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REPORT  OF  CASES 

IN  THE 

COURT  OF  QUEEN'S  BENCH. 


TRINITY  TERM,  29  VICTORIA,  1866,  (Continued), 


Present : 

The  Hon.  William  Henry  Draper,  C.B.,  0.  J. 
"     "     John  Hawkins  Hagartt,  J. 
"     "     Joseph  Curran  Morrison,  J. 


Clifton  v.  Ryan  and  Whitt. 

Will — Construction — Annuities. 

One  W,  devised  his  farm  to  his  wife,  to  hold  so  long  as  she  remained  his 
widow,  provided  that  she  pay  to  his  mother  $20  a  year  during  her  life, 
and  to  his  brother  William  the  same  ;  and  in  the  event  of  the  marriage 
or  death  of  his  wife,  he  willed  that  the  property  should  be  sold,  and  the 
proceeds  divided  between  the  children  of  his  brothers  and  sister. 

Held,  that  the  will  created  no  charge  upon  the  land,  and  that  the  annuitants 
had  no  power  to  distrain. 

Replevin  for  goods,  &c.,  taken  on  lot  32,  in  the  ninth 
concession  of  Hullett,  being  the  plaintiff's  close. 

Avowry  by  the  defendant  Whitt: — that  S.  W.,  since 
deceased,  being  seized  in  fee  simple  of  lot  No.  32,  in 
the  ninth  concession  of  Hullett,  by  his  last  will,  dated  the 
i3th  of  August,  1861,  gave  to  one  William  Westacott 
an  annuity  or  rent  charge  of  $20  a  year,  payable  yearly, 
arising  out  of  said  lot,  commencing  from  the  1st  of  Jan- 
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uary,  1862,  to  continue  during  the  natural  life  of  the 
said  William  Westacott,  and  the  said  S.  W.,  by  his  said 
will,  gave  to  one  Elizabeth  Westacott  an  annuity  or  rent 
charge  of  $20  a  year,  payable  yearly,  arising  out  of  the 
said  lot,  commencing  on  the  1st  of  January,  1862,  to  con- 
tinue during  her  natural  life  ;  and  the  will  contained  power 
to  the  said  William  and  Elizabeth  to  distrain  for  the  arrears 
of  the  said  rent  charges  ;  and  because  $40  of  the  first  rent 
charge  was  due  and  in  arrear  to  the  said  William,  he,  by  a 
power  of  attorney  under  his  hand  and  seal,  dated  the  12th 
of  August,  1865,  authorized  and  commanded  the  defendant 
Whitt,  as  his  attorney,  to  enter  upon  the  said  lot  and  dis- 
train for  the  said  arrears.  [Similar  statement  as  to  $60, 
three  years'  arrears  of  the  annuity  to  Elizabeth,  and  of 
power  from  her.]  And  the  plaintiff  occupied  the  premises 
in  which,  &;c.,  being  the  said  lot,  as  tenant  or  otherwise ; 
and  the  said  instalments  being  due  and  in  arriear  as  aforesaid, 
Whitt,  as  attorney  for  the  said  William  and  Elizabeth,  re- 
spectively avows  the  taking,  &c.,  as,  for,  and  in  the  name 
of  a  distress  for  the  said  arrears. 

2.  Defendant  Ryan  acknowledges  the  taking,  as  bailiff, 
under  a  warrant  of  distress  from  the  defendant  Whitt,  acting 
as  attorney  for  William  Westacott  and  Elizabeth  Westacott, 
as  set  forth  in  the  preceding  avowry. 

The  plaintiff  joined  issue  on  the  pleas  of  the  defendants. 

The  case  came  on  for  trial  in  March,  1869,  at  Goderich, 
before  Morrison,  J. 

The  parties  agreed  to  and  admitted  the  following  facts  : 
that  Stephen  Westacott  died  before  the  1st  of  January, 
1862,  without  issue,  leaving  his  widow  surviving,  having  on 
the  13th  of  August  1861  made  his  will,  by  which  he  directed 
that  his  funeral  charges  and  just  debts  should  be  paid  by 
his  executors.  And  as  to  the  residue  of  his  estate  and  pro- 
perty not  required  for  the  payment  of  his  debts,  funeral 
charges,  and  testamentary  expenses,  he  gave  and  devised 
to  his  wife  all  his  household  furniture,  and  all  his  present 
stock  and  farm  produce  and  implements,  also  his  farm,  being 
lot  32,  in  the  ninth  concession  of  Hullett,  to  hold  so  long  as 


CLIFTON  V.  RYAN  AND  WHITT. 


11 


she  remained  his  widow,  provided  that  she  pay  to  testator's 
mother  ^20  in  cash,  annually,  commencing  from  the  1st  of 
January  then  next,  and  to  continue  during  her  natural  life, 
and  also  that  she  pay  to  his  brother  William  $20  annually, 
commencing  from  the  1st  of  January  then  next^  and  to  con- 
tinue during  his  natural  life,  and  that  she  shall  pay  to  his 
brother  George  §5,  before  the  1st  of  January  then  next. 
And  in  the  event  of  the  marriage  or  death  of  his  wife,  the 
testator  willed  that  all  the  property  be  sold,  and  the  pro- 
ceeds put  to  interest,  and  to  be  divided  equally  between  the 
children  of  his  brothers  George  and  William  and  his  sister 
Mary  Ann,  each  to  receive  his  or  her  share  as  soon  as  he  or 
she  comes  of  age ;  and  he  appointed  two  executors. 

The  widow  refused  to  pay  the  two  annuities,  and  there- 
upon the  defendants  distrained  under  a  warrant.  The 
widow  had  married  a  second  husband. 

The  questions  submitted  were :  Had  the  brother  and  sister 
named  in  the  will  as  annuitants  power  to  distrain  for  the 
amounts  therein  mentioned,  upon  the  foregoing  facts. 

2.  Can  the  defendants  avail  themselves  of  the  right  of  the 
parties  named  in  the  will  to  distrain  on  non-payment  of  the 
amounts  therein  mentioned  (if  such  a  right  exists)  under 
the  pleas  pleaded. 

A  verdict  was  rendered  for  the  plaintiff,  and  in  Easter 
term.  Spencer  obtained  a  rule  to  shew  cause  why  the  verdict 
should  not  be  entered  for  the  defendant. 

In  this  term,  S.  Richards,  Q.  C,  shewed  cause,  citing 
Jarm.  on  Wills,  3rd  ed.,  vol.  IL,  p.  283. 

Spencer,  contra,*  cited  Wright  v.  Wilkin,  9  W.  R.  161 ; 
Crabbe  R.  P.  §266  ;  Sugden  on  Powers,  7th  ed.,  vol.  1.,  p. 
122;  4  Geo.  II.,  ch.  28,  sec.  5;  Buttery  v.  Robinson,  3 
Bing.  392. 

Draper,  C.  J. — There  should  not  have  been  a  rule  nisi 
m  this  case.  It  should  have  been  set  down  upon  the  paper, 
and  paper  books  delivered,  containing  the  pleadings  and 
admitted  facts. 

As,  however,  we  have  considered  it,  we  may  as  well 
express  our  conclusion. 
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We  think  the  words  of  the  will  do  not  create  a  charge 
upon  the  land,  and  that,  as  no  express  powder  to  distrain  is 
given,  no  such  power  exists. 

There  is  an  apparent  inconsistency  in  the  gift  to  the 
widow  during  her  life  or  widowhood,  (and  the  latter  status 
has  it  seems  already  come  to  an  end),  provided  she  pays  an 
annual  sum  to  each  of  two  parties  during  their  respective 
natural  lives.  It  is  not  stated  directly  that  the  widow 
entered  and  took  the  land  subject  to  the  charges,  though  it 
was  said  during  the  argument  that  the  plaintiff  was  her 
tenant.  But  assuming  that  she  had  done  any  act  which 
imposed  on  her  the  burden  of  paying  these  sums  annually, 
that  would  give  no  right  to  distrain  for  them. 

The  testator  seems  to  have  forgotten,  when  he  directed 
that  his  property  should  be  sold  upon  either  the  marriage 
or  death  of  his  widow,  that  he  had  made  no  provision  for 
the  payment  of  '  the  two  annuities,  except  by  the  devise  to 
his  widow,  provided  she  paid  severally  to  his  mother  and  his 
brother  $20  per  annum.  But  we  cannot  treat  this  omission 
as  constituting  a  charge  on  the  land. 

We  think  the  rule  must  be  discharged,  as  we  think  that 
there  was  no  legal  authority  to  distrain,  whatever  oth^r 
remedy  there  may  be  for  the  annuities. 

Hagarty,  J. — The  children  of  his  brother  William  are 
to  get  the  benefit  of  a  share  of  the  property  when  sold  on 
the  marriage  of  the  widow  ;  the  mother's  interest  is  appar. 
ently  overlooked.  The  absence  of  any  words  charging  the 
legacies  or  annuities  on  the  land,  and  the  presence  of  the 
direct  provision  for  a  disposition  of  the  estate  on  the  mar- 
riage of  the  widow,  distinguish  this  case  from  Wright  y. 
Wilhin  (9  W.  R.  161),  cited  by  Mr.  Spencer. 

Even  if  there  were  no  limitation  over,  the  doctrine  laid 
down  in  that  case  would  hardly  avail  the  defendants. 
Orompton,  J.,  says,  "  What  under  the  old  law  was  a  devise 
upon  condition  is  now  a  devise  subject  to  trusts,  except 
where  there  is  a  limitation  over,"  and  the  like  position  is 
in  Sugden  on  Powers,  vol.  1,  page  122,  7th  ed. 

The  defendants  might  be  entitled  to  equitable  relief  in 
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such  a  case,  but  I  still  do  not  see  how  the  4th  Geo.  II.,  ch. 
28,  sec.  5,  will  convert  their  claim  into  a  rent  seek,  for 
which  the  remedy  by  distress  is  thereby  created. 

Rule  discharged. 


The  Queen  v.  Patrick  Brady. 

False  pretences — Consol.  Siai.  C,  ch.  92.  sec.  71. 

An  indictment  for  obtaining  from  A.  $1200  by  false  pretences,  is  not 
supported  by  proof  of  obtaining  A's  promissory  note  for  that  sum, 
which  A.  afterwards  paid  before  maturity. 

The  term  "valuable  security,"  used  in  Consol.  Stat.  C.  ch.  92,  sec.  72, 
means  a  valuable  security  to  the  person  who  parts  with  it  on  the  false 
pretence-;  and  the  inducing  a  person  to  execute  a  mortgage  on  his 
property  is  therefore  not  obtaining  from  him  a  valuable  security  within 
the  act. 

The  indictment  against  the  defendant  contained  three 
counts.  1.  For  that  he  unlawfully,  fraudulently,  and  know- 
ingly, by  false  pretences  did  obtain  from  one  Finlay 
McGregor  $1200,  the  money  of  the  said  Finlay  McGregor, 
with  intent  to  defraud. 

2.  That  he  unlawfully,  fraudulently  and  knowingly,  by 
false  pretences,  did  obtain  from  the  said  Finlay  McGregor  a 
certain  valuable  security,  to  wit,  a  certain  mortgage  on  real 
estate  securing  the  payment  of  $2,400,  and  made  by  the 
said  F.  McG.  and  his  wife  to  the  said  defendant,  the  pro- 
perty of  the  said  F.  McG.,  with  intent  to  defraud. 

3.  That  he  unlawfully  did  obtain  from  the  said  F.  McG. 
a  certain  sum  of  money,  to  wit,  to  the  amount  of  $1200,  the 
property  of  the  said  F.  McG.,  with  intent  to  defraud. 

The  trial  took  place  at  Sandwich,  in  April,  1866,  before 
Morrison,  J.,when  it  appeared,  in  substance,  that  the  prisoner 
having  agreed  to  lend  $5000  to  the  prosecutor,  Finlay  Mc- 
Gregor, gave  him  cerain  drafts  purporting  to  be  drawn  by  the 
Clyde  Exchange  Bank  of  Ohio  on  the  Fourth  National  Bank 
of  New  York,  and  received  from  McGregor  as  part  of  the 
security  a  mortgage  on  his  farm  for  $2400,  and  a  note  for 
$1200,  which  note  he  paid  within  four  or  five  days,  and  be- 
fore it  became  due.  The  prisoner  represented  that  these 
drafts   were   good,  and  would  be   paid,  and   that  the 
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money  was  in  New  York,  but  it  turned  out  that  the  Clyde 
Bank  was  a  swindle  and  the  bills  worthless. 

It  was  objected  that  there  was  no  evidence  of  getting 
money  from  McGregor  to  support  the  first  count ;  and  as 
to  the  second,  that  the  mortgage  was  not  a  valuable  security 
within  the  statute  ;  that  what  the  prisoner  did  obtain  was 
only  a  signature  to  a  note  or  mortgage ;  that  both  these 
objections  applied  to  the  third  count,  and  that  Consol.  Stat, 
ch.  92,  sec.  73,  applies  to  property  only,  not  moneys. 

The  learned  judge  directed  a  verdict  for  the  defendant  on 
the  third  count,  and  as  to  the  other  counts,  he  left  it  to  the 
jury  to  say  on  the  evidence  whether  the  prisoner  did  impose 
upon  McGregor  when  the  latter  received  the  drafts,  by  the 
false  statements  that  they  were  genuine,  and  upon  the  faith 
of  such  false  representations  induced  McGregor  to  give 
the  $11200  and  the  mortgage. 

The  jury  found  the  prisoner  guilty. 

Albert  Prince^  Q.  C,  obtained  a  rule  nisi  for  a  new  trial 
on  the  law  and  evidence,  and  for  misdirection,  on  the  same 
grounds  as  those  taken  at  the  trial.  He  cited  Regina  v. 
Kay,  1  D.  &  B.  232;  Bex  v.  Wavell,  1  Moo.  C.  C.  224  ; 
Regina  v.  Crosby,  1  Cox  C.  C.  10 ;  Regina  v.  Bryan,  2  F. 
&  F.  56T;  Rex  v.  Yates,  1  Moo.  C.  C.  170;  Rex  v. 
Douglass,  1  Camp.  212  ;  Noble  v.  Adams,  7  Taunt.  59. 

Robert  A.  Harrison,  for  the  Crown,  shewed  cause,  and 
cited  Regina  v.  Huppel,  21  U.  C.  R.  281 ;  Regina  v.  Lee, 
23  U.  C.  R.  340  ;  Regina  v.  Davis,  18  U.  C.  R.  180 ;  Re- 
gina v.  Evans,  8  Cox  C.  C.  257,  5  Jur.  N.  S.  1361;  Regina 
V.  Jessop,  1  D.  &  B.  442,  4  Jur.  N.  S.  123 ;  Regina  v. 
Danger,  1  D.  &  B.  307,  3  Jur.  N.  S.  lOH  ;  Regina  v. 
Gardner,  1  D.  &  B.  40,  2  Jur.  N.  S.  598. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

As  to  the  false  pretence,  it  was,  we  think,  sulEciently 
proved  to  be  that  certain  drafts,  in  return  for  which  the 
prisoner  obtained  from  the  prosecutor,  Finlay  McGregor,  a 
mortgage  and  a  promissory  note,  were  good  and  would  be 
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paid,  whereas  it  appeared  that  these  drafts  were  worthless 
from  first  to  last,  and  were  merely  fictitious. 

The  question  then  on  the  first  count  is,  whether  the 
prisoner  obtained  $1200  from  the  prosecutor  on  this  pre- 
tence, and  we  are  of  opinion  that  the  evidence  did  not  sustain 
the  allegation.  The  prosecutor,  according  to  his  own  state- 
ment, gave  a  ^promissory  note  for  this  amount  at  the  time  he 
got  the  drafts — an  engagement  or  promise  to  pay  money  at 
a  future  date.  It  is  true  he  afterwards  paid  the  money,  but 
though  remotely  that  payment  arose  from  the  false  pretence, 
yet  immediately  and  directly  it  was  made  because  the  pro- 
secutor desired  to  retire  his  note,  and  did  so  before  it  became 
due.  We  do  not  think  this  establishes  an  obtaining  of  money 
by  the  defendant  by  the  false  pretences,  which,  though  it 
may  be  said  they  were  continuing,  were  not,  according  to  the 
evidence,  made  or  renewed  when  the  money  was  paid.  Sup- 
pose the  note  was  drawn  at  ninety  days,  and  not  paid  till  it 
matured,  it  could  not  be  deemed  that  the  money  was  obtained 
by  the  false  pretence,  though  but  for  such  pretence  it  would 
not  have  been  given  ;  and  it  makes  no  difference  that  we  can 
see  that  it  was  paid  before  it  fell  due. 

Upon  the  second  count  the  case  of  The  Queen  v.  Banger 
(3  Jur.  N.  S.  1011),  seems  to  us  adverse  to  the  conviction. 
Can  it  be  said  that  the  mortgage  was  a  valuable  security  in 
the  hands  of  the  prosecutor,  and  so  his  property  ?  Until 
signed,  sealed  and  delivered  by  him  to  the  prisoner,  it  was 
no  security  at  all,  and  it  does  not  even  appear  that  the  paper 
on  which  it  was  drawn  belonged  to  the  prosecutor.  We 
think  the  term  "  valuable  security,"  ^s  used  in  the  statute, 
means  a  valuable  security  to  the  ^  son  who  parts  with  it 
on  the  false  pretence. 

We  think  the  rule  should  be  made  absolute. 

Rule  absolute. 
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Adam  Henry  Meyers  and  Patrick  Walsh,  Plantiffs, 
V.  Sandford  Baker,  Defendant  ;  and  in  the  matter 

OP  A  CERTAIN  CAUSE  IN  THE  CoUNTY  CoURT  OF  THE 
COU^J^TY  OF  HASTINaS.  WHEREIN  GeORGE  H.  HaRGREAVES 

IS  Plaintiff,  and  Adam  Henry  Meyers  and  Patrick 
Walsh  are  Defendants. 

Replevin —  Ceriior  ari — Mandamus. 

A.  brought  replevin  in  the  county  court  and  obtained  a  verdict,  which  was 
set  aside  because  title  to  land  came  in  question.  Nothing  was  said  in 
the  rule  about  anew  trial,  but  he  served  another  notice  of  trial,  and  the 
cause  was  made  d  remanet.  The  surety  being  sued  in  this  court  on  the 
replevin  bond  for  not  prosecuting  the  suit  with  effect,  moved  for  a  man- 
damus to  compel  the  county  court  to  proceed  with  the  action,  or  a 
certiorari  to  remove- it,  and  in  the  meantime  to  stay  proceedings  in  this 
court ;  but  the  court  refused  to  interfere. 

Semble,  that  a  certiorari  imports  jurisdiction  in  the  inferior  court,  and  will 
not  lie  to  detei-mine  whether  it  exists,  at  least  not  at  the  instance  of  the 
plaintiff  who  sued  there, 

23  Vic,  ch.  44,  prohibits  a  certiorari  unless  the  debt  or  damages  claimed 
exceed  $100.    Qucere,  therefore,  whether  replevin  is  within  the  act. 

The  mandamus  was  refused,  among  other  reasons,  because  the  applicant 
had  a  remedy  by  appeal  from  the  rule  in  the  county  court  setting  aside 
the  verdict. 

In  Easter  term  J.  A,  Bot/d,  for  defendant  Baker  and  plain- 
tiff Hargreaves  in  the  county  court  suit, obtained  a  rule  calling 
upon  the  plaintiffs,and  the  defendants  in  the  said  countycourt 
suit,  and  the  judge  of  the  said  county  court,  to  shew  cause  why 
a  writ  of  mandamus  should  not  issue,  commanding  the  said 
judge  to  proceed  with  the  adjudication  of  the  said  county 
court  suit,  and  to  cause  the  same  to  be  determined  as  of  the 
proper  jurisdiction  of  that  court ;  or  why  a  writ  of  certiorari 
should  not  issue  to  remove  the  cause  from  the  said  county 
court  to  this  court,  under  the  provisions  of  the  statute  of  1860 
relating  thereto,  and  why  until  the  determination  of  the 
replevin  suit  mentioned  in  the  affidavits  filed  in  this  court 
upon  certiorari  or  in  the  court  below,  all  proceedings  in  the 
first  named  suit  against  Baker,  the  surety  in  the  replevin 
bond,  should  not  be  stayed. 

The  action  in  this  court,  Meyers  et  al.  v.  Baker,  was  founded 
on  a  replevin  bond,  dated  the  7th  of  February,  1865,  given 
to  the  sheriff  of  the  County  of  Hastings,  in  the  penal  sum  of 
$450,  subject  to  a  condition,  that  if  one  George  H.  Har- 
greaves should  prosecute  his  suit  with  effect  and  without 
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delay  against  Meyers  and  Walsh,  for  the  taking  and  detain- 
ing unjustly  his  cattle,  goods  and  chattels,  to  wit,  &c.,  and 
should  make  a  return  thereof,  if  a  return  should  be  adjudged, 
and  pay  such  damages,  &c.,  if  the  said  Hargreaves  should 
fail  to  recover  in  his  replevin  suit,  the  bond  should  be  void. 
This  bond  was  assigned  by  the  sheriff  to  the  plaintiffs,  and 
the  suit  thereon  was  begun  on  the  10th  of  April,  1866. 
The  breach  assigned  was  that  Hargreaves  did  sue  out  his  writ 
of  replevin,  but  did  not  prosecute  his  suit  with  effect  and 
without  delay. 

It  appeared  the  replevin  suit  was  brought  to  trial  in  Sep- 
tember, 1865,  (in  which  Hargreaves  was  plaintiff  and  the 
plaintiffs  in  this  cause  were  defendants),  and  that  the  plaintiff 
got  a  verdict  on  one  issue  and  the  defendants  on  two  others. 
In  the  following  county  court  term  the  defendants  obtained 
a  rule  nisi  to  set  aside  the  verdict,  because  the  title  to  land 
came  into  question.  This  rule  also  asked  for  a  new  trial. 
In  January,  1866,  the  rule  was  made  absolute  to  set  aside 
the  verdict,  saying  nothing  about  a  new  trial,  and,  as  the 
defendant  Meyers  swore,  it  was  on  the  ground  of  want  of 
jurisdiction.  In  this  same  January  term  a  rule  nisi  was  issued 
staying  any  proceedings  upon  the  bond  now  sued  upon,  and 
prohibiting  steps  from  being  taken  to  enforce  it,  which  rule 
had  been  enlarged  with  a  stay  of  proceedings.  This  action 
had  however  been  brought  by  the  plaintiffs  as  assignees  of 
the  sheriff.  The  enlargement  of  the  rule  was,  as  was  sworn, 
made  in  opposition  to  the  protest  of  the  present  plaintiffs' 
counsel.  So  far  as  was  shewn,  it  was  still  pending,  and  the 
plaintiff  Meyers  swore,  that  thinking  the  delay  disingenuous, 
and  that  if  the  county  judge  had  no  jurisdiction  over  the 
suit  he  could  have  none  over  the  bond,  he  brought  this 
action. 

It  was  sworn  that  at  the  trial  of  the  replevin  suit  it  was 
proved,  under  a  plea  of  non  tenuit,  that  before  the  rent 
accrued  which  was  distrained  for  by  Meyers,  Hargreaves  was 
evicted  from  a  large  portion  of  the  demised  premises  under 
a,  hub.  fac.  pos.,  founded  on  a  judgment  in  ejectment  re- 
covered against  Meyers.    To  prove  that  eviction  an  exem- 
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plification  of  this  judgment  was  put  in,  and  the  sheriff  was 
called  to  prove  the  forcible  execution  of  the  writ  of  hah. 
fac.^  and  the  loss  of  possession  by  Hargreaves  of  so  much  of 
the  premises  demised.  And  it  was  submitted  that  the  ex- 
emplification was  not  produced  to  dispute  Meyers'  title  to 
the  land,  but  only  as  a  foundation  to  prove  the  eviction, 
since  all  that  Hargreaves  desired  to  show  was  that  Meyers 
had,  in  a  suit  against  him,  and  which  he  defended  solely^ 
allowed  Hargreaves  to  be  turned  out  of  possession. 

After  the  rule  '  setting  aside  the  verdict  in  the  county 
court  had  been  granted,  another  notice  of  trial  was  served, 
and  at  the  following  sittings,  as  the  defendant's  attorney 
(also  Hargreaves'  attorney)  swore,  the  cause  was  made  a 
remanet  by  consent.  The  defendant  Meyers,  however, 
swore  that  Mr.  Wallbridge  was  retained  as  counsel  for  the 
defence ;  that  he  (Meyers)  had  a  communication  with  the 
opposite  attorney,  who  told  him  it  would  not  be  necessary  to 
keep  witnesses  for  the  trial,  as  the  judge  would  read  over  the 
evidence  given  at  the  first  trial,  and  direct  the  jury  accord- 
ing to  his  opinion,  which  was  understood  to  be  that  he  had 
no  jurisdiction.  Hargreaves'  attorney  swore  the  cause  was 
then  made  a  remanet  by  consent  of  parties.  Meyers  swore 
he  did  not  consent,  and  that  he  did  not  request  Mr.  Jellett 
to  act  for  him  as  counsel  at  that  trial,  and  that  the  clerk  of 
the  county  court  told  him.  he  could  not  say  who  consented 
on  the  part  of  the  defendants.  •  Mr.  Jellett  was  the  counsel 
who  moved  for  the  defendants  the  rule  nisi  and  the  rule 
absolute  to  set  aside  the  verdict,  but  it  was  not  sworn  that 
he  appeared  and  consented  to  make  the  cause  a  remanet. 

Boyd,  during  this  term,  supported  the  rule,  citing 
Powley  V.  Whitehead,  16  U.'  C.  R.  592 ;  Cormack  v. 
Bergen,  5  0.  S.  561 ;  Elsworth  v.  Brice,  18  U.  C.  R.  442 : 
In  re  The  Judge  of  the  County  Court  of  Elgin,  20  U.  C  R. 
592  ;  Patterson  v.  Smith,  14  C.  P.  525;  Tummons  v.  Ogle, 
6  E.  &  B.  571 ;  Ex  parte  The  Great  Western  R.  W.  Co., 
2H.  &N.  557j  Longbottom  v.  Longbottom,  8  Ex.  203; 
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The  Queen  v.  Raines,  1  E.  &  B.  855 ;  Upton  v.  Greenlees, 
17  C.  B.  64. 

Q.  S.  Patterson  shewed  cause  during  this  term,  and  cited 
Gent  V.  Cutts,  11  Q.  B.  288 ;  Hopcraft  v.  Keys,  9  Bing. 
613  ;  23  Vic.  ch.  45. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

There  are  two  distinct  applications  embraced  in  this  rule ; 
one  for  a  mandamus  to  the  judge  of  the  county  court  to 
proceed  in  the  replevin  suit,  the  other  for  a  certiorari  to 
remove  the  proceedings  in  that  suit  into  this  court ;  and 
one  or  other,  or  both,  are  made  the  ground  of  the  only 
application  made  in  this  case  of  Meyers  and  Walsh  v. 
Baker. 

We  granted  the  rule  nisi  with  some  hesitation,  even 
though  the  facts  and  explanations  brought  out  on  shewing 
cause  were  not  before  us. 

Apart  from  the  application  for  a  mandamus  or  a  certio- 
rarii  we  see  no  ground  for  staying  the  proceedings  in  this 
cause.  We  are  not  even  satisfied  that  if  either  of  those 
writs  were  granted  the  cause  should  be  stayed.  For  the 
bond  may  have  been  forfeited  by  the  delay  of  Hargreaves, 
a  cause  of  forfeiture  which  would  not  be  touched  by  any  re- 
sult which  might  attend  the  granting  either  of  those  writs. 
If  the  proceedings  on  this  bond  were  permanently  stayed, 
Hargreaves  would  have  little  inducement  to  press  on  with 
his  replevin  suit ;  he  has  got  the  things  seized  back  into  his 
possession. 

As  to  the  mandamus. — It  was  objected,  on  behalf  of  the 
the  plaintilfs,  that  no  application  to  the  judge  to  proceed 
and  no  refusal  on  his  part  has  been  shewn  ;  and  the  objection 
appears  well  founded  on  the  facts.  The  judge  took  a  verdict 
after  the  objection  of  want  of  jurisdiction  was  raised.  He 
afterwards  set  aside  that  verdict,  not  however  granting  a  new 
trial.  Assuming  that  he  did  so  decide  on  the  ground  that 
the  title  to  land  was  brought  in  question,  if  his  decision  was 
wrong  the  plaintiff  (Hargreaves,)  should  have  appealed.  This 
specific  legal  remedy  is  given  by  statute,  and  the  existence 


20         queen's  bench,  trinity  term,  30  VIC,  1866. 

of  that  remedy  is  a  good  answer  to  the  present  application 
for  a  mandamus,  and  was  in  the  argument  urged  as  a  ground 
for  vacating  or  treating  as  void  the  rule  which  set  aside  the 
verdict.  In  effect  the  mandamus  to  proceed  in  the  cause 
is  sought  as  a  substitute  for  an  appeal  against  the  decision 
on  the  rule,  and  apparently  after  the  time  for  appealing  has 
been  allowed  to  slip  by.  Moreover,  since  that  rule  Har- 
greaves  has  acted  under  it ;  he  has  (regularly  or  no)  given 
a  new  notice  of  trial ;  he  has,  with  the  consent  of  the 
opposite  party,  as  he  represents,  made  the  cause  a  remctnet, 
since  when  nothing  appears  to  have  been  done  in  the  county 
court  in  the  replevin  suit.  We  are  clearly  of  opinion 
there  is  no  case  for  a  mandamus. 

Then  as  to  the  certiorari,— -The  plaintiff  in  the  court 
below  appears  to  us  to  be  in  this  dilemma.    The  county 
court  had  jurisdiction,  or  it  had  not.    If  it  had,  then  no 
sufficient  reason  is  offered   and  sustained  for  removing 
the  cause,  no  reason  why  it  could  not  be  as  properly  tried 
there  as  in  the  superior  courts.    The  assumption  that  there 
is  jurisdiction  removes  the  difficulty  as  to  the  title  being 
brought  in  question,  and  it  is  not  decided,  that  I  am  aware, 
that  a  writ  of  certiorari  will  lie  to  try  whether  the  inferior 
court  has  jurisdiction,  at  least  not  at  the  instance  of  the 
plaintiff  who  brought  his.  suit  there,  and  it  is  for  the  appli- 
cant for  the  writ  to  establish  the  propriety  of -granting  the 
writ.    Under  the  23  Vic,  ch.  45,  a  cause  is  only  to  be  so 
removed  from  the  county  court  when  the  debt  or  damages 
exceed  $100,  and  then  only  on  affidavit  and  by  leave.  A 
difficulty  might  arise,  which  has  not  been  noticed — how  far 
replevin,  in  which  there  is  no  debt,  and  the  plaintiff's 
damages  if  he  succeeds  are  almost  nominal,  comes  within 
this  act. 

But  if  the  county  court  has  not  jurisdiction,  then  the 
plaintiff  in  truth  wants  a  certiorari,  not  because  the  cause  is 
one  which  can  be  more  properlt/  tried  in  the  superior  court, 
but  because  he  has  brought  his  action  in  a  court  where  it 
cannot  be  tried  at  all.  It  appears  to  us  a  certiorari  imports 
authority  in  the  inferior  court  to  entertain  and  dispose  of 
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the  case,  but  removes  it  because  it  is  fitter  it  should  be  adju- 
dicated upon  by  the  higher  tribunal.  Now  here  the  plaintiff 
is  evidently  apprehensive  the  judge  will  decide  that  he  has 
no  jurisdiction.  In  fact  it  is  represented  that  he  did  so 
decide  when  he  set  the  verdict  aside.  It  may  be  conceded 
it  was  not  very  logical  to  do  so  on  the  ground  that  it  had 
appeared  the  proceeding  was  coram  non  judtce,  but  if  that 
be  so  in  fact,  there  is  no  cause  in  the  inferior  court  to 
remove. 

Upon  the  whole,  we  are  of  opinion  the  rule  must  be 
discharged,  and  we  feel  it  right  to  give  the  plaintiffs  their 
costs.  They  could  not  properly,  as  we  now  think,  be  called 
upon  in  this  action  to  answer  the  claim  for  either  a  eertiorari 
or  mandamus^  both  relating  to  another  suit  in  another  court, 
though  they  were  parties  to  that  suit.  The  only  matter 
affecting  this  action  was  the  application  to  stay  proceedings, 
for  which  no  sufficient  case  has  been  made  out. 

•  Rule  discharged. 


Riley  v.  The  Niagara  District  Bank. 

Executions — New  sheriff— Sale  under  Ven.  Ex.  to  his  predecessor. 

On  the  16th  of  December,  1858,  the  defendant  issued  a  fi.  fa.  to  the  then 
sheriff  of  Lincoln,  K.,  to  which  he  returned  goods  on  hand  for  want  of 
buyers,  having  taken  a  bond  from  the  execution  debtor  to  produce  them, 
and  on  the  26th  of  April,  I860,  a  Ven.  Ex.  was  delivered  to  him.  On 
the  28th  April,  1862,  a  new  sheriff  was  appointed,  who  took  possession 
of  all  the  writs  found  in  K.'s  hands,  but  K.  made  no  transfer  to  him  by 
indenture  of  the  writs  or  bond,  nor  did  he  deliver  over  to  him  the  goods. 
In  December,  1865,  the  new  sheriff"  sold  under  the  Ven.  Ex.,  having  pre- 
viously received  an  attachment  at  the  plaintiff's  suit. 

Held,  that  the  sale  could  not  be  upheld,  and  that  the  attachment  therefore 
must  prevail. 

Interpleader,  to  try  whether  goods  sold  by  the  sheriff 
of  the  county  of  Lincoln  under  a  writ  of  venditioni  exponas, 
tested  25th  of  April,  1860,  issued  out  of  the  Queen's  Bench 
on  a  judgment  recovered  by  the  defendants  against  Gilbert 
Samson,  Nowron  Samson,  Alpheus  J.  St.  John,  and  Joseph 
Robinson,  or  the  proceeds  of  those  goods,  or  some  part  of 
the  goods  or  proceeds,  were  at  the  time  of  the  delivery  of 
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the  writ  of  attachment  to  the  said  sheriff  in  favor  of  the 
said  plaintiff  against  the  said  Nowron  Samson  as  an  ab- 
sconding or  concealed  debtor,  subject  to  the  said  attachment 
or  liable  to  be  attached  thereunder. 

The  case  was  tried  at  the  spring  assizes  for  the  county  of 
Lincoln,  before  Adam  Wilson,  J. 

It  was  proved  that  on  the  16th  of  December,  1858,  the 
defendants  issued  aj^.  fa.  to  the  then  sheriff  of  Lincoln,  on 
a  judgment  recovered  in  this  court  against  the  four  persons 
named  in  the  interpleader,  and  the  sheriff  returned  that 
writ  goods  on  hand  for  want  of  buyers.  On  the  26th  of 
April,  1860,  a  writ  of  ven.  ex.  was  delivered  to  him.  '  There 
was  also  a  judgment  in  the  Common  Pleas  in  favor  of  the 
defendants  against  the  two  Samsons  and  defendant  Robin- 
son, and  a  fi.  fa.  and  afterwards  a  ven.  ex.  issued,  just  as  in 
the  suit  in  this  court.  On  the  28th  of  December,  1858,  a 
/bond  was  executed  by  the  two  Samsons  and  Robinson  to 
the  then  sheriff,  conditioned  that  if  certain  goods  mentioned 
in  an  annexed  schedule,  and  which  had  been  levied  on  by 
the  sheriff  on  these  writs,  which  goods  were  described  as 
part  belonging  to  Gilbert  and  part  to  Nowron  Samson, 
should  be  forthcomiqg  when  required  by  the  sheriff,  and 
that  if,  before  any  sale,  any  other  execution?  should  come 
into  the  sheriff's  hands  against  the  obligors,  the  said  goods 
"  shall  be  liable"  (apparently  the  word  >'  not"  was  omitted) 
for  the  executions  so  coming  in  unless  the  prior  executions 
shall  have  been  settled. 

On  the  28th  of  April,  1862,  a  new  sheriff  was  appointed 
(Woodruff),  and  he  took  possession  of  all  the  writs  he  found 
in  his  predecessor's  (Kingsmill's)  office.  Kingsmill  made 
no  transfer  to  him  by  indenture  of  the  writs  or  the  bond, 
nor  did  he  deliver  over  to  him  any  goods  of  Samson  &  Co. 

In  May,  1862,  the  attorney  of  one  Gould,  who  had 
recovered  judgment  against  Samson  &  Co.,  sent  to  the  new 
sheriff  an  execution  in  Gould's  favor,  on  which  the  sheriff 
levied,  and  he  returned  this  writ  as  settled  on  the  24th  of 
December,  1863.  Sheriff  Woodruff  stated  that  he  levied 
also  as  he  supposed  under  the  defendants'  writs  of  ven.  ex., 
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and  put  an  officer  in  possession  of  the  goods,  but  did  not 
sell.    Gould's  attorney  directed  the  sheriff  to  take  instruc- 
tions from  Mr.  Benson,  who  was  then  the  vice-president  of  the 
plaintiffs'  bank,  and  he  directed  the  sheriff  to  withdraw  the 
officer  and  not  to  sell.    The  sheriff  understood  these  instruc- 
tions to  extend  to  the  writs  of  ven.  ex.  as  well  as  Gould's 
writ.    Nothing  was  after  this  done  on  those  Avrits  in  1862- 
3  and  4.    Benson  told  the  sheriff  the  defendants  did  not 
desire  to  close  them  up,  but  would  keep  them  just  as  they 
were.    Gilbert  Samson  died  in  February,  1862.    On  the 
26th  or  2Tth  of  November,  1865,  Mr.  Benson  telegraphed 
to  the  sheriff  to  go  on  and  sell ;  that  NoAvron  Samson  had 
left.    The  sheriff  put  a  person  in  possession  and  advertised 
under  the  writs  of  ven.  ex.  a  sale  to  take  place  on  the  11th 
of  December. 

On  the  8th  of  December  an  attachment  at  the  suit  of  one 
Price  against  the  goods  of  Nowron  Samson  was  received  by 
the  sheriff,  and  another  on  the  following  day  at  the  plaintiff's 
suit,  and  a  third  at  the  suit  of  one  Rogers  on  the  8th  of 
February,  1866.    On  the  11th  of  December  the  sheriff  sold 
according  to  his  advertisement,  and  one  George  Emmett 
purchased  for  §1,600.    The  sheriff  was  told  before  the  sale 
that  Price's  and  the  plaintiff's  attachments  were  entitled 
to  priority.    He  sold  upon  an  understanding  with  Benson. 
Not  an  article  included  in  the  schedule  annexed  to  the  bond 
of  the  28th  of  December,  1858,  was  sold.    Gould's  writ  was 
in  the  sheriff's  office  when  Woodruff  took  possession  ;  it  was 
still  current  and  he  levied  under  it  by  direction  of  Gould's 
attorney,  and  made  out  a  list  of  goods  seized,  which  was 
put  in.    He  understood  that  as  Benson  settled  this  execu- 
tion, and  was  vice-president  of  the  defendants'  bank,  it  was 
they  who  settled  it,  and  he  withdrew  the  man  in  possession 
and  gave  the  goods  to  Samson  &  Co.    At  the  sale  Benson 
pointed  out  to  the  sheriff  what  goods  to  sell  as  being  pro- 
perty in  existence  at  the  time  of  the  receipt  of  the  defen- 
dants' fi.  fas.    The  bank  had  a  mortgage  from  Robinson, 
one  of  the  execution  debtors,  but  it  was  sworn  to  be  only  a 
collateral  security. 
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Mr.  Benson  was  called  by  the  defendants,  and  swore  he 
was  vice-president  of  the  bank  when  he  became  president, 
and  still  continued  in  that  office  :  that  he  bought  Gould's 
judgment  for  himself  and  not  for  the  bank,  having  been 
informed  by  Mr.  Miller  that  it  was  entitled  to  priority  over 
the  bank  executions  :  that  he  told  the  sheriff  to  withdraw  on 
Gould's  writ  only,  and  not  on  the  bank  writs.  He  said  he 
bought  in  order  to  preserve  priority  to  the  bank,  and  he 
also  wished  to  prevent  Samson  being  sold  out  under  Gould's 
writ. 

It  was  also  proved  on  the  defence  that  part  of  the  goods 
seized  under  Gould's  execution  were  not  in  existence  in 
December,  1858,  but  that  the  machinery  was,  and  that  all 
the  goods  which  the  sheriff  sold  in  1865  were  in  existence 
when  the  defendants'  writs  fi.  fa.  were  in  force  in  the 
(first)  sheriff's  hands,  and  might  be  worth  $2,000  or  $3,000  : 
that  in  1855  there  were  three  partners  in  the  firm  of  Sam- 
son &  Co.,  and  it  was  understood  Gilbert  had  half  and  the 
other  two  the  residue.  Ireland,  the  third  partner,  retired 
in  two  or  three  years,  and  the  two  Samsons  carried  on  the 
business  until  Gilbert's  death,  till  which  time  it  was  under- 
stood Nowron  never  had  more  than  one-third  interest ; 
afterwards  he  carried  on  the  concern  alone.  Some  evidence 
was  given  that  the  plaintiff  had  been  made  aware  of  the  ex- 
istence of  the  defendants'  judgment  against  Samson  &  Co. 
when  he  opened  his  account  with  them  ;  the  time  of  that 
opening  was  not  shewn.  A  witness  swore  that  he  told 
the  plaintiff  the  bank  was  not  pressing  their  judgment. 

It  was  agreed  the  whole  case  should  be  left  for  the  court 
to  determine  upon  the  evidence  ;  the  court,  and  if  neces- 
sary the  Court  of  Appeal,  being  at  liberty  to  draw  all  infer- 
ences of  fact. 

For  the  plaintiff  it  was  contended,  1.  That  the  sheriff 
Kingsmill  having  seized  goods  to  the  value  of  defendants' 
writ  and  returned  the  writ  accordingly,  the  execution  defen- 
dants were  thereupon  discharged  from  the  writ.  2.  That 
under  the  ven.  ex.  no  goods  could  be  seized,  and  only  those 
could  be  sold  which  had  been  levied  on  and  remained  in  the 
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sheriff's  possession  under  the  fi.  fa.  3.  That  the  goods  sold 
bj  sheriff  Woodruff  formed  no  part  of  the  seizure  made 
under  the  bank  writs  on  the  28th  of  December,  1858,  by 
his  predecessor.  4.  That  as  the  sheriff  Kingsraill  began 
the  execution  he  should  have  completed  it,  though  out  of 
office.  5.  That  sheriff  Woodruff  had  no  authority  to  sell 
any  goods  of  Samson  k  Co.,  not  even  those  which  were 
seized  by  his  predecessor,  much  less  those  which  never  had 
been  seized  at  all.  6.  That  the  instructions  given  by  the 
bank  or  their  vice-president  in  May,  1862,  for  the  sheriff  to 
withdraw  and  not  to  sell,  were  a  withdrawal  of  Gould's  writ 
and  the  two  writs  of  ven.  ex.  from  execution  in  the  sheriff's 
hands,  and  no  further  instructions  were  given  to  the  sheriff 
to  proceed  while  these  writs  were  in  force,  and  not  until 
Nowron  Samson  had  absconded.  7.  That  the  writs  of  ven. 
ex.  in  1864  were,  from  the  evidence  of  the  sheriff  of  what  he 
was  told  by  Benson,  not  then  in  the  sheriff's  hands  for  exe- 
cution, and  after  that  time  were  there  fraudulently. 

The  learned  judge  ruled  formally  for  the  plaintiff,  with 
leave  reserved  to  defendants  to  move  to  enter  a  nonsuit  or 
verdict  upon  the  whole  case,  and  as  to  the  interest  or  value 
of  Nowron  Samson  in  the  goods  as  the  court  might  consider 
he  had  therein. 

In  Easter  term  J.  H.  Cameron,  Q.  C,  obtained  a  rule  to 
enter  a  nonsuit  or  verdict  for  the  defendants,  or  for  a  new 
trial,  on  the  ground  that  the  interest  of  the  attachment 
debtor  in  the  property  was  only  a  moiety,  and  that  the 
same  being  a  partnership  interest  was  not  liable  to  seizure, 
or  at  any  rate  to  seizure  for  more  than  a  moiety. 

In  this  term  Richard  Miller  shewed  cause.  {Cameron^ 
Q.  C,  stated  that  he  abandoned  the  first  part  of  his 
rule  and  only  intended  to  press  the  latter  part.)  He 
insisted  the  question  as  to  moiety  could  not  be  raised  :  that 
the  former  sheriff  having  returned  to  the  ven.  ex.  goods  on 
hand  to  the  amount  endorsed  to  be  levied,  it  operated  as  a 
satisfaction  of  the  judgment ;  it  was  equivalent  to  a  return 
of  money  made.    He  cited  2  Saund.  47  and  the  notes  ; 
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McKee  v.  Woodruff,  13  C.  P.  583  ;  Ross  v.  Grange,  25  U. 
C.  R.  396. 

J.  H.  Cameron^  Q.  C,  contra. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

The  goods  were  seized  by  sheriff  Kingsmill ;  the  ven,  ex. 
was  received  by  him  ;  and  when  he  went  out  of  office,  if  he 
did  not  sell,  he  might  have  been  compelled  to  do  so  by  a  writ  of 
distringas  nuper  vicecomitem,  though  probably  not  after  this 
long  delay.  Neither  the  writ  of  ven,  ex.  nor  the  custody 
of  the  goods  was  transferred  to  Woodruff,  and  therefore  he 
could  not  execute  it  by  selling.  It  gave  no  authority  to 
seize,  for  it  was  founded  on  the  return  of  Kingsmill  that  he 
had  seized  and  held  the  goods ;  a  leturn  which,  for  some 
purposes  at  least,  bound  the  defendants.  Hence  the  sale 
by  Woodruff  could  not  be  upheld  under  the  ven.  ex.,  and 
the  goods  were  liable  to  the  plaintiff 's  attachment,  which 
was  in  the  sheriff 's  hands  before  he  sold. 

Postea  to  the  Plaintiff. 


Ferguson  V.  Carman— The  Corporation  of  the  County 
OP  Frontenac,  Garnishees. 

Practice — Attachment  of  debts — Notice  to  judgment  debtors. 

An  order  on  garnishees  to  pay  over  having  been  made  upon  a  summons  of 
which  the  judgment  debtor  had  no  notice,  it  appeared,  on  application  to 
rescind  such  order,  that  the  debt  had  been  assigned  before  the  attaching 
order,  and  that  the  garnishees  had  notice  of  such  assignment  before  the 
summons  was  served  on  them,  to  which  they  did  not  appear,  and  before 
they  paid  over  the  money  under  the  order.  Under  these  circumstances 
the  order  was  rescinded,  with  costs  to  be  paid  by  the  judgment  creditor, 
who  it  appeared  was  also  aware  of  the  assignment. 

Notice  of  an  application  to  garnish  should  always  be  given  to  the  judgment 
debtor  :  but,  Qucere,  whether  it  can  be  imposed  as  a  condition  on  the 
judgment  creditor,  the  statute  not  requiring  it. 

It  was  alleged,  but  held  not  sufficiently  proved,  that  the  judgment  debtor 
was  insolvent  when  he  made  the  assignment  ;  and  Quaere,  whether  the 
judgment  creditor  could  set  that  up. 

K.  McKenzie,Q.O.,  obtained  a  rule  nisiin  Easter  term  last, 
calling  upon  the  judgment  creditor,  the  garnishees,  and 
William  Ferguson,  Esquire,  treasurer  of  the  county  of 
Frontenac,  to  shew  cause  why  the  attaching  order  made  by 


FERGUSON  V.  CARMAN. 


2T 


Draper^  C.  J.,  on  the  2nd  of  February,  1866,  (attaching 
all  debts  due  from  the  garnishees  to  the  judgment  debtor, 
and  directing  the  garnishees  to  attend  on  the  5th  day  after 
service  to  shew  cause  why  they  should  not  pay  over)  and 
the  order  to  pay  over,  made  by  Hagarty^  J.,  on  the  8th  of 
February,  1866,  should  not  be  rescinded,  on  the  ground 
that  there  was  no  debt  due  from  the  garnishees  to  the  judg- 
ment debtor  susceptible  of  attachment,  such  debt  having 
been  assigned  before  the  making  of  said  orders,  to  wit,  on 
the  17th  of  January  last,  by  the  judgment  debtor  to  one 
William  Glidders,  for  valuable  consideration,  of  which  the 
garnishees  had  notice ;  or  on  the  ground  that  the  garnishees 
did  not  shew  cause  against  the  summons,  or  give  notice  to 
the  assignee,  and  that  no  copy  of  the  attaching  order  and 
summons  to  shew  cause  was  served  on  the  judgment  debtor 
or  the  assignee,  nor  had  they  any  notice  thereof;  or  on  the 
ground  of  collusion  between  the  judgment  creditor  and  said 
William  Ferguson  in  the  obtaining  of  said  orders  ;  and  on 
the  ground  that  neither  the  judgment  debtor  nor  the  assignee 
had  opportunity  to  shew  cause  against  the  making  said 
orders  ;  and  why  the  judgment  creditor,  the  garnishees,  and 
William  Ferguson,  or  either  of  them,  should  not  pay  the 
costs  of  this  application  to  the  said  judgment  debtor  and 
the  assignee,  or  either  of  them,  as  the  court  might  direct. 

During  this  term  Gwynne,  Q.  C.,^  shewed  cause,  citing 
Baynard  v.  Symmons,  5  E.  &  B.  59;  Seymour  v.  The 
Corporation >of  Brecon,  5  H.  &  N.  961  ;  Magrath  v.  Hardy, 
4  Bing.  N.  C.  793 ;  Westoby  v.  Day,  2  E.  &  B.  605  ;  Wood  v, 
Dunn,  L.  R.  1  Q.  B.  78;  Ch.  Arch.  Prac.  11th  ed.  p.  700. 

K.  McKenzie,  Q.  C,  in  support  of  the  rule,  cited  Hirsch 
V.  Coates,  18  C.  B.  757  ;  Clark  v.  Clark,  8  U.  C.  L.  J.  107. 

The  facts  of  the  case  are  fully  stated  in  the  judgment  of 
the  Court,  delivered  by 

Draper,  C.  J. — I  granted  an  attaching  order  in  Cham- 
bers in  this  case  on  the  2nd  of  February  last,  with  a  sum- 
mons calling  upon  the  garnishees  to  shew  cause  why  they 
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should  not  pay  over  a  debt  due  by  them  to  the  judgment 
debtor.  This  summons  was  not  required  to  be  served  on 
the  judgment  debtor,  which  had  been  the  course  pursued  by 
the  different  judges  in  Chambers  for  a  long  time  past,  to 
prevent  difficulties  and  questions  arising  from  the  want  of 
notice  to  him.  Had  my  attention  been  called  to  it  at  the 
time  I  would  not  have  granted  the  summons  without  that 
being  inserted.  On  the  return  of  the  summons  another 
judge  was  in  Chambers  and  no  cause  being  shewn,  this 
order  was  granted  as  of  course. 

It  appears  upon  this  rule  to  set  aside  both  these  orders 
that  the  debt  due  by  the  garnishees  to  the  judgment  debtor 
had  been  assigned  by  the  latter  some  time  before  the  sum- 
mons was  applied  for.  The  assignment  is  sworn  to  have 
been  made  on  the  17th  of  January,  1866,  in  pursuance  of 
an  agreement  made  some  time  before.  The  treasurer  of 
the  garnishees.,  William  Ferguson,  Esquire,  had  notice  in 
writing  of  the  assignment  on  or  about  the  18th  of  January, 
and  he,  after  several  applications,  refused  on  the  2nd  of 
February  to  pay  it  to  the  assignee,  on  which  day  the  attach- 
ing order,  &c.,  was  granted  by  me.  The  bona  fides  of  the 
assignment,  and  that  it  -was  founded  on  valuable  considera- 
tion, i.  e.,  an  existing  debt  for  work  and  services,  is  distinctly 
sworn  to.  The  assignee  in  his  affidavit,  sworn  1st  of  March 
last,  swears  that  he  has  good  reasod  to  believe,  and  does 
believe,  that  tho  garnishee  summons  and  order  to  pay  over 
were  obtained  by  collusion  with  the  treasurer  of  the  gar- 
nishees, who  is  father  of  the  judgment  creditor. 

The  affidavit  of  Mr.  Price  (sworn  1st  March  last)  is  very 
strong  as  to  the  treasurer's  knowledge  of  the  assignment, 
and  it  sets  forth  a  statement  by  him  that  he  was  prepared 
to  pay  it,  but  that  he  had  received  a  letter  trom  the  solici- 
tors of  the  judgment  creditor  telling  him  not  to  pay  the 
same,  and  he  states  his  belief  that  he  declined  to  pay  the 
account  for  the  sole  purpose  of  having  the  same  attached 
and  applied  in  favor  of  the  judgment  creditor,  and  that  the 
summons  and  order  to  pay  over  were  obtained  through  the 
collusion  of  the  said  treasurer,  and  that  he  believes  the 
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money  had  not  yet  been  paid  over  by  him.  Carman's 
affidavit  contains  a  similar  expression  of  belief. 

In  reply  were  produced,  1st,  the  affidavit  of  the  judgment 
creditor,  sworn  8th  of  March,  in  which  the  garnishee  order 
is  stated,  and  that  the  money  had  been  paid  over  to  him, 
not  mentioning  when,  and  that  he  is  informed  and  believes 
Carman  was  insolvent  when  he  made  the  assignment.  There 
is  no  other  matter  in  his  affidavit  materially  bearing  on  the 
question  before  the  court,  except  that  he  is  a  judgment  cre- 
ditor of  Carman's.  His  attorney  makes  two  affidavits  now 
before  us.  The  first  is  that  upon  which  the  attaching  order 
was  granted.  The  other  was  sworn  on  the  loth  of  March. 
It  consists  principally  of  a  statement  of  the  answers  of  the 
judgment  debtor  on  his  vivd  voce  examination  prior  to  the 
obtaining  the  attaching  order,  and  asserts  that  Carman  is 
insolvent,  and  was  so  when  judgment  was  obtained  against 
him  in  this  cause. 

The  treasurer's  affidavit,  sworn  on  the  23rd  of  March,  • 
states  that  on  the  30th  of  January  he  received  notice  from 
the  solicitors  of  the  judgment  creditor  not  to  pay  over  any 
moneys  in  the  judgment  debtor's  name,  as  they  were  about 
to  take  proceedings  to  garpish  them  :  that  he  thereupon 
applied  for  advice  to  the  solicitors  of  the  corporation,  and 
was  told  he  would  not  be  warranted  in  paying  over  moneys 
to  the  judgment  debtor  after  such  notice  :  that  on  the  2nd 
of  February  he  received  another  letter  from  the  solicitors  of 
the  judgment  creditor,  stating  they  had  taken  "proceedings 
to  garnishee"  the  debt,  and  that  under  the  direction  of  the 
city  solicitors  they  thought  he  had  a  right  to  withhold  the 
money,  and  in  pursuance  of  these  "legal  opinions"  he  did 
withhold  the  payment  to  Carman  or  his  alleged  assignee 
until  it  was  garnished  in  his  hands,  and  the  order  to  pay 
over  was  served  on  him,  and  on  the  26th  of  February  he 
paid  the  sura,  $87.35,  to  the  judgment  creditor  by  a  cheque 
on  the  Bank  of  Upper  Canada  at  Kingston. 

The  Common  Law  Procedure  Act  does  not  make  it  neces- 
sary that  the  judgment  debtor  should  be  made  a  party  to 
the  summons  upon  the  garnishee  to  shew  cause  why  he 
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should  not  pay  tlie  judgment  creditor.  Our  statute  in  this 
respect  follows  the  English  act,  and  there  is  no  practice,  so 
far  as  we  can  discover,  in  England  such  as  has  been  fre- 
quently adopted  with  us,  of  requiring  the  judgment  debtor 
to  be  served  with  the  summons.  This  is,  so  far  as  we 
are  aware,  the  first  occasion  on  which  the  matter  has  been 
brought  under  the  notice  of  the  court.  It  is,  of  course, 
imposing  an  additional  duty  and  some  expense  upon  the 
judgment  creditor,  and  it  might  sometimes  be  found  difficult 
to  serve  him,  and  he  might  not  always  choose  to  appear  or 
to  give  notice  to  his  assignee.  That  the  assignee,  as  a  mea- 
sure of  precaution,  should  give  notice  of  the  assignment  to 
the  debtor  of  the  assignor,  the  judgment  debtor,  is  a  measure 
of  precaution  he  should  never  omit  ;  and  if  the  garnishee 
having  notice  of  the  assignment,  takes  no  notice  of  the  sum- 
mons to  shew  cause,  and  does  not  choose  to  ask  that  no 
order  should  ba  made  on  him  to  pay  the  judgment  creditor 
because  of  the  alleged  assignment,  he  must  take  whatever 
consequences  may  legally  attach  to  such  omission.  Still, 
we  think  the  notice  of  the.  application  to  the  judgment 
debtor  would  be  in  all  cases  a  prudent  step,  for  the  sake  of 
the  garnishee  ;  the  only  doubt  is  whether  we  have  the  right 
to  impose  a  condition  on  the  judgment  creditor  which  the 
legislature  has  not  sanctioned. 

As  to  the  merits  of  this  case,  it  is  quite  clear  from  the 
affidavit  of  the  treasurer  that  he  was  aware  of  the  assign- 
ment in  this  case  before  he  paid  the  money,  and  noticing 
the  apparently  studied  omission  to  answer  the  charge  of 
collusion  between  him  and  the  attorneys  for  the  judgment 
creditor,  and  also  some  of  the  dates  given,  it  is  fairly  to  be 
inferred  that  he  had  notice  of  this  assignment  before  the 
attaching  order  and  summons  were  served  upon  him.  If 
we  knew  what  state  of  facts  he  laid  before  the  city  solici- 
tors, and  the  precise  terms  of  their  advice  or  opinion  to  him 
(all  of  which  seems  to  have  been  a  matter  of  conversation), 
we  could  the  better  judge  if  he  had  honestly  followed  a 
mistaken  view  of  his  position.  But  it  was  not  a  prudent 
step  to  act  upon  any  advice  or  legal  opinion  from  the  at  tor- 
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neys  of  the  judgment  creditor,  which  to  some  extent  his 
affidavit  apparently  asserts  he  did.  We  think  he  paid  the 
money  with  full  notice  of  the  assignee's  claim,  and  delibe- 
rately resolved  to  incur  the  responsibility. 

If  so,  it  only  remains  >to  enquire,  whether  the  assignee's 
claim  would,  if  made  known  to  the  judge  in  Chambers,  have 
prevented  the  order  being  made,  and  whether  the  garnishees 
withheld  the  fact  from  the  judge. 

We  are  of  opinion  against  the  garnishees  on  both  points. 
As  to  the  first,  Hirsch  v.  Coates  (18  C.  B.  757)  is  a  direct 
authority. — See  also  Wood  v.  Dunn  (Law  Rep.,  Q.  B.  78). 
An  analogy  might  be  deduced  leading  to  an  opposite  con- 
clusion from  the  case  of  Watts  v.  Portei-  (3  E.  &  B.  743),  in 
which  Erle^  J.,  differed  from  the  rest  of  the  court.  The 
opinion  of  that  learned  judge  is,  however,  sustained  by  V. 
C.  Sir  W.  P.  Wood,  in  Scott  v.  Lord  Hastings  (4  Kay  &  J. 
633),  and  it  is  in  accord  with  the  opinions  expressed  in 
Kinderley  Y.  Jervis  (22  Beav.  1),  and  in  BeavauY.Lord 
Oxford  (6  DeG.  McN.  &  G.  492). 

Upon  the  second  point  we  are  equally  against  them,  for 
the  reasons  already  given.  We  cannot  avoid  the  conclusion 
that  the  object  and  intention  of  the  judgment  creditor,  his 
attorneys  and  the  garnishees,  was  to  defeat  the  assignment. 
We  presume  they  thought  they  had  a  legal  right  to  do  so. 

As  to  the  suggestion  that  the  judgment  debtor  was  an 
insolvent,  it  is  made  at  a  very  late  period,  and  if  the  judg- 
ment creditor  could  set  it  up  at  all,  as  to  which  it  is  unne- 
cessary to  form  an  opinion,  it  is  not  sustained  sufficiently  to 
influence  the  decision  of  this  application. 

We  are  of  opinion  the  rule  to  rescind  the  order  for  paying 
over  should  be  made  absolute,  with  costs  to  be  paid  by  the 
judgment  creditor. 

Rule  absolute. 


I 
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In  re  Scott  and  The  Corporation  of  the  Township  of 

Harvey. 

By-law  of  United  Townships — Separation — Application  to  quash — Practice — 

Survey. 

A  by-law  was  passed  by  the  united  townships  of  Smith  and  Harvey  to  levy 
a  certain  sum  on  lands  in  Harvey,  to  defray  the  expense  of  a  re-survey 
of  that  township.  The  union  having  been  dissolved.  Held,  that  an 
application  to  quash  was  properly  made  by  a  rule  calling  on  the 
corporation  of  Harvey,  upon  a  certified  copy  obtained  from  the  clerk 
of  Smith,  the  senior  township. 

The  certificate  was  under  the  corporate  seal  of  Smith,  but  there  was  no 
seal  to  the  copy  of  by-law,  nor  anything  but  the  certificate  to  shew  that 
it  had  been  sealed.    Held,  suflScient. 

The  by-law  directed  the  money  to  be  levied  on  all  lands  patented,  leased, 
sold,  agreed  to  be  sold,  and  located  as  free  grants  "  in  the  township  of 
Harvey.  Held  bad,  following  Scott  and  The  Corporation  of  Peterborough, 
25  U.  C.  R.  453. 

In  Hilary  term  Robert  A,  Harrison  obtained  a  rule  to 
quash  a  by-law  of  the  corporation  of  the  united  townships  of 
^ Smith  and  Harvey,  entitled  "A  by-law  to  assess,  levy  and 
collect,  £635  5s.  3d.,  on  all  lands  liable  to  taxation  in  the 
township  of  Harvey,  to  defray  the  expenses  incurred  in  the 
re-survey  of  the  same,"  on  various  grounds,  of  which  it  is 
only  necessary  to  notice  the  3rd,  5th  and  6th.  The  third 
was  that  a  direction  to  levy  on  all  lands  patented,  leased,  sold, 
agreed  to  be  sold,  and  located  as  free  grants  within  the 
township  of  Harvey,  and  not  from  the  resident  landholders, 
as  mentioned  in  sec.  6,  ch.  93,  Consol.  Stat.  TJ.  C,  and  sec. 
58,  ch.  77,  Consol.  Stat.  C,  or. the  proprietors,  as  mentioned 
in  sec.  9  of  the  first  mentioned  statute,  and  sec.  61  of  the 
last  mentioned  statute,  or  both,  is  illegal. 

The  fifth  and  sixth  objections  were :  5.  That  it  is  not  shewn 
on  the  face  of  the  by-law  that  such  a  survey  as  the  statute 
contemplates  had  been  previously  made  as  the  statute  directs ; 
and,  sixth,  that  the  survey  referred  to  in  the  by-law  was  not 
such  a  survey  as  the  statute  contemplates. 

The  by-law  enacted  "  that  the  sum  of  three  pence  and 
forty-seven  hundredths  of  a  penny  shall  be  assessed,  levied, 
and  collected  on  all  lands  patented,  leased,  sold,  agreed 
to  be  sold,  and  located  as  free  grants,  within  the  said 
township  of  Harvey,  over  and  above  and  in  addition  to  all 
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other  sums  levied  on  said  lands,  to  defray  the  expenses 
incurred  in  the  re-survej  of  the  same." 

This  by-hiw  was  proved  to  have  been  received  from  and 
certified  by  the  township  clerk  of  the  township  of  Smith, 
being  the  senior  of  the  two  townships,  which  had  formerly 
been  united,  and  had  separated  since  the  passing  of  the  by- 
law. The  affidavits  were  styled,  "  In  the  matter  of  William 
Adam  Scott  and  the  township  of  Harvey."  The  rule  called 
upon  the  township  of  Harvey  alone ;  but  it  had  been  served 
upon  the  clerk  of  each  township.  The  clerk's  certificate 
attached  to  the  by-law  was  as  follows  :  *^ 

"  I  hereby  certify  that  the  above  is  a  true  copy  of  a 
by-law  passed  by  the  Municipal  Council  of  the  united 
townships  of  Smith  and  Harvey,  on  the  28th  day  of  August,' 
one  thousand  eight  hundred  and  sixty-four. 

Christopher  Burton, 

Township  Clerk." 

[Seal  of  the  township.] 

There  was  no  other  evidence  of  any  seal  attached  to  the 
by-law. 

In  this  term,  Ken^  shewed  cause,  objecting  to  the  style  of 
the  rule  and  affidavits  ;  that  the  by-law  was  not  under  the 
seal  of  the  township  of  Harvey,  but  of  Smith ;  that  there 
was  no  evidence  that  it  was  sealed 

He  cited  Buchart  and  the  Municipality  of  Brant  and 
Carrick,  6  C.  P.  130 ;  Fletcher  and  the  Municipalty  of 
Euphrasia,  13  U.  C.  B.  129 ;  Eisher  v.  The  Municipality  of 
Vaughan,  10  U.  C.  R.  492 ;  Hodgson  and  The  Municipal 
Council  of  York  and  Peel,  13  U.  C.  R.  268 ;  Gibson  and 
The  Corporation  of  Huron  and  Bruce,  20  U.  C.  R.  121. 

Harrison  supported  his  rule,  citing  Consol.  Stat.  U.  C. 
ch.  54,  sees.  28,  29,  54,  59,  63  ;  Baker  v.  The  Municipal 
Council  of  Paris,  10  U.  C.  R.  623, 

Hagarty,  J.,  delivered  the  judgment  of  the  court. 

As  to  the  preliminary  objections,  when  the  by-law  was 
passed  Smith  and  Harvey  were  united  townships,  Smith 
being  the  senior.  This  was  on  the  28th  of  August,  1865, 
the  application  to  quash  was  made  last  February.  The 
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applicant's  affidavit  states  that  the  union  was  dissolved  prior 
to  his  application,  and  he  received  the  copy  from  the  clerk 
of  Smith,  as  he  swears.  The  copy  is  certified  as  being  a 
true  copy  of  a  by-law  of  the  council  of  the  united  townships, 
signed  by  the  township  clerk,  and  a  seal  marked  with  the 
words  '-Municipal  Council  of  Smith,"  is  attached. 

No  special  provision  for  this  particular  case  is  made  in 
the  statute.  We  think  the  relator  could  not  have  taken 
any  other  course  than  he  did,  obtaining  the  copy  from  the 
clerk  of  the  senior  township,  there  being  no  other  officer  to . 
whom  he  could  apply,  and  no  means  apparently  of  getting 
it  certified  by  the  clerk  or  under  the  seal  of  the  township 
of  Harvey.  Section  195  (providing  for  the  application  to 
quash),  need  not  be  so  very  narrowly  construed  as  Mr.  Kerr 
contends.  If  he  be  right,  there  would  be  no  means  of  im- 
peaching a  by-law  of  a  junior  township  separated,  as  Harvey 
was,  after  the  passing  of  the  by-law. 

As  to  the  township  of  Smith  being  called  on  to  answer 
the  rule,  it  may  be  answered  that  no  direct  interest  appears 
in  that  Township.  The  county  by-law  directs  that  the 
united  council  of  Smith  and  Harvey  shall  levy  the  required 
rate  from  Harvey,  and  the  operation  of  the  by-law  of  that 
body  accordingly  is  confined  to  Harvey. 

Section  59  directs  that  the  by-laws  of  the  union  shall 
continue  in  force  in  the  several  townships,  until  altered  or 
repealed  by  the  respective  councils.  ISTo  affidavits  are  filed 
by  the  defendants  to  shew  that  it  has  been  repealed,  or  to 
support  any  objection  of  alleged  delay  in  the  application- to 
quash. 

We  think  the  case  of  Baker  v.  The  Municipal  Council  of 
Paris  (10  U.  C,  K,.  623),  is  an  authority  for  holding  that 
the  by-law  is  sufficiently  authenticated  by  the  corporate 
seal.  The  clerk's  certificate  does  not  mention  the  seal,  but 
it  is  placed,  as  in  the  case  cited,  opposite  the  clerk's  signature. 

On  the  merits,  it  is  sufficient  for  us  to  refer  to  the  case 
decided  last  term,  In  re  Scott  and  the  Corporation  of  Peter- 
borough^ quashing  the  county  by-law  directing  Smith  and 
Harvey  to  levy  these  rates,  (25  U.  C.  R,  458.) 
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The  statutes  there  and  on  this  application  referred  to,  direct 
the  assessment  and  levy  to  be  made  on  a  certain  class  of 
individuals,  viz.,  the  proprietors  of  the  lands  in  each  conces- 
sion or  part  of  a  concession  interested.  The  by-law  before 
us  directs  the  rate  to  be  assessed  and  collected,  not  on  or 
from  individuals,  but  on  all  lands  patented,  leased,  sold, 
agreed  to  be  sold  and  located  as  free  grants,  within  said  town- 
ship of  Harvey."  We  think  this  wide  departure  from  the 
statute  cannot  be  allowed. 

As  to  the  objections  to  the  re-survey  of  the  whole  town- 
ship, instead  of  each  concession  or  part  of  a  concession,  we 
think  the  argument  against  the  legality  of  such  a  course  is 
of  great  weight,  and  probably  might  be  fatal  to  the  by-law 
if  it  stood  alone. 

We  found  our  judgment  on  the  other  point  and  the  decided 
cases,  leaving  it  still  open  for  argument  should  the  point 
again  arise. 

Rule  absolute,  (a.) 


During  this  Term  the  following  gentlemen  were  called  to 
the  Bar  : — Robert  Cassels,  Junior,  Franklin  Metcalfe 
Griffin,  John  McOabe,  Edward  Furlong,  William 
Ebenezer  Lees,  Barton  Stephen  Gilbert,  William 
Henry  Sullivan,  Robert  Thompson  Livingstone,  Hewitt 
Bernard,  Donald  Guthrie,  Wellington  Ault. 


(a.)  See  the  next  two  cases. 
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^  {November  \^th  to  December  1st.) 


Present  : 

The  Honorable  William  Henry  Draper,  C.  B.,  0.  J. 
"         "        John  Hawkins  Hagarty,  J. 
"         "        Joseph  Curran  Morrison,  J, 


In  the  matter  of  Scott  and  The  Corporation  of  the 
County  of  Peterborough. 

C.  S.  U.  C.  ch.  9B—Ee-Surve^  of  Township. 

The  County  Council,  under  Consol.  Stat.,  U.  C,  ch,  93,  sec  6,  having  caused 
the  re-survey  of  an  entire  township,  and  directed  a  certain  sum  to  be 
levied  for  the  expenses,  by  a  by-law  which  had  been  quashed,  by  a  sub- 
sequent by-law  directed  the  collection  of  a  farther  sum  for  the  pur- 
pose, to  be  levied  on  the  proprietors  of  land  in  the  township  in  propor- 
tion to  the  quantity  of  land  held  by  them  respectively  in  such  township. 
This  by-law  was  quashed,  on  the  grounds,  1.  That  the  Statute  does  not 
authorise  the  re-survey  of  a  whole  township,  2.  that  it  directs  the  expense 
of  each  concession  to  be  borne  by  the  proprietors  of  land  there. 

Bohert  A.  Harrison,  in  Trinity  Term  last,  obtained  a 
Rule  nisi  to  quash  By-law  No.  281  of  the  County  of  Peter- 
borough, passed  on  the  28th  June,  1866,  entitled  *'A 
By-law  to  provide  for  the  raising  of  a  sum  of  money  in  con- 
nection with  the  re-survey  of  the  township  of  Harvey" — on 
the  grounds,  * 

1.  That  the  same  is  a  continuation  of  and  dependent  on  a 
portion  of  By-law  No.  262  of  the  said  corporation,  which  has 
been  quashed.  2.  That  the  corporation  had  no  power  to 
pass  two  concurrent  by-laws  to  defray  the  expenses  of  the 
re-survey  of  the  township  of  Harvey,  nor  to  pass  either  of  said 
by-laws  for  that  purpose.  3.  That  the  jurisdiction  or  power, 
if  any,  of  said  corporation  to  levy  or  direct  the  levy  by  the 
township  of  Harvey  of  the  sum  of  $218  is  not  shewn  on  the 
face  of  the  by-law,  nor  that  such  a  survey  as  the  Statute 
contemplates  had  previously  been  made,    4.  That  the  sur- 
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vey  was  not  in  fact  such  a  survey  as  the  Statute  contemplates. 
5.  That  the  said  sum,  if  leviable  at  all  on  the  proprietors  of 
lands  in  said  township,  should  be  directly  levied  on  them  by  a 
by-law  of  the  county,  and  not  delegated  by  the  county  to 
the  Township  Corporation.  6.  That  if  leviable  by  a  general 
by-law  of  either  corporation,  then  not  only  lands  patented, 
but  lands  sold  or  agreed  to  be  sold  by  the  Crown  should  be 
made  subject  to  said  levy. 

The  by-law  recited  that  in  addition  to  the  sum  of  money 
mentioned  in  by-law  262,  in  relation  to  the  expenses 
incurred  in  the  re-survey  of  the  township  of  Harvey,  a  fur- 
ther sum  of  $218  was  necessary  to  be  raised  for  the  pur- 
pose of  paying  the  balance  in  arrear  of  such  expenses  : — 
and  it  enacted,  &c.,  "  that  the  Corporation  of  the  Township 
of  Harvey  do  cause  to  be  levied  c^n  the  proprietors  of  lands 
within  the  said,.  ^o^Tnsiiip  of  ^Ha^vey,  in  proportion  to  the 
quantity  of  Ij^nd  held  by  them  respectively  in  the  said  town- 
ship, the  said  sum  of  $218  for  the  purpose  aforesaid,  in  the 
same  manner  as  any  other  sum  required  for  any  other  pur- 
pose authorized  by  law,  may  be  levied." 

It  was  proved  by  affiSavit  that  the  by-law  262  above 
quoted  was  quashed  by  rule  of  this  court  a  few  months  ago, 
and  -the  certified  copy  of  that  by-law  then  filed  waS  re-filed 
"by  leave  of  the  court  on  this  application.  The  clause  of  that 
by-law  which  had  been  quashed  was  as  follows :  "  And  be  it 
further  enacted,  that  the  municipality  of  Smith  and  Harvey 
be  required,  and  they  are  hereby  required,  to  levy  and  collect 
from  the  patented  and  leased  lands  of  the  township  of  Har- 
vey such  a  rate  as  will  produce  the  sum  of  $2,541  05  to 
reimburse  the  expenses  of  the  re-survey  of  the  said  township 
of  Harvey." 

During  this  term,  0.  S.  Patterson  shewed  cause,  citing 
Fisher  v.  Municipal  Council  of  Vaughan,  10  U.  C.  H.  492. 

Robert  A,  Harrison  supported  the  rule,  and  cited  Moore 
V,  Eynesy  22  U.  C.  E.,  107 ;  Scott  and  The  Corporation  of 
Peterborough,  25  U,  C.  R.  453. 
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HAGARffY,  J. — After  a  full  consideration  of  the  Statutes 
we  have  arrived  at  the  conclusion  that  such  a  resurvey  of  an 
entire  township  as  appears  to  have  taken  place  here  does 
not  fall  within  the  powers  given  by  the  Legislature. 

Section  6  of  the  Upper  Canada  Survey  Act,  ch.  93,  says 
"  Whereas  in  several  of  the  townships  in  Upper  Canada 
some  of  the  concessson  lines,  or  parts  of  the  concession  lines, 
were  not  run  in  the  original  survey  performed  under  compe- 
tent authority,  and  the  surveys  of  some  concession  lines  or 
parts  of  concession  lines  have  been  obliterated,  and  owing  to 
the  want  of  such  lines  the  inhabitants  of  such  concessions 
are  subject  to  serious  inconvenience;  therefore  the  County 
Council  of  the  county  in  which  any  township  in  Upper 
Canada  is  situate,  may,  on  application  of  one  half  of  the 
resident  land-holders  in  any  concession,  (or  may  without  such 
application)  niake  application  to  the  Governor  requesting 
him  to  cause  any  such  line  to  be  surveyed,  and  marked,  *  * 
at  the  cost  of  the  proprietors  of  the  lands  in  each  concession 
or  part  of  a  concession  interested.''' 

Section  7  directs  that  "  the  lines  shall  be  so  drawn  as  to 
leave  each  of  the  adjacent  concessions  of  a  depth  proportion- 
ate to  that  intended  in  the  original  survey." 

Section  9.  The  council  shall  cause  to  be  laid  before 
them  an  estimate  of  the  sum  requisite  to  defray  the  expenses 
to  be  incurred,  in  order  that  the  same  may  be  levied  on  the 
said  proprietors,  in  proportion  to  the  quantity  of  land  held 
by  them  respectively  in  such  concession  or  part  of  a  conces- 
sion, in  the  same  manner  as  any  sum  required  for  any  other 
purpose  authorized  by  law  may  be  levied;" 

In  framing  these  sections  it  would  certainly  seem  that  no 
general  survey  of  an  entire  township  was  contemplated  by 
the  Legislature.  We  should  incline  to  give  the  most  liberal 
constructions  to  the  words  used,  so  as  to  meet  the  possible 
case  of  an  obliteration  of  all  the  concession  lines  in  a 
township.  But  the  difficulty  at  once  arises  that  in  the  re- 
surveying  of  the  whole  township,  as  here,  the  cost  of  the 
whole  in  one  sum  is  required  from  the  land-holders  in  pro- 
portion to  the  quantity  of  land  in  the  township  respectively 
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held  by  them,  whereas  the  statute  throws  the  burden  of  the 
survey  of  each  concession  or  part  of  a  concession  on  them 
in  proportion  to  the  quantity  of  hind  held  by  them  respec- 
tively in  such  concessions  or  parts  of  a  concession.  The 
county  council  can  have  no  right  to  place  the  burden  other- 
wise than  as  the  statute  seems  expressly  to  direct. 

Each  concession  should  bear  the  cost  of  its  re-survey- 
This  by-law  throws  it  on  the  township  generally.  If  in  con- 
concession  No.  1  there  were  fifty  land-holders,  each  owning 
100  acres,  the  cost  of  its  survey  could  be  easily  apportioned 
amongst  them.  If  concession  No.  4  had  only  thirty  land- 
holders, the  same  process  could  be  applied.  Practically  it 
might  be  much  more  costly  to  run  the  lines  of  one  than  of 
the  other,  from  the  extent  of  the  obliteration. 

But  if  the  aggregate  cost  of  both  surveys  be  directed  to 
be  levied  of  all  the  land-holders  in  the  two  concessions 
according  to  the  quantity  of  land  held  by  each  in  them,  the 
burden  would  not  be  borne  as  the  law  directs.  A  man  own- 
ing 100  acres  in  concession  1  might  own  500  in  concession  4. 
The  illustration  can  easily  be  extended  to  the  case  of  a  re- 
survey  of  the  township. 

Section  7  also  seems  to  point  a  survey  of  a  concession 
only,  by  providing  for  leaving  each  adjacent  concession  of  a 
depth  proportionable  to  that  intended  in  the  original  survey. 
If  in  one  concession  or  part  of  a  concession,  where  the  line 
had  become  obliterated  wholly  or  in  part,  there  was  found  a 
deficiency  of  land  in  depth,  the  adjacent  concession  whose 
line  was  still  traceable  must  not  suffer  diminution.  In  the 
re-survey  of  a  whole  township  this  provision  would  seem  not 
very  fipplicable. 

We  regret  any  difficulty  that  may  be  caused  by  the  re- 
peated judgments  of  this  court  as  to  these  surveys.  We 
have  no  alternative  but  to  see  that  the  statutes  are  observed. 

We  think  the  by-law  must  be 'quashed  with  costs. 

Draper,  C.  J. — I  concur  in  the  decision,  upon  the  broad 
ground  that  the  powers  io  tax  confided  to  the  councils  of 
municipalities  can  only  be  exercised  in  the  manner  specified 
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by  the  act,  and  that  where  the  Legislature  have  seen  fit  to 
direct  that  the  expense  of  a  re-survey  of  each  concession 
shall  be  borne  by  the  owners  of  land  in  that  concession, 
though  every  concession  in  that  township  has  been  re-sur- 
veyed, the  expense  of  each  belongs  to  the  land  holders  of 
each,  and  the  whole  is  not  to  be  levied  on  all  the  proprietors 
of  the  township. 

Morrison,  J.,  concurred. 

Rule  absolute,  {a,) 


The  Corporation  op  the  County  op  Peterborough  v. 
The  Corporation  op  the  Township  of  Smith. 

Re-survey  of  townships — Consol.  Stat.  U.  C,  ch.  93 — Right  of  action  by  the 

County. 

Declaration,  that  the  plaintiffs,  pursuant  to  the  statute,  applied  to  the 
Governor  to  have  the  concession  lines  in  the  defendants'  tovrnship 
re-surveyed,  which  was  ordered  accordingly,  and  the  expense  paid  by 
the  plaintiffs;' that  the  plaintiffs  thereupon  directed  the  defendants  to 
levy  and  collect  the  money  so  paid,  but  although  they  did  levy  part  they 
refused  to  pay  the  same  to  the  plaintiffs.  Plea,  that  the  only  direction 
was  by  the  plaintiffs'  by-law,  which  before  suit  was  quashed. 

Held,  on  demurrer,  that  the  declaration  was  bad  for  not  shewing  a  by-law, 
as  the  plaintiffs  could  proceed  only  in  that  way  ;  and  that  the  plea  was 
good. 

QucBre,  whether  the  money  can  be  levied  before  the  survey  has  been 
actually  made. 

Declaration,  for  that  the  plaintiffs,  under  the  provisions 
of  the  statute  in  that  behalf,  made  application  to  the 
Governor,  requesting  him  to  cause  the  concession  lines  in 
the  township  of  Harvey,  then  united  with  the  said  township 
of  Smith,  and  being  the  junior  township  of  such  union,  to  be 
re-surveyed  under  the  direction  and  order  of  the  Commis- 
sioner of  Crown  Lands,  in  the  manner  prescribed  by  the  act 
respecting  the  survey  of  land  in  Upper  Canada,  and  the 
Governor  in  Council  ordered  the  same  to  be  done  accordingly, 
and  the  Commissioner  of  Crown  Lands  certified  that  the 
sum  of  $2541-05  was  payable,  and  ordered  the  same  to  be 
paid  by  the  county  treasurer  of  the  said  county  of  Peter- 
borough to  the  persons  employed  in  the  said  services,  and 


(a)  See  the  last  and  the  next  cases. 
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the  same  was  paid  accordingly  by  the  said  treasurer.  And 
the  plaintiffs  thereupon  directed  the  corporation  of  the  then 
united  townships  of  Smith  and  Harvey  to  levy  and  collect 
the  said  sum  so  paid  by  them  as  aforesaid,  and  it  became  and 
was  the  duty  of  the  said  corporation  of  the  then  united  town- 
ships of  Smith  and  Harvey  to  levy  the  same  as  by  law 
directed,  and  to  pay  the  same  to  the  plaintiffs.  And  after- 
wards the  said  township  of  Harvey  was  separated  from  the 
said  township  cf  Smith  in  the  manner  and  form  prescribed 
by  law.  And  all  conditions  were  fulfilled,  and  all  things 
happened,  and  all  times  elapsed  necessary  to  entitle  the 
plaintiffs  to  maintain  this  action.  And  although  the  defen- 
dants did  levy  and  collect  a  large  portion  of  the  said  sum 
of  money,  yet  they  neglect  and  refuse  to  pay  the  same, 
or  any  part  thereof,  to  the  plaintiffs.  And  the  plaintiffs 
say  that  the  said  united  townships  of  Smith  and  Harvey 
have  not,  nor  have  said  defendants,  levied  and  paid  the 
said  money,  as  it  became  and  was  their  duty,  and  as  by  law 
they  were  required  to  do. 

The  defendants  were  allowed  to  demur  and  plead  to  this 
declaration,  as  follows  : 

Demurrer,  on  the  grounds : — 1.  That  the  said  first 
count  does  not  show  any  facts  from  which  a  duty  would 
arise  as  against  the  defendants  to  levy,  collect,  or  to  pay 
over  to  the  plaintiffs  the  money  therein  claimed,  or  any 
part  thereof.  2.  That  the  duty,  if  any,  was  upon  the  cor- 
poration of  the  united  townships  of  Smith  and  Harvey, 
and  not  the  defendants.  3.  That  the  said  count  does  not 
show  how  the  defendants  were  directed  to  levy  and  collect 
the  said  moneys  from  the  persons  liable  by  law  to  pay  the 
same  for  the  purposes  in  the  first  count  mentioned.  4 
That  it  is  not  alleged  that  the  said  defendants  or  the  said 
united  townships  were  directed  to  levy,  or  did  levy,  said 
moneys  from  the  resident  landholders  and  proprietors  in 
said  townships,  or  either  of  them.  5.  That  it  is  not  alleged 
or  shewn,  that  any  by-law  was  passed  by  the  plaintiffs 
directing  the  levy  or  collection  of  said  moneys  according 
to  law. 

6  VOL.  XXVI. 
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Plea. — That  the  alleged  direction  to  the  said  corpora- 
tions of  the  townships  of  Smith  and  Harvey,  to  levy  and 
collect  the  moneys  in  said  count  mentioned,  was  contained 
in  a  certain  by-law^  of  the  plaintiffs  (The  Corporation  of 
the  County  of  Peterborough),  passed  on  the  24th  of  June, 
1865,  and  not  otherwise,  and  that  so  much  of  the  said 
by-law  as  directed  the  said  levy  and  collection  was  after- 
wards, and  before  the  commencement  of  this  suit,  by  the 
judgment  of  the  Court  of  Queen's  Bench  at  Toronto,  having 
jurisdiction  in  the  premises,  in  due  course  of  law  ordered 
to  be  quashed  and  set  aside  as  illegal,  which  said  judgment 
or  order  is  still  in  full  force,  and  is  no  way  annulled  or 
vacated. 

The  plaintiff's  demurred  to  this  plea,  on  the  grounds,  that 
the  said  direction  of  the  plaintiff's  to  the  corporation  of  the 
townships  of  Smith  and  Harvey  was  not  by  law  required  to 
be  given  by  by^law^,  and  therefore  the  allegation  that  the 
said  by-law  was  quashed  forms  no  answer  to  the  said  count ; 
that  the  levy  and  collection  of  the  said  moneys  can  only 
legally  be  made  under  a  by-law  of  the  defendants,  and  not 
under  a  by-law  of  the  plaintiff's. 

Hector  Qameron,  for  the  plaintiff's,  diQARoaeh  v.  Municipal 
Council  of  Hamilton,  8  U.  C.  R.  229. 

Robert  A,  Harrison,  contra,  cited  Mellish  v.  Town  Council 
ofBrantford,  2  C.  P.  35. 

Hagarty,  J.,  delivered  the  judgment  of  the  court. 

It  is  not  easy  to  see  with  much  certainty  how  the  legis- 
lature contemplated  the  collection  of  the  cost  of  a  survey  of 
this  description.  Section  9  of  the  Upper  Canada  Survey 
Act,  ch.  93,  directs  that  the  county  council  shall  cause  to 
be  laid  before  them  an  estimate  of  the  sum  requisite  to  defray 
the  expenses  of  survey,  &c.,  "  in  order  that  the  same  may 
be  levied  on  the  said  proprietors,  in  proportion  to  the  quan- 
tity of  land  held  by  them  respectively  in  such  concession  or 
part  of  a  concession,  in  the  same  manner  as  any  sum  re- 
quired for  any  other  purposes  authorized  by  law  may  be 
levied." 
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Section  75  of  the  Assessment  Act  (Consol.  Stat.  U.  C, 
ch.  55)  declares,  "  When  a  sum  is  to  be  levied  for  county 
purposes,  or  by  the  county  for  the  purposes  of  a  particular 
locality^  the  council  of  the  county  shall  ascertain,  and  by 
by-law  direct,  what  portions  of  such  sum  shall  be  levied  in 
each  township,  town  or  village,  in  such  county  or  locality;" 
and  section  76  directs  the  county  clerk  to  certify  yearly  to 
the  township  clerk  "the  total  amount  which  has  been  so 
directed  to  be  levied  therein  for  the  then  current  year,  for 
county  purposes,  or  for  the  purposes  of  any  such  locality," 
and  the  township  clerk  shall  calculate  and  insert  the  same 
in  the  collectors'  roll  for  that  year.  Section  187  of  the 
Municipal  Act  (Consol.  Stat.  U.  C,  ch.  54),  says,  "  The 
powers  of  the  council  shall  be  exercised  by  by-law  when  not 
otherwise  authorized  or  provided  for." 

The  nearest  approach  to  the  case  before  us  would  be  in 
the  words,  to  be  levied  by  the  county  for  the  purposes  of  a 
particular  locality.    This  must  be  done  by  by-law. 

The  plaintiffs'  declaration  is  therefore  met  by  the  plea, 
that  the  direction  by  them  to  levy  the  amount  was  by  by- 
law and  not  otherwise,  and  that  the  said  by-law  was  quashed 
before  the  bringing  of  this  suit. 

The  plea  seems  to  us  to  be  a  good  bar.  Even  if  the 
plaintiffs  could  require  the  amount  to  be  levied  otherwise 
than  by  by-law,  still  the  plea  avers,  and  it  is  admitted  by 
the  demurrer,  that  the  only  requirement  or  direction  to  levy 
was  in  fact  by  the  quashed  by-law,  and  not  otherwise ;  so 
that  the  groundwork  for  the  alleged  duty  is  taken  away. 

As  we  arrive  at  the  conclusion  that  the  plaintiffs  must 
proceed  by  by-law,  whether  they  call  on  the  township  to 
make  the  levy  or  attenpt  so  to  do  by  their  own  direct  power, 
if  any  such  power  exist,  it  does  not  seem  necessary  to 
discuss  the  various  points  suggested  by  the  demurrer. 

It  will  always  be  more  advisable  to  discuss  the  true  effect 
of  the  statutes  whenever  the  plaintiffs  may  pass  any  by-law 
to  direct  the  payment  or  levying  of  this  money. 
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The  court  can  then  examine  the  proposed  course  of  pro- 
ceeding, and  decide  on  its  validity. 

Very  great  difficulties  present  themselves  to  the  enforce- 
ment of  this  claim,  from  the  loose  and  uncertain  language  of 
the  statutes. 

This  court  has  decided  this  term  on  one  of  the  objections 
taken — viz.,  whether  a  survey  of  an  entire  township,  and  not 
of  a  concession  or  part  of  a  concession,  is  a  survey  contem- 
plated by  the  act — against  the  validity  of  such  a  proceed- 
ing (ante,  page  36). 

There  is  no  statement  whatever  in  the  declaration  that 
the  survey  has  been  made.  No  objection  was  urged  by  the 
defendants  on  that  ground,  and  the  statute  is  not  very  clear  as 
to  whether  the  proprietors  of  the  land  can  be  called  on  or  not 
before  the  work  is  done.  If  it  can  be  demanded  in  advance 
(a  matter  on  which  we  give  no  opinion),  there  would  be  even 
a  stronger  reason  for  all  the  statutable  formalities  of  a 
by-law  being  required. 

We  think  the  defendants  are  entitled  to  judgment.  We 
hold  the  count  bad  as  not  shewing  a  by-law,  and  also  on  the 
ground  that  the  re-survey  of  the  whole  township,  and  the 
manner  of  levying  the  expense,  is  illegal.  We  also  hold 
the  plea  good. 

Judgment  for  defendants,  {a). 


(a.)  See  the  last  two  cases. 
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PoMEROY,  Appellant,  and  Wilson,  Respondent. 

Quarter  Sessions — Right  to  reserve  a  case — C.  S.  U.  C.  ch.  112. 

The  appellant  having  been  convicted  before  Justices  of  having  pretended  to 
be  a  Physican,  contrary  to  29  Vic.  ch.  34,  appealed  to  Quarter  Sessions, 
and^was  found  guilty.  Held,  that  the  Sessions  had  no  power  to  reserve 
a  case  for  the  opinion  of  this  court  under  Consol.  Stat.  U.  C.  ch.  112,  the 
appellant  not  being  a  person  "  convicted  of  treason,  felony  or  misde- 
meanor." 

Stmble,  that  if  the  29  Vic.  had  in  terms  declared  the  act  charged  unlawful 
it  would  have  been  an  indictable  misdemeanor. 

This  was  a  case  reserved  for  the  opinion  of  this  court,  by 
the  Quarter  Sessions  of  the  County  of  Hastings. 

The  appellant,  on  the  9th  July,  1866,  was  convicted  be- 
fore three  Justices  of  the  Peace  of  the  county,  of  having 
wilfully  and  falsely  pretended  to  be  a  physician  and  general 
practitioner,  contrary  to  the  provisions  of  29  Vic.  ch.  34  ; 
and  adjudged  to  pay  $25  with  $11  25  costs,  and  in  default 
of  payment  within  ten  days  to  be  imprisoned  until  both  sums 
should  be  paid. 

He  appealed  to  the  next  General  Quarter  Sessions  of  the 
Peace,  where  he  was  found  guilty  by  a  jury  ;  and  the  chair- 
man reserved  certain  questions  for  the  opinion  of  this  court. 

Jelletty  for  the  appellant,  referred  to  In  re  Stewart  and 
BlacJchurn,  25  U.  C.  R.  16. 
Holden,  contra. 

Hagarty,  J.,  delivered  the  judgment  of  the  court. 

By  ch.  112,  Consol.  Stat.  U.C.,  when  a  person  is  convicted 
of  treason,  felony  or  misdemeanor  before*  certain  courts, 
including  Quarter  Sessions,  the  court  may  reserve  any  ques- 
tions of  law  arising  on  the  trial  for  one  of  the  Superior 
courts. 

By  sec.  3  the  Superior  Court  may  reverse,  affirm  or  amend 
any  judgment  given  on  the  indictment  or  inquisition  on  the 
trial  whereof  the  question  arose. 

Ch.  114  Consol.  Stat.  U.  C.  provides  for  appeals  to  Quar- 
ter Sessions.    Sec.  1  declares  that  the  court  shall  hear  and 

(a).  See  the  last  and  the  next  cases. 


46       queen's  bench,  MICHAELMAS  term,  30  VIC,  1866. 

determine  the  matter  of  the  appeal,  and  make  such  order  there- 
in, with  or  without  costs,  as  to  the  court  seems  meet ;  and  in 
case  of  the  dismissal  of  the  appeal  or  affirmance  of  the  order, 
decision  or  conviction,  the  court  shall  order  the  order  or 
conviction  to  be  enforced.  Sec.  3  allows  a  jury  to  be  em- 
pannelled  to  try  the  matter  of  the  complaint,  and  the  court 
on  the  finding  may  give  judgment,  not  exceeding  the  amount 
that  might  have  been  imposed  by  any  law  giving  cognizance 
to  the  justices,  &c. 

29-30  Vic.  ch.  50  directs  the  Quarter  Sessions  to 
which  the  appeal  is  made  to  hear  the  complaint  on  which 
the  conviction  is  had  upon  the  merits,  notwithstanding  any 
defect  of  form  or  otherwise  in  the  conviction  ;  and  if  the 
person  charged  be  found  guilty,  the  conviction  shall  be  af- 
firmed, and  the  court  shall  amend  the  same,  if  necessary, 
and  any  conviction  so  affirmed  or  affirmed  and  amended  shall 
be  enforced  in  the  same  manner  as  convictions  affirmed  in 
appeal  are  now  enforced. 

If  this  case  be  unaffected  by  previous  decisions,  we  should 
be  strongly  of  opinion  that  there  was  no  right  to  reserve 
questions  of  law  for  the  consideration  of  the  Superior  Court 
by  the  Court  of  Quarter  Sessions  hearing  an  appeal  from  a 
Justice's  conviction.  We  do  not  think  the  appellant  in  this 
case  falls  within  the  description  of  "  a  person  convicted  of 
treason,  felony  or  misdemeanor"  before  a  court  of  Quarter 
Sessions,  nor  could  the  Superior  Court  "  reverse  affirm  or 
amend  any  judgment  given  on  the  indictment  or  inquisition 
on  the  trial."  The  whole  scope  of  the  act  and  the  schedule 
attached  seems  to  point  to  a  difi'erent  class  of  cases. 

We  do  not  understand  that  the  affirmance  of  a  Justice's 
conviction  at  Quarter  Sessions,  and  the  consequent  order, 
thereon  that  the  conviction  be  enforced,  brings  the  appellant 
within  the  statutable  description  of  a  person  "  convicted  of 
a  misdemeanor,"  nor  that  the  affirmance  of  an  appeal  will 
fall  within  the  3rd  section  of  ch.  112,  already  cited,  of  a 
"judgment  given  on  the  indictment  or  inquisition,  on  the 
trial  whereof  the  question  reserved  arose. 
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Sec.  4  directs  that  the  judgment  of  the  Superior  Court 
shall  be  certified  as  directed  to  the  clerk  of  the  peace  who 
shall  enter  the  same  on  the  original  record  in  proper  form.'' 
This  is  where  judgment  has  been  given.  Where  it  has  not 
been  given,  the  court  below  shall  be  directed  to  give  judg- 
ment. 

We  think  all  the  provisions  and  the  whole  language  of  the 
act  tend  to  shew  that  appeals  from  Justices'  convictions  do 
not  fall  within  chapter  112. 

Sec.  5  of  ch.  114  already  noticed,  declares  that  appeals 
shall  lie  to  Quarter  Sessions  from  all  convictions  for  offences 
against  municipal  by-laws.  In  the  absence  of  express  enact- 
ment it  is  not  easy  to  see  how  every  person  charged  or  con- 
victed of  breaking  some  trifling  market  regulation  can  be 
held  to  fall  within  the  description  of  "a  person  convicted  of 
treason,  felony  or  misdemeanor,''  if  the  conviction  against 
which  he  appeals  be  affirmed  at  Quarter  Sessions. 

For  these  reasons  we  think  there  was  no  power  to  reserve 
this  case. 

If  the  conviction  and  proceedings,  even  when  affirmed  by 
the  Quarter  Sessions,  are  defective  in  law,shewing  an  absence 
of  any  legal  offence,  there  is  a  remedy,  as  in  Kespeler, 
appellant  v.  Shaiu,  respondent  (16  U.  C.  R.  104.) 

The  act  of  last  session  gives  full  power  to  the  Quarter 
Sessions  to  hear  the  complaint  on  its  merits,  and  to  amend 
the  conviction  if  the  appellant  be  found  guilty.  An  adop- 
tion of  this  course  would  render  it  unnecessary  to  reserve  any 
question  as  to  the  conviction  being  good  or  bad  on  its  face. 

The  appellant  in  this  case  seems  to  have  been  rather 
hardly  dealt  with.  It  is  not  possible  to  read  the  evidence 
without  some  feeling  of  surprise  that  Justices  of  the  Peace 
have  convicted  him,  and  a  jury  afterwards  affirmed  their 
proceeding. 

We  are  not  prepared  to  hold  that  the  matter  of  the  appeal 
constitutes  what  the  law  calls  an  "  indictable  misdemeanor." 

If  the  medical  act  of  1864,  in  terms  declared  that  it  should 
not  be  lawful  for  any  person  to  do  what  the  appellant  is 
charged  with  doing,  then,  according  to  the  authorities,  it 
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seems  the  doing  of  it  would  be  indictable,  even  if  the  act 
prescribe  a  summary  remedy.  See  Russell  on  Crimes,  vol. 
1  p.  86,  et  sequ.  (Ed.  of  1865) ;  Bex  v.  0-regory  (5  B.  &  Ad. 
555.) 

Now  the  medical  act  has  no  such  prohibition  in  terms. 
Sec.  32  enacts  that  "any  person  who  shall  wilfully  and  falsely 
pretend  to  be,  or  take  or  use  any  name,"  &c.,  "  implying  that 
he  is  registered  under  this  act,  shall,  upon  prosecution  and 
conviction  in  any  court  of  competent  jurisdiction,  forfeit  and 
pay  a  penalty  not  exceeding  $100,  and  every  such  penalty 
shall  form  part  of  the  funds  of  the  Council,"  &c.  No  method 
is  pointed  out  for  prosecuting  this  claim. 

Sec.  34  seems  to  be  that  on  which  this  conviction  pro- 
ceeded— that  any  person  wilfully,  &c.,  pretending  to  be,  or 
take,  or  use,  the  name  or  title  of  a  physician,  doctor,  &c., 
or  any  name  or  title,  &c.,  implying  that  he  is  registered 
under  this  act,  shall,  upon  a  summary  conviction  before  any 
Justice  of  the  Peace,  &c.,  pay  a  sum  not  exceeding  $50,  and 
in  default  to  be  committed  to  gaol  till  the  same  be  paid,  (a) 


(a)  As  the  court  held  that  the  case  had  been  improperly  reserved,  no 
judgment  was  given  upon  the  questions  raised. 
See  The  Queen  v.  Clark,  L.  R.,  1  C.  C.  54. 
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Merrill  v.  Cousins. 

Letters  Patent — Inventioyi — Novelty. 

The  plaintiff  obtained  a  patent  for  a  platform  pump,  constructed  upon  the 
principle  and  for  the  purpose  of  raising  water  for  animals  to  drink  from 
wells  by  their  own  weight  and  act,  the  specification  claiming  such 
principle  as  his  invention.    He  sued  for  the  infringment  of  this  patent. 

It  appeared  that  an  inclined  platform  working  upon  a  fulcrum  led  up  to 
the  trough,  and  that  being  depressed  by  the  weight  of  the  animal  when 
near  the  trough,  it  forced  down  the  piston  rod  and  plunger,  with  which 
it  was  connected,  thus  driving  the  water  up  a  pipe  into  the  trough. 
There  was  nothing  new  either  in  the  different  parts  or  in  the  principle  on 
which  they  produced  their  effect,  but  the  novelty,  if  any,  was  in  the 
combination. 

Held,  that  the  patent,  not  being  for  such  combination,  but  for  the  prin- 
ciple, could  not  be  sustained. 

Semble,  that  the  utilizing  the  instinct  of  the  animal  to  seek  water  was  the 
only  novelty,  and  that  this  could  not  be  the  subject  of  a  patent. 

The  infringement  complained  of  was  a  pump  for  which  defendant  had 
obtained  a  patent,  and  it  was  objected  that  this  patent  was  an  answer  to 
the  action  until  set  aside  ;  but  semble,  clearly  not. 

The  declaration  stated  that  the  plaintiff  was  the  inventor 
of  a  platform  pump  constructed  upon  the  principle  of  raising 
water  "for  animals  to  drink  from  wells  by  their  own  weight 
and  act,"  and  obtained  letters  patent  for  such  invention 
for  this  Province  for  fourteen  years  ;  and  complained  that 
defendant  had  infringed  this  patent  right. 

Second  count,  that  the  plaintiff  was  the  inventor  of  a  cer- 
tain platform  pump,  "  constructed  upon  the  principle  and  for 
the  purpose  of  raising  water  for  animals  to  drink  from  wells 
by  their  own  weight  and  act,  and  with  a  certain  cylinder, 
piston,  and  valve,  and  with  a  certain  mode  of  attaching 
the  pipe  to  the  cylinder,"  and  obtained  letters  patent,  as  in 
the  first  count,  charging  infringement  by  tbe  defendant. 

Pleas,—!.  Not  guilty.  2.  To  the  first  count,  that  the 
plaintiff  was  not  the  first  and  true  inventor.  3.  To  the  first 
count,  that  the  invention  was  not  new.  4  and  5.  To  the 
second  count,  the  same  as  the  second  and  third  to  the 
first  count. 

The  trial  took  place  at  Simcoe,  in  October  last,  before 
Adam  Wilson,  J. 

The  plaintiff  put  in  evidence  letters  patent  dated  the  3rd 
of  December,  1858,  such  as  were  stated  in  his  declaration, 
and  gave  evidence  to  shew  that  he  was  the  first  inventor. 

7  VOL.  XXVI. 
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The  defendant  got  a  patent  in  1865  for  a  macHine  which 
was  substantially  founded  on  the  same  principle  and  the 
same  mode  of  using  it,  but  with  an  additional  lever,  which 
it  was  sworn  increased  the  power  and  regulated  the  action 
of  th«  machine  better  than  the  plaintiff' s  was  regulated  by 
his  modus  operandi. 

It  was  proved  on  the  defence  that  none  of  the  parts  of 
either  machine  were  new :  that  the  principle  of  forcing  up 
water  by  the  application  of  weight  or  power  was  commonly 
known  and  in  use  :  that  whether  the  power  was  mere  weight 
of  an  animal  which  was  driven  or  walked  on  to  a  platform, 
the  ends  of  which  rose  or  fell  according  a^s  weight  was 
placed  upon  or  weight  removed  from  one  end  of  it,  or  a 
more  direct  application  of  force,  the  principle  by  which  the 
water  was  raised  was  a  well  known  one ;  and  if  there  was 
any  novelty  in  the  plaintiff 's  machine,  it  was  only  a  novel 
X  combination  of  parts,  but  no  novelty  in  the  principle  as  the 
declaration  stated.  It  was  also  endeavoured  to  be  proved 
that  the  invention  was  not  new,  but  had  been  in  use  long 
before  the  plaintiff  got  his  patent. 

The  principal  question  submitted  to  the  jury  was  as  to 
the  novelty  of  the  invention,  and  the  plaintiff  being  the 
first  and  true  inventor ;  and  upon  this  the  jury  found  for 
the  plaintiff. 

M.  Q.  Cameron^  Q.  C,  obtained  a  rule  calling  on  the 
plaintiff  to  shew  cause  why  there  should  not  be  a  new 
trial,  the  verdict  being  contrary  to  law  and  evidence,  and 
for  misdirection,  in  telling  the  jury  that  the  plaintiff 's 
patent  would  not  be  void  although  the  alleged  invention 
had  been  used  in  the  United  States,  unless  the  same  or  some 
material  part  thereof  had  before  been  patented  or  described  in 
some  printed  publication,  without  coupling  with  such  direc- 
tion the  condition  that  it  was  satisfactorily  shewn  by  the 
plaintiff  that  at  the  time  he  applied  for  the  patent  he  believed 
himself  lobe  the  first  inventor  ;  and  in  not  telling  the  jury  that 
the  defendant  having  obtained  a  patent  for  an  invention,  he 
was,  until  such  patent  was  set  aside,  prot^ct^d  thereby  from 
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being  guilty  of  infringing  the  plaintiff 's  patent  bj  work- 
ing a  machine  under  his  own  patent  which  resembled  the 
plaintiff 's  invention  ;  and  in  not  telling  the  jury  that  the 
plaintiff  having  merely  combined  well  known  pieces  of  ma- 
chinery, he  could  not  thereby  preclude  other  persons  from 
using  the  same  things  in  a  combination  for  the  same  purpose 
and  improving  thereon ;  and  in  not  telling  the  jury  that 
if  the  plaintiff  had  not  patented  the  combination  simply, 
but  had  patented  a  platform  and  other  parts  of  a  pump 
well  known  and  long  in  use,  the  patent  would  be  too  large 
and  void. 

B.  B,  Read,  Q.  C,  ^n^Boyd,  shewed  cause,  citing  Godson 
on  Patents,  46-48,  237,  246-7  ;  Webster  s  Patent  Cases, 
508  ;  Lund  on  Patents,  31-33,  38,  56,  62  ;  Carpmael  on 
Patents,  17  ;  Coryton  on  Patents,  94  ;  Lewis  v.  Marling^ 
10  B.  &  C.  22  ;  Sir  Oliver  Butlers  Case,  2  Ventr.  344  ; 
Carpenter  v.  Smith,  9  M.  &  W.  300 ;  Sellers  v.  BicJcinson,  5 
Ex.  312,  320  ;  Neivton  v.  Grand  Junction  B.  W.  Co.,  5 
Ex.  331,  note  ;  Be  Bosne  v.  Fairrie,  5  Tyr.  293  ;  Oxley  v. 
ffolden,  8  C.  B.  N.  S.  666  ;  Spencer  v.  Jack,  11  L.  T.  Rep. 
N.  S.  242  ;  Consol.  Stat,  U.  C.  ch.  34,  sec.  25. 

M.  C.  Cameron,  Q.  C,  and  C.  Robinson,  Q.  C,  supported 
the  rule. 

Draper,  C.  J. — Upon  the  best  consideration  I  can  give, 
I  think  this  patent  cannot  be  sustained,  upon  the  grounds 
that  the  evidence  fails  to  establish  that  the  invention  has 
in  truth  that  novelty  that  I  understand  from  the  cases  is 
essential  to  its  validity ;  and  that,  though  there  may  be  a 
novelty  of  combination  in  this  platform  pump,  the  patent 
is  not  for  such  combination,  but  for  a  principle  which,  so 
far  as  I  comprehend  its  meaning,  is  not  new. 

To  raise  water  by  means  of  a  forcing  pump  is  certainly 
no  new  invention,  and  looking  only  at  the  model  which  was 
before  the  Court,  and  at  the  specification  or  description,  it 
is  only  a  forcing  pump  which  the  plaintiff's  patent  covers. 
The  piston  rod  is  attached'  to  a  solid  piston  or  plunger  made 
to  fit  the  cylinder  without  requiring  extreme  closeness,  and 
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into  the  lower  end  of  the  cylinder  is  fitted  a  pipe  up  which 
the  water  is  to  be  forced,  and  from  the  upper  end  of  which 
pipe  the  water  pours  into  a  reservoir,  out  of  which  cattle 
may  drink.  The  cylinder  is  placed  in  a  well.  When  it  is  full 
of  water  the  plunger  is  at  the  top,  and  being  pressed  down, 
the  water,  having  no  other  escape,  passes  into  and  up  the 
pipe.  The  cylinder  has  two  valves  opposite  each  other,  one 
to  admit  water  from  the  well,  which  closes  when  the  plunger 
descends,  the  other  at  the  pipe  which  opens  outwards,  and 
continues  open  as  long  as  water  is  being  forced  into  the 
pipe,  but  is  closed  by  the  pressure  of  the  water  in  the 
reservoir  and  pipe  when  the  plunger  is  down,  and  while  it  is 
raised  again,  and  the  water  flows  into  the  cylinder  through 
the  opposite  valve. 

There  is  nothing  new  in  this,  either  in  the  different  parts 
or  the  principle  on  which  they  produce  their  effect.  The 
upper  end  of  the  piston  rod  is  however  attached  to  a  plat- 
form, and  here  the  asserted  novelty  begins.  This  plat- 
form works  upon  a  fulcrum  placed  nearer  to  the  reservoir 
than  to  the  opposite  end  of  the  fulcrum.  At  this  end  cattle 
are"  intended  to  step  on  to  the  platform,  which  forms  an 
inclined  plane  from  the  reservoir.  When  an  animal  passes 
the  fulcrum,  that  end  of  the  platform  begins  to  descend,  and 
this  presses  down  the  piston  and  forces  the  water  up  the  pipe 
into  the  reservoir,  where  the  animal  can  drink  it,  and  in 
order  to  pump  up  more  the  animal  must  go  off"  the  platform, 
or  at  least  to  the  end  of  it  furthest  from  the  reservoir,  and 
then  cross  the  fulcrum  again. 

If  the  principle  is  treated  as  the  simple  application  of  weight 
to  make  the  piston  descend  into  the  cylinder,  and  so  work  the 
pump,  it  will  not,  I  presume,  be  contended  that  it  has  any 
novelty,  and  it  sounds  absurd  even  to  ask  whether  the  weight 
of  a  live  animal,  or  a  mere  dead  weight,  or  a  force  of  pressure 
equal  to  the  same  given  weight  thus  applied,  is  really  a  new 
principle  so  as  to  sustain  a  patent.  The  only  novelty  I  can 
detect  is,  the  utilizing  the  instinct  of  the  animal  which 
induces  it  to  seek  for  water  in  the  reservoir  in  which  it  had 
previously  found  it,  and  thus  to  obtain  the  weight  necessary 
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to  make  the  pump  act.  According  to  the  evidence,  the  use 
of  a  platform,  pressure  upon  which  will  raise  water,  is  not 
new,  and  no  other  of  the  parts  by  the  combination  of  which 
water  is  so  raised  are  new,  nor  is  the  combination  of  the 
parts  which  constitute  a  forcing  pump  new. 

The  only  words  by  which  the  patent  refers  to  this  acquisi- 
tion of  what  I  may  term  the  motive  power  are  *'  by  their 
own  weight  and  act,"  which  conclude  the  definition 
of  the  principle  patented,  namely,  "  raising  water  for 
animals  to  drink  from  wells,  by  their  own  weight  and  act." 
I  confess  my  inability  to  consider  this  as  a  new  machine  to 
raise  water,  and  the  method  of  working  the  platform  by  the 
living  and  thirsty  animal  does  not  appear  to  me  to  be,  nor 
indeed  is  it  claimed  as,  a  neio  combination  of  any  machinery 
or  processes  in  use  before.  A  patent  will  be  good  for  such 
a  combination,  but  then  it  must  not  be  a  patent  for  the  old 
parts  or  principles,  but  for  the  new  thing  produced  by  the 
combination,  for  combining  things  before  known  with  some- 
thing newly  invented,  so  as  to  produce  an  effect  not  before 
attained.  Manton  v.  Manton,  (Dav.  Patent  Cases,  346, 
cited  in  Grodson,  64.) 

In  Rill  V.  Thompson  (3  Mer.  629),  Lord  Uldon  says,  "  The 
specification  must  not  attempt  to  cover  more  than  that  which, 
being  both  matter  of  actual  discovery  and  of  useful  discovery, 
is  the  only  proper  subject  for  the  protection  of  a  patent.  * 
*  *  If  a  patentee  seeks  by  his  specification  any  more 
than  he  is  strictly  entitled  to,  his  patent  is  thereby  rendered 
ineffectual  even  to  the  extent  to  which  he  would  be  otherwise 
fairly  entitled."  And  in  regard  to  a  new  combination  of  or 
new  method  of  applying  materials,  the  Lord  Chancellor  adds. 

In  order  to  its  being  effectual,  the  specification  must  clearly 
express  that  it  is  in  respect  of  such  new  combination  or 
application,  and  of  that  only,  and  not  lay  claim  to  the  merit 
of  original  invention  in  the  use  of  the  materials.  If  there 
be  a  patent  both  for  a  machine  and  for  an  improvement  in 
the  use  of  it,  and  it  cannot  be  supported  for  the  machine, 
although  it  might  for  the  improvement  merely,  it  is  good  for 
nbthing  altogether." 


54     queen's  bench,  MICHAELMAS  term,  so  VIC,  1866. 


Now  the  wind  up  of  the  plaintiff's  specification  is,  "  What 
I  claim  as  my  invention  is  the  principle  of  raising  water  for 
animals  to  drink  from  wells  by  their  own  weight  and  act,  as 
shewn  in  the  platform  pump  ;  also  the  construction  of  the 
cylinder,  piston  and  valves,  and  the  mode  of  attaching  the 
pipe  to  the  cylinder,"  as  to  which  mode  I  have  not  been 
able  to  find  any  description  either  in  the  drawing  or  specifi- 
cation. 

Now  assume  this  machine  complete  and  ready  for  use, 
what  is  there  novel  about  it  in  principle  or  in  detail  ?  The 
various  parts  according  to  the  evidence  are  old.  They  are 
divisible  into  two,  the  forcing  pump  and  the  platform, 
the  former  undoubtedly  well  known,  the  latter  proved  to 
have  been  in  use  for  the  purpose  of  raising  water.  If 
neither  of  these  be  new,  it  will  not,  I  assume,  be  asserted 
that  any  new  principle  is  discovered  in  the  fact  that  if  on  a 
platform  resting  on  a  fulcrum,  as  described  by  the  specification, 
and  while  not  in  use  forming  an  inclined  plane,  a  sufficient 
weight  be  placed  on  the  upper  end,  it  will  descend,  and  thus 
a  power  will  be  gained  or  brought  into  existence  continuing ' 
to  operate  until  the  weight  is  removed.  If  so  far  there  is 
nothing  new,  then  the  remainder  is  no  more  than  this— the 
weight  is  that  of  a  living  animal  driven  on  or  stimulated 
to  go  on  to  the  platform  by  the  instinct  to  which  I  have 
referred. 

The  specification  does  not  explain  whether  the  animal  is 
is  to  be  driven  on  or  is  left  to  go  on  by  its  own  act  to  apply 
its  own  weight.  I  presume  it  is  not  meant  that  to  bring 
the  principle  into  operation  the  animal  should  be  driven  on  ; 
if  so,  I  do  not  see  the  novelty  of  the  'principle,  which  then 
must  depend  upon  the  difference  of  putting  on  the  live  weight 
of  an  animal  which  may  drink,  if  thirsty,  or  a  mere  dead 
weight  ;  and  if  the  animal  is  left  to  itself,  the  principle  is  the 
utilizing  the  instinct  of  a  thirsty  animal  to  set  the  platform 
pump  into  operation.  If  this  be  so,  the  patent  covers  much 
more ;  and  according  to  Lord  Eldon's  judgment  above 
referred  to,  is  void,  and  the  last  objection  taken  in  the  rule 
is  sustained. 
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It  may  be  as  well  to  observe,  as  to  the  second  objection 
taken  in  the  rule,  that  as  at  present  advised  I  attach  no 
weight  to  it ;  and  as  to  the  first,  so  far  as  it  was  referred  to 
at  the  trial,  I  agree  with  the  learned  judge's  ruling. 

In  my  opinion  the  rule  must  be  made  absolute  without 
costs. 

I  refer  to  Emery  v.  Iredale  (11  C.  P.  106)  where  most  of 
the  cases  are  collected. 

Hagarty,  J. — InNezuton  v.  G-randJunction  R.  W.  Co.  (5 
Ex.  331,  note)  it  was  held  to  be  a  correct  direction  to  the  jury 
that  if  a  patent  was  granted  for  a  new  combination  of  several 
things  known  before,  this  did  not  prevent  any  one  from  using 
what  was  old,  and  that  it  was  for  the  jury  to  say  whether  the 
part  here  used  by  defendant  was  substantially  the  same  thing 
as  the  plaintiff's  invention. 

In  giving  judgment,  the  Chief  Baron  says,  "  It  was  argued, 
that  the  same  criterion  is  to  be  applied  to  the  question  of 
infringment  as  to  that  of  novelty.  But  that  is  not  so.  In 
order  to  ascertain  the  novelty,  you  take  the  entire  invention, 
and  if,  in  all  its  parts  combined  together,  it  answers  the  pur- 
pose by  the  introduction  of  any  new  matter,  by  any  new 
combmation,  or  by  a  new  application,  it  is  a  novelty  entitled 
to  a  patent.  But  in  considering  the  question  of  infringement 
all  that  is  to  be  looked  at  at  is,  whether  the  defendant  has 
pirated  a  part  of  that  to  which  the  patent  applies  ;  and  if  he 
has  used  that  part  for  the  purposes  for  which  the  patentee 
adapted  his  invention,  and  for  which  he  has  taken  out  his 
patent,  and  the  jury  are  of  opinion  that  the  difference  is 
merely  colourable,  it  is  an  infringment." 

In  Lister  Y, Leather^  (8E.  &B.  1023)  Lord  Campbell  reviews 
the  cases,  and  adds,  "  They  establish  that  a  valid  patent,  for 
an  entire  combination  for  a  process,  gives  protection  to  each 
part  thereof  that  is  new  and  material  for  that  process,  with- 
out any  express  claim  of  particular  parts,  and  notwithstand-* 
ing  that  parts  of  the  combination  are  old." 

In  the  same  case  in  Error,  Williams,  J.,  giving  the  judg- 
ment of  the  court,  says,  "  It  may  be  that  a  combination  is 
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not  distinctly  and  expressly  claimed  in  either  of  these  patents. 
But  neither  a  claim  nor  a  disclaimer  is  essential  to  a  specifica- 
tion. That  which  appears  to  be  the  invention,  or  a  part  of  it, 
will  be  protected  though  there  be  no  claim  ;  and  those  matters 
which  manifestly  form  no  part  of  the  invention  need  not  be 
disclaimed." 

Our  Court  of  Common  Pleas,  in  Emery  v.  Iredale,  (11  C. 
P.  106),  had  occasion  to  consider  the  questions  arising  in 
the  two  last  cited  cases  ;  and  it  was  held  that  a  defence  of  a 
specification  being  too  large,  or  that  the  patent  is  not 
taking  out  for  a  combination  merely,  must  be  raised  by  spe- 
cial plea,  on  the  authority  of  Bateman  v.  Qray  (8  Ex. 
909).  .  ' 

Tetley  v.  Easton  (2  E.  &  B.  965),  strongly  shows  the  ne- 
cessity for  a  specification  not  claiming  too  much  :  that  a 
claim  for  what  was  clearly  old,  equally  with  what  was  new 
and  useful,  must  on  a  proper  plea  be  fatal  to  a  plaintiff. 

I  agree  in  holding  that  the  plaintiff  must  fail,  on  the  ground 
that  his  alleged  invention  was  not  new.  I  am  further  of 
opinion  that  the  placing  a  platform  on  which  a  thirsty  animal 
will  probably  walk  to  a  well,  and  thereby  provide  the 
weight  in  the  right  place  to  force  the  water  up,  is  not  a  pro- 
per subject  for  a  patent. 

Morrison,  J.,  concurred. 

Rule  absolute,  without  costs,  (a). 


(a)Read,  Q.C.,  asked  leave  to  appeal,  but  the  Court  refused  the  application. 
See  Jordan  v.  Moore,  L.  R.,  1  C.  P.  624. 
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Smith  v.  Armstrong. 

Slander — Privileged  Communication. 

Defendant,  a  Government  detective,  knowing  that  one  M.  was  in  partnership 
with  the  plaintiff,  informed  him  that  the  plaintiff  was  connected  with  a 
gang  of  burglars  which  defendant  had  been  the  means  of  breaking  up, 
and  put  him  upon  his  guard.  Held,  that  the  communication  was 
privileged,  and,  there  being  no  evidence  of  malice,  that  the  plaintiff 
was  properly  non-suited. 

Slander,  for  saying  of  the  Plaintiff  "  Smith  has  been 
engaged  with  a  gang  of  burglars  which  I  have  been  the  means 
of  breaking  up.    He  was  engaged  by  them  as  a  spotter." 

In  a  second  count  of  the  declaration  it  was  stated,  by  way 
of  inducement,  that  the  plaintiff  sold  lightning  rods  in  partner- 
ship with  one  Jno.  McD.,  and  the  following  words  were 
charged  as  being  spoken  by  defendant  to  Jno.  McD.,  "  You 
must  look  out  for  Smith.  He  is  a  bad  man.  You  had 
better  look  out  for  him.  Smith  has  been  engaged  with  the 
gang  of  burglars  which,"  &c.,  as  in  the  first  count. 

Plea,  to  each  count,  not  guilty.  Issue. 

The  case  was  tried  in  October  last,  at  Guelph,  before 
Adam  Wilson,  J. 

John  McDougall  w^as  the  only  witness.  He  said  the 
plaintiff  was  engaged  by  him  in  selling  galvanized  line  wire, 
and  then  was  a  partner  with  him  in  putting  up  lightning- 
rods,  and  was  about  the  country  continually  in  his  business  : 
that  the  witness  was  travelling  in  the  railway  c^-rs,  and 
defendant  spoke  to  him  about  the  plaintiff,  prefacing  his  state- 
ment by  saying  that  the  plaintiff  was  engaged  with  the  wit- 
ness in  the  lightning-rod  business.  The  defendant  then  used 
the  words  charged  in  the  second  count.  The  witness  asked 
the  meaning  of  the  the  word  "spotter,"  and  defendant  said 
it  was  for  marking  out  places  to  rob.  The  defendant  told  the 
witness  not  to  tell  anybody,  but  as  plaintiff  was  his  partner 
he  told  him  what  defendant  had  said,  adding  that  the  plain- 
tiff must  either  enter  an  action  against  defendant,  or  get  defen- 
dant to  retract,  or  close  up  their  partnership  business.  On 
cross-examination,  the  witness  said  he  did  not  know — did  not 
think  he  had  promised  to  say  nothing  about  it ;  that  defendant 
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gave  it  to  him  in  confidence;  that  it  was  a  friendly  conversa- 
tion ;  he  knew  defendant  before  this  ;  it  struck  him  it  was  for  his 
own  good,  to  guard  him  against  the  plaintiff,  that  defendant 
told  him,  from  his  position  as  a  Government  detective.  He 
(witness)  took  it  for  granted  the  defendant  was  telling  the 
fact ;  but,  as  he  said  on  re-examination,  on  consideration  he 
thought  the  plaintiff  could  not  be  guilty,  yet  he  had  defen- 
dant's word  for  it,  and  it  might  have  been  true,  and  so 
he  told  plaintiff  he  must  bring  the  action,  and  if  he  had  not 
brought  it  he  would  have  had  to  leave  the  witness's  employ- 
•  ment,  though  at  the  same  time  the  witness  would  not  have 
believed  it. 

The  defendant's  counsel  urged  that  this  was  a  confidential 
communication,  and  malice  must  therefore  be  proved. 

The  learned  Judge  thought  such  a  communication  made 
to  a  partner  was  made  to  a  proper  person,  and  being  made 
by  a  person  who  was  a  detective  was  not  made  officiously  ; 
and  being  made  in  confidence,  and  for  the  partner's  benefit, 
was  in  a  proper  manner  and  for  a  proper  purpose,  and  was 
a  privileged  communication  ;  and  he  non-suited  the  plaintiff. 

Freeman^  Q.  C,  obtained  a  rule  calling  on  the  defendant 
to  show  cause  why  the  non-suit  should  not  be  set  aside. 

Alexmder  Miller  shewed  cause,  citing  Cooke  v.  Wildes,  5 
E.  &  B.  340  ;  Shaver  v.  Linton,  22  U.  C.  R.  177 ;  McBougall 
V.  Campbell,  1  Camp.  267,  269,  note  ;  Fairman  v.  Ives,  5 
B.  &  Al.  642  ;  Richards  v.  Boulton,  4  0.  S.  95  ;  Add.  T. 
681  ;  Harrison  v.  Bush,  5  E.  &  B.  849  ;  Mclntee  v. 
McCullough,  2  E.  &  A.  Rep.  390. 

Freeman,  Q.  C,  contra,  cited  Mclntyre  v.  McBean,  13 
U.  C.  R.  534 ;  aetting  v.  Foss,  3  C.  &  P.  160. 

Draper,  C.  J.,  delivered  the  judgment  of  the  Court. 

We  should  probably  have  felt  no  difficulty  in  disposing  of 
this  case  but  for  some  of  the  remarks  in  the  judgment  of  the 
Court  i^  McCullough  v.  Mclntee  (13  C.  P.  444)  where  it  is 
said  "  The  imputation  of  a  fact,  of  which  there  is  not  the 
slightest  kind  of  evidence  given,  rests  upon  the  mere  word  or 
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belief  of  jthe  defendant  himself,  and  is  entirely  different  from 
those  cases  where  the  defendant  is  commenting  upon  an 
unquestioned  act  or  writing  of  the  plaintiff,  which  is  admit- 
ted or  is  in  evidence  before  the  jury ;  for  in  such  a  case 
the  whole  facts  are  before  the  Judge,  and  he  can  form  an 
opinion  by  an  examination  of  and  judgment  upon  the  com- 
plete case;  but  the  Judge  here  could  not  say  upon  this  trial 
the  statement  was  privileged,  because  the  occasion  was ;  for, 
firstly,  there  was  no  evidence  of  any  such  offence  having 
'been  committed  by  any  one  at  the  time  referred  to  by  the 
defendant."  &c. 

If  this  be  literally  followed,  it  may  be  said,  that  here  the 
imputation  that  the  plaintiff  was  engaged  as  a  "  spotter  "  by 
a  gang  of  burglars  which  the  defendant  had  been  the  means  of 
breaking  up,  rested  upon  the  mere  word  of  the  defendant 
himself,  and  that  it  was  not  further  sustained  by  the  slight- 
est kind  of  evidence,  and  hence,  though  the  learned  Judge 
could  rule  that  the  occasion  was  privileged,  he  could  not  say 
the  imputation  was  so,  as  there  was  no  evidence  of  any  such 
offence  having  been  committed  by  the  plaintiff  or  any  one. 
This  case,  however,  has  been  reversed  by  the  Court  of 
Appeal,  (2  E.  &  A.  390). 

We  think,  however,  upon  the  authority  of  other  cases  this 
nonsuit  was  proper.  In  Campbell  v.  Spottiswoode  (9  Jur. 
N.  S.  1077)  Crompton,  J.  is  reported  to  say,  "By  privilege, 
I  understand  that  immunity  attaching  to  a  particular  class 
of  persons,  or  to  an  individual,  who,  being  placed  in  some 
particular  position,  or  being  charged  with  the  performance 
of  particular  duties,  derive  therefrom  rights  which  are  not 
shared  by  the  community  at  large.  And  Blackburn,  J.,  in  the 
same  report,  says,  "  The  word  *  privilege'  signifies  that  species 
of  immunity  attaching  to  a  person  who,  by  reason  of  the  cir- 
cumstances of  his  position,  is  justified  in  uttering  or  writing 
of  another  matters  which,  if  uttered  or  written  by  a  third 
party,  would  be  libellous  or  slanderous,  as  the  case  may  be." 
This  case  is  also  reported  in  3  B.  &  S.  769,  where  the  dicta 
of  these  learned  Judges  are  more  concise  and  not  so  sug- 
gestive. 
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We  also  refer  to  Qowles  v.  Potts  (11  Jur.  N.  S.  949)  which 
quotes  the  language  of  Parke,  B.,  in  Toogood  v.  Spyring  (1  C. 
M.  &  R.  181),  "  The  law  considers  such  publication  as  mali- 
cious, unless  it  is  fairly  made  by  a  person  in  the  discharge 
of  some  public  or  private  duty,  whether  legal  or  moral,  or 
in  the  conduct  of  his  own  affairs,  in  matters  where  his  inter- 
est is  concerned.  In  such  cases,  the  occasion  prevents  the 
inference  of  malice,  which  the  law  draws  from  the  unauthor- 
ized communication,  and  affords  a  qualified  defence,  depend- 
ing upon  the  absence  of  actual  malice,  li  fairly  warranted 
by  any  reasonable  occasion  or  exigency,  and  honestly  made, 
such  communications  are  protected  for  the  common  conve- 
nience and  welfare  of  society  ;  and  the  law  has  not  restricted 
the  right  to  make  them  within  any  narrow  limits."  Black- 
burn, J.,  proceeds  to  say  this  exposition  of  the  law  has  been 
approved  of,  "  the  difficulty  felt  being  in  the  application  of 
the  rule  to  the  particular  case ;  and  in  the  more  recent  decisions, 
such  as  Whiteley  v.  Adams  (10  Jur.  N.  S.  470)  the  tendency 
has  been  to  extend  the  limits  of  the  moral  duty  or  reasonable 
exigency  which  authorizes  the  publication  of  defamatory 
matter." 

In  the  case  before  us  there  was  no  intemperance  of  lan- 
guage or  unnecessary  violence  of  expression,  which  would 
furnish  evidence  of  malice  to  be  left  to  a  Jury,  and  no  other 
evidence  of  malice  was  given  to  sustain  the  action,  except  the 
words  spoken  on  that  occasion.  •  If  therefore  the  inference 
of  malice,  which  such  a  charge  or  accusation  would  in  ordi- 
nary cases  have  furnished,  is  repelled  by  the  occasion  on 
which  it  was  made,  there  was  nothing  to  go  to  the  Jury. 

Now  the  defendant,  being  a  detective  officer  employed  for 
the  purposes  of  public  justice,  becomes  aware  of  certain  crim- 
inal conduct  of  the  plaintiff ;  he  meets  with  the  witness 
McDougall,  who  is,  as  the  defendant  knows,  in  partnership 
in  some  business  with  the  plaintiff,  and  he  puts  him  on  his 
guard,  telling  him  what  he  had  become  aware  of.  The  com- 
munication is  made  to  no  one  else ;  it  is  doubtful  if  it  was 
not  confidentially  made ;  it  certainly  was  for  McDougall's 
benefit,  and  related  to  a  matter  in  which  he  had  a  deep 
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interest.    We  think  it  is  not  too  much  to  say  there  was  a 
moral  though  not  a  legal  duty  in  the  defendant  to  make  the 
communication,  and  that  in  holding  it  to  be  privileged  we 
do  not  go  beyond  the  case  of  Whiteley  v.  Adams. 
"We  think  this  rule  should  be  discharged. 

Rule  discharged. 


Mytton  v.  Duck,  et  al. 

Highway — Shutiing  vp — Soil  in  whom  vested — C.  S.  U.  C.  ch.  54,  sec.  336. 

A  highway,  of  which  the  origin  was  not  clear,  had  been  travelled  for  forty 
years  across  the  plaintiff's  lot,  the  patent  for  which  was  issued  in  1836. 
The  municipality  in  1866  passed  a  by-law  shutting  up  this  road,  but  no 
conveyance  was  ever  made  to  the  plaintiff.  They  afterwards  threw 
down  a  fence  with  which  he  had  enclosed  the  old  road,  and  took  away 
gravel  from  it.    The  plaintiff  having  brought  trespass — 

Held^  that  he  could  not  recover,  for  the  user  for  thirty  years  after  the 
patent  would  be  conclusive  evidence  ofa  dedication  as  against  the  owner, 
and  such  dedication  was  equivalent  to  a  laying  out  by  him,  so  that  the 
road,  under  C.  S.  U.  C,  ch.  54,  sec.  336,  was  vested  in  the  municipality. 

Trespass,  for  breaking  and  entering  the  south  half  of  lot 
7,  in  the  12th  concession  of  Howard,  breaking  down  fences, 
destroying  crops,  and  removing  sand  and  gravel. 

The  defendant  Duck  pleaded — 1.  Not  guilty ;  2.  Land 
not  the  plaintiff's.  The  other  defendants  pleaded  not  guilty 
by  statute — being  path-masters. 

The  trial  took  place  at  Chatham,  in  October  1866,  before 
Hagarty,  J. 

The  plaintiff  derived  title  to  the  land  under  a  patent  to 
Israel  Smith,  dated  22nd  April,  1836.  His  title  thereto  was 
admitted.  In  none  of  the  deeds  under  which  he  obtained 
his  title  was  there  any  reserv-ation  of  a  road ;  but  it  was  ad- 
mitted there  had  been  a  road  travelled  by  the  public  for  forty 
years  previous  to  its  being  closed  by  by-law. 

On  the  10th  November,  1855,  the  municipal  council  of 
the  township  of  Howard  passed  a  by-law,  reciting  a  petition 
to  them  to  open  a  road  from  Ridgetown  to  the  rear  of  the 
Talbot  street  lots,  on  the  side  line  between  lots  numbers  9  and 


62       queen's  bench,  MICHAELMAS  term,  30  VIC,  1866 


10,  in  the  10th,  11th  and  12th  concessions  of  Howard  ;  that 
the  same  had  been  surveyed  and  reported  ;  that  it  was  neces- 
sary the  road  as  travelled  through  the  10th  concession  in 
going  from  Ridgetown  to  Morpeth,  remain  unaltered  through 
the  11th  and  12th  concessions ;  and  it  enacted,  that 
the  established  road  should  be  the  same  as  then  travelled  from 
Ridgetown  to  the  front  of  lot  number  nine  in  the  11th 
concession,  and  from  thence  should  be  on  the  line  between 
lots  numbers  nine  and  ten  through  the  11th  and  12th  con- 
cessions, to  the  concession  line  in  rear  of  the  12th  concession, 
so  soon  as  the  petitioners  open  the  road  and  make  it  as  good 
as  possible  for  travellers,  at  their  own  expense,  and  that  as 
soon  as  this  was  done  it  should  be  received  and  acknowledged 
by  the  municipality  as  a  public  highway,  and  that  the  old  road 
as  at  present  travelled  from  the  front  of  the  11th  concession  on 
lot  number  nine  to  the  rear  of  the  Talbot  street  lots  should 
be  shut  up  and  cease  to  be  a  highway  to  all  intents 
and  purposes  whatever,  and  should  become  the  private 
property  of  the  parties  owning  the  lands  adjoining  or 
through  whose  land  it  ran. 

The  municipal  council  passed  another  by-law  on  the  24th 
March,  1866,  shutting  up  this  old  road,  and  professing  to 
vest  in  the  parties  owning  certain  lots  which  such  road  led 
through  (but  not  including  the  plaintiff's  lot)  the  portion  of 
the  land  or  road  which  ran  through  their  lands. 

The  old  road,  thus  referred  to,  had  been  in  use  forty  years, 
and  ran  through  the  plaintiff's  land,  and  the  trespass' com- 
plained of  was  the  throwing  down  a  fence  which  the  plain- 
tiff had  erected  across  this  road,  and  the  digging  and  taking 
away  large  quantities  of  gravel  during  the  summer  of  1866. 
There  was  abundant  evidence  of  this  trespass,  and  that  the 
gravel  was  taken  from  a  part  of  the  old  road  upon  the  south 
half  of  lot  seven  in  the  12th  concession  of  Howard.  Defen- 
dant Duck  was  a  councillor  and  inspector  of  roads  in  that 
ward,  the  other  three  defendants  were  pathmasters,  and 
it  was  admitted  that  the  acts  complained  of  were  done  by 
them  as  such  officers. 
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The  learned  Judge  expressed  a  clear  opinion  that  upon 
this  evidence  the  old  road  at  the  locus  in  quo  was  not  vested 
in  the  plaintifif,  and  nonsuited  him  accordingly. 

'Neither  party  desired  to  raise  any  objection  as  to  the  suf- 
ficiency of  the  pleadings. 

Bohert  A,  Earrison  obtained  a  rule  calling  upon  the 
defendants  to  shew  cause  why  the  nonsuit  should  not  be 
set  aside- 

RoUnson,  Q.  C.  shewed  cause,  citing  Consol.  Stat.  U.  C. 
Ch.  54,  Sees.  B13,  314,  336  ;  Corporation  of  Sarnia  v. 
Great  Western  E.  W,  Co.,  21  U.  C.  R.  59  ;  Begijia  v. 
FIunJcett,21  U.  C.  R.  536  ;  Ash  v.  Somers,  21  U.  C.  R. 
191  ;  Winter  v.  Keown,  22  U.  C.  R.  341  ;  Borroiuman  v. 
Mitchell,  2  U.  C.  R.  155. 

Bohert  A.  Earrison,  contra,  cited  Belford  v.  Eaynes,  7 
U.  C.  R.  464  ;  3Iarquis  of  Stafford  v.  Coyney,  7  B.  &  C. 
257 ;  Dawes  v.  EaivJcins,  4  L.  T.  Rep.  N.  S.  288  ;  Cox  v. 
aiue,  5  C.  B.  533. 

Draper,  C.  J.,  delivered  the  judgment  of  the  Court.  ^ 
According  to  the  evidence,  the  old  road  must  have  been  in 
actual  use  some  years  before  the  grant  of  the  land  under 
which  the  plaintiff  derives  title,and  that  grant  is  dated  in  1836. 
There  has  been,  therefore,  a  user  commencing  as  against 
private  owners  thirty  years  ago.    There  is  no  clear  proof  of 
the  authority  under  which  it  was  opened  ;  one  witness  said  it 
was  cut  out  by  a  Government  grant,  or  as  a  county  (mean- 
ing probably  district)  job.    It  was  sworn  that  public  money 
had  been  expended  upon  it  during  most  of  the  time  until  the 
last  three  or  four  years,  and  it  was  asserted  in  argument  and 
not  denied  that  statute  labour  was  done  upon  it,  though  I 
do  not  find  this  statement  in  the  notes  of  the  evidence. 

No  conveyance  seems  to  have  been  made  since  the  passing 
of  the  two  by-laws  to  the  plaintiff,  though  there  seems  to 
have  been  a  resolution  dated  23rd  June,  1866,  (not  among 
the  exhibits,  any  more  than  the  by-law  of  March,  1866),  that 
the  plaintiff  should  be  notified  as  to  purchasing  the  old  road. 
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Then  does  the  road  upon  this  state  of  facts  come  within 
the  definition  in  Section  313,  of  the  Consol.  Stat.  U.  C,  ch. 
54,  as  a  road  "  whereon  the  public  money  has  been  expended 
for  opening  the  same,  or  whereon  statute  labour  hath  been 
usually  performed,"  so  as  to  vest  the  title  to  the  soil  thereof 
in  the  Crown.  For  by  section  314,  unless  otherwise  pro- 
vided for,  the  soil  and  freehold  of  every  highway  or  road 
altered,  amended  or  laid  out,  according  to  law,"  is  in  the 
the  Crown ;  and  section  336  declares  that  every  public  road, 
&c.,  in  a  city,  township,  &c.,  shall  be  vested  in  the  munici- 
pality, subject  to  any  rights  in  the  soil  which  the  individuals 
who  laid  out  such  road  reserved,  except  any  concession  in  a 
township,  &c.,  taken  and  held  possession  of  by  an  indivi- 
dual, in  lieu  of  a  road  laid  out  by  him  without  compensation 
therefor. 

The  words  ''altered"  and  "amended"  in  section  314, 
refer,  we  apprehend,  to  alterations  and  amendments  made  in 
the  line  or  course  of  any  existing  road,  under  the  authority  of 
law,  whereby  some  land  is  substituted  for  a  part  of  an  exist- 
ing highway.  The  term  "  laid  out  "  applies,  we  presume,  to 
new  lines  of  road  considered  necessary  for  public  conven- 
ience, surveyed  and  adopted  as  our  statutes  authorized.  The 
soil  of  allowances  for  roads  reserved  on  original  surveys 
of  public  lands,  is  never  in  practice  granted  by  the  Crown. 

Sections  314  and  336  must,  if  possible-,  be  construed  so  as 
not  to  conflict.  We  think  they  may  be  so  construed,  by 
limiting  the  operation  of  the  latter,  as  suggested  by  Burns, 
J.,  in  The  Corporation  of  Sarnia  v.  The  Great  Western 
Bailway  Company  (21 U.  0.  R.  64)  to  "cases  where  indivi- 
duals have  laid  out  streets  or  roads  for  the  public,"  and  they 
have  by  user  or  otherwise  been  adopted  or  confirmed  as 
highways.  If  this  road  can  be  so  considered,  it  will  come 
within  the  provisions  of  section  336. 

According  to  the  evidence,  the  title  was  in  the  crown  when 
the  highway  first  came  into  use,  and  it  may  be  inferred  that 
at  that  time  it  was  necessary  for  public  convenience,  and 
that  the  reserved  allowances  for  roads  could  not  in  the  then 
state  of  things  be  opened  and  used.    No  dedication  can  be 
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presumed  on  the  facts  as  against  the  Crown  from  the  mere 
fact' of  such  user,  and  we  assume  that  the  lot  as  originally 
surveyed  was  granted  without  reservation  of  this  road  by 
the  Crown.  But  as  against  the  grantee  and  those  claiming 
under  him  the  public  user  without  objection  or  interference 
on  their  part  would  furnish  conclusive  evidence  of  dedication, 
and  then  this  road  would,  under  the  336th  section,  bo  vested 
in  the  municipality,  'not  perhaps  in  the  strict  letter  but  with- 
in the  spirit  of  the  language  used,  the  dedication  by  per- 
missive user  being  equivalent  to  a  laying  out  of  the  road. 
The  facts  were  not  .controverted.  The  user  for  perhaps  forty 
years  before  the  bringing  of  the  action,  in  our  opinion 
established  conclusively  a  dedication,' and  the  by-laws  clearly 
did  not  pass  the  soil  and  freehold,  though  they  renounced 
and  extinguished  the  character  of  highway  over  the  locus 
in  quo.  It  may  be  that  a  difficulty  has  arisen  as  to  the 
terms  upon  which  the  municipality  will  convey  to  the  plain- 
tiff, and  hence  this  effort  to  establish  his  title  independently 
of  them,  the  road  apparently  being  no  longer  in  use. 
We  think  the  rule  should  be  discharged. 

Rule  discharged. 


Carrick  v.  Johnston. 

Highway — Right  to  deviate  from. 

Trespass  quare  clausumf regit.  Plea,  that  at  the  time  when,  &c.,  there  was 
a  highway  adjoining  the  plaintiff's  said  land,  which  said  highway  was  in 
certain  places  impassable  and  out  of  repair,  wherefore  defendant,  for  the 
purpose  of  using  such  highway,  necessarily  deviated  a  little  therefrom 
on  to  the  plaintiff's  said  land,  going  no  further  from  said  highway  than 
was  necessary,  and  returning  thereto  as  soon  as  practicable,  and  doing  no 
unnecessary  damage  in  that  behalf — which  are  the  alleged  trespasses. 

Held,  on  demurrer,  a  good  plea. 

Trespass,  for  breaking  and  entering  the  plaintiff's  land, 
the  north  east  and  south  east  parts  of  lot  21,  on  the  Lake 
Shore,  in  the  toAvnship  of  Ashfield,  cutting  down  trees  and 
underwood,  and  digging  up  the  soil. 

Plea,  that  at  the  time  of  the  alleged  trespass  there  was, 
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and  of  right  ought  to  have  been,  a  common  and  public  high- 
way adjoining  the  said  land  of  the  plaintiff  in  the  declara- 
tion mentioned,  for  all  persons  to  go  and  return  on  foot,  and 
with  horses,  cattle  and  carriages,  at  all  times  of  the  year, 
at  their  free  will  and  pleasure,  which  said  highway  was  in 
certain  places  impassable  and  out  of  repair  ;  wherefore  the 
defendant,  for  the  purpose  of  using  and  passing  along  the 
said  highway,  necessarily  deviated  a  little  therefrom  on  to 
the  said  land  of  the  plaintiff  adjoining,  going  no  further  from 
the  said  highway  than  was  necessary,  and  returning  thereto 
as  soon  as  practicable,  and  doing  no  unnecessary  damage  in 
that  behalf — which  are  the  alleged  trespasses. 
Demurrer,  on  the  grounds, 

1.  That  said  plea  admits  the  plaintiff 's  cause  of  action 
without  sufficiently  avoiding  the  same. 

2.  That  the  mere  fact  of  a  highway  being  out  of  repair, 
without  shewing  that  it  was  so  from  accident,  casualty  or 
emergency,  does  not  give  one  of  the  public  the  right  to 
trespass  on  lands  of  adjacent  proprietors. 

3.  That  when  a  road  is  permanently  out  of  repair,  there 
is  no  right  continually  to  trespass  on  lands  of  an  adjacent 
proprietor  against  his  will. 

4.  That^while  the  declaration  charges  several  trespasses, 
the  plea  in  effect  answers  only  in  part. 

Robert  A,  Harrison,  for  the  demurrer,  cited  Orser  v. 
McMichael,  Tay.  Eep.  385 ;  Borrowman  v.  Mitchell,  2  U. 
C.  R.  156 ;  Taylor  v.  Whitehead,  Doug.  749 ;  Froctor  v. 
Hodgson,  10  Ex.  824  ;  Bennett  v.  Beeve,  Willes  232  ;  Bul- 
lard  V.  Harrison,  4  M.  &  S.  387 ;  Dodd  v.  Burchell,  1  H. 
&  C.  122,  per  Wilde  B.;  2Wms.  Saund.  323,  note  6,  Add.  • 
T.,  2nd  ed.,  249. 

C.  Bohinson.  Q.  C,  contra,  cited  Chitty  on  Pleading,  7th 
ed.,  Vol.  III.,  p.  385 ;  Bullen  and  Leahe,  Free,  2nd  ed., 
685,  note  a  ;  Gale  on  Easements,  3rd  ed.,  443 ;  Add.  T., 
2nd  ed.,  260  ;  Woolrych  on  Ways,  2nd  ed.,  78  ;  Angell  on 
Highways,  sees.  5-7,  353-5;  Burn's  Justice,  29th  ed.,yol. 
III.,  p.  509;  Bl  Com.,  Vol.  IL,  p.  36;  Kent's  Com.,  11th 
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ed.,  Vol.  III.,  p.  424 ;  Ahsor  v.  French,  2  Shower  28 ; 
Campbell  v.  Baee,  7  Cush.  408,  414 ;  Williams  v.  Safford, 
7  Barb.  309. 

Hagarty,  J.,  delivered  the  judgment  of  the  Court. 

The  last  objection  may  be  disposed  of,  we  think,  by  no- 
ticing that  only  one  breaking  and  entering  at  one  time  is 
charged  in  the  declaration,  and  no  question  of  excess,  or  of 
anything  stated  in  aggravation,  necessarily  arises. 

As  to  the  third  objection,  it  may  be  replied  that  the  plea 
claims  no  right  continually  to  deviate  or  trespass.  It  only 
points  to  the  time  when,  &c.,  charged  by  plaintiif. 

The  second  objection  raises  the  broad  question. 

Lord  Mansfield  says  in  Taylor  v.  Whitehead,  (Doug.  749), 

Highways  are  for  the  public  service,  and  if  the  usual  tract 
is  impassable,  it  is  for  the  general  good  that  people  should 
be  entitled  to  pass  in  another  line." 

The  usual  question  that  arose  in  most  of  the  cases  was 
whether,  in  the  case  of  private  ways  which  had  become 
"  founderous,"  or  impassable,  there  could  be  a  deviation 
through  the  adjoining  land,  and  in  the  case  just  cited  the 
distinction  is  pointed  out,  but  no  one  seems  to  have  ques- 
tioned the  right  to  deviate  in  the  case  of  a  founderous  high- 
way. 

In  Woolrych  on  Ways,  2nd  ed.,  p.  78,  the  law  is  fully 
discussed.  "  With  i-espect  to  a  highway,  it  seems  to  be  quite 
clear,  that  if  there  be  any  obstruction,  the  passengers  may 
go  over  the  adjoining  land.  *  *  If  the  ordinary  track  be 
so  dangerous  as  to  compel  them  to  leave  the  road,  they  may 
go  extra  viam,  passing  as  near  to  the  original  way  as  pos- 
sible." 

The  law  as  laid  down  in  Com.  Dig.  Tit.  Chimin,  and  in  2 
Black.  Com.,  is  reviewed,  and  considered  to  go  too  far  in 
applying  the  rule  to  private  ways. 

In  Bullard  v.  Harrison,  (4  M.  k  S.  392)  Lord  Ellen- 
borough  recognizes  the  diiference,  and  refers  to  Lord  Mans- 
field's words  already  cited. 

Woolrych  adds :  "It  is  now  settled  that  the  case  in 
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Douglas  is  a  sufficient  and  substantial  authority  for  estab- 
lishing the  distinction  between  public  and  private  ways." 

Burn's  Justice,  29th  ed.  Vol.  III.,  p.  509  :  "  If  a  highway 
be  impassable  from  being  out  of  repair,  or  otherwise,  the 
public  have  a  right  to  pass  in  another  line,  and  for  this  pur- 
pose to  go  on  the  adjoining  ground  ;  and  it  makes  no 
difference  whether  it  be  sown  with  grain  or  not,"  citing  1 
Roll.  Ab.  390  a  pl.l,  and  h  pi.  1. 

In  Angell  on  Highways,  sections  5  and  6,  and  sections 
353,  354,  355,  the  law  is  fully  considered  and  recognized, 
and  the  authorities,  English  and  American,  reviewed. 

Chitty  on  Pleading,  7th  ed.,  Vol.  Ill,  p.  385,  gives  a 
form  of  plea,  setting  out  the  facts  with  much  prolixity,  but 
in  substance  as  in  the  plea  before  us : — that  there  was  a 
highway :  that  the  plaintiff's  land  adjoined :  that  the  road 
was  founderous,  and  that  defendant  necessarily  did  a  little 
break  out  of  the  highway,  and  a  little  trample,  &c.,  the 
plaintiff's  corn  and  grass,  and  spoil  and  cut  a  little  the  earth 
and  soil,  and  necessarily  a  little  cut  and  prostrated  trees, 
&c.,  doing  no  unnecessary  damage,  &c.,  &c. 

The  plea  before  us  alleges  what  this  form  does  not ;  viz. 
"  going  no  further  from  the  said  highway  than  was  necessary, 
and  returning  thereto  as  soon  as  practicable." 

The  last  edition  of  Bullen  and  Leake  does  not  give  the 
form,  but  states  the  substance,  and  refers  to  the  authorities. 

We  think  the  plea  is  good  .against  the  objections  taken, 
and  defendant  must  have  judgment. 

Judgment  for  defendant. 
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Survey — Discrepancy  hetiveen  loork  on  the  ground  and  plan — Highway — Field 
notes — Costs. 

The  question  in  an  action  of  trespass  being  whether  there  was  a  highway 
between  lots  20  and  21  in  a  township,  which  the  plaintiff  denied,  it  appeared 
that  the  practice  of  surveyors  in  laying  out  a  road  allowance  was  to  plant  a 
post  on  each  side  of  it,  marked  on  the  side  nearest  the  road  with  the  letter 
R.,  and  on  the  opposite  side  with  the  number  of  the  lot,  and  to  plant  a 
third  post  in  the  centre  of  the  road,  marked  R.  on  two  or  on  all  four  sides. 
Stakes  thus  marked  were  found  between  19  and  20,  but  none  between  20 
and  21,  and  it  was  sworn  that  an  original  post  had  been  seen  there  24  years 
ago,  and  until  within  3  or  4  years,  marked  20  and  21,  thus  far  shewing  that 
there  was  no  road  allowance  between  those  lots. 

On  the  other  hand,  the  registered  map  of  the  township,  the  map  in  the 
Crown  Lands  Department,  and  the  field  notes  of  the  Surveyor  who  made 
the  original  survey,  shewed  such  allowance.  The  plaintiff  and  defendant 
both  claimed  under  grants  from  the  Crown  of  separate  parts  of  lot  21, 
described  as  commencing  on  the  northern  limit  of  such  allowance,  and 
without  it  the  defendant  would  have  no  access  to  his  land. 

The  jury  were  told  that  the  work  on  the  ground  must  govern,  but  that 
under  C.  S.  U.  C.  ch.  54,  sec.  313,  the  fact  of  the  government  Surveyor 
having  laid  out  this  road  in  his  plan  of  the  original  survey,  would  make  it 
a  highway,  unless  there  was  evidence  of  his  work  on  the  ground  clearly 
inconsistent  with  such  plan.    The  jury  having  found  for  defendant — 

Held,  that  the  direction  was  right,  but  that  the  verdict  was  contrary  to 
evidence,  and  a  new  trial  was  granted  on  payment  of  costs. 

The  Queen  v.  Great  Western  B.  W.  Co.,  21  U.  C.  R.  555,  remarked 
upon. 

A  certified  copy  part  o/the  field  notes  of  the  original  survey  is  admis- 
sible in  evidence. 

The  defendant's  counsel  told  the  jury  that  a  verdict  in  favor  of  the  plain- 
tiff for  any  sum  would  carry  costs.  Quo&re,  as  to  the  right  to  make  such 
statement;  but  semble,  that  the  objections  to  a  verdict  for  the  plaintiff 
founded  upon  it,  would  apply  equally  to  a  verdict  for  defendant. 

Trespass  for  entering  the  north-easterly  and  south- 
easterly parts  of  lot  21,  on  the  Lake  Shore,  in  the  Township 
of  Ashfield,  cuttiDg  down  trees  and  excavating  the  soil,  with 
a  suggestion  that  the  trespasses  were  committed  after  notice 
not  to  trespass. 

Pleas.  1.  Not  guilty.  2.  Land  not  the  plaintiff's.  3. 
As  to  so  much  as  charges  that  the  trespasses  were  committed 
after  notice,  a  denial  that  they  were  so  committed. 

At  the  trial  the  defendant,  by  leave  of  the  Court,  further 
pleaded  that  there  was  a  highway  adjoining  the  plaintiff's 
land  which  was  in  places  impassable,  and  that  his  neces- 
sary deviation  in  consequence  was  the  alleged  trespass. 

Issue  was  taken  on  all  the  pleas,  and  the  plaintiff  (by 
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leave),  demurred  also  to  the  last. — See  the  judgment  on 
demurrer,  ante  p.  65,  where  the  plea  is  set  out  at  length. 

The  trial  took  place  in  October  last  at  Goderich,  before 
Hagarty,  J. 

The  plaintiff's  title  to  the  east  half  of  No.  21  was  admit- 
ted. It  appeared  that  there  was  a  range  of  lots  in  Ashfield 
bounded  on  the  west  by  Lake  Huron,  and  on  the  east  by  a 
road  running  north  and  south,  called  the  Lake  Shore  Road. 
The  matter  in  dispute  was  whether  there  was  a  public  high- 
way between  this  lot  21  and  lot  20,  which  was  the  next  lot 
on  the  south. 

The  plaintiff  called  a  Surveyor,  who  stated  that  the  plan 
of  survey  of  this  township  was  .to  leave  an  allowance  for  road 
between  every  five  lots  ;  and  it  was  proved  that  where  an 
alfowance  for  road  was  so  laid  out  the  practice  was  to  plant 
a  post  on  each  side  of  it,  and  to  mark  the  side  of  each  post 
nearest  such  road  with  the  letter  R.,  and  on  the  opposite 
side  with  the  number  of  the  lot,  and  to  plant  a  third  post  to 
mark  the  centre  of  the  road,  generally  marking  an  R.  on 
two  sides  of  it,  sometimes  on  all  four  sides.  Stakes  thus 
marked  were  found  between  lots  19  and  20,  but  there  was 
no  proof  that  any  posts  so  marked  had  been  seen  between 
20  and  21,  It  was  sworn  that  an  original  post  had  been 
seen  t\^enty-four  years  ago,  and  till  within  three  or  four 
years,  marked  20-21,  so  far  shewing  that  there  was  no  road 
allowance  between  these  lots.  The  defendant  lived  on  the 
south  west  quarter  of  this  lot,  between  the  plaintiff's  land 
and  Lake  Huron.  If  there  was  no  highway  between  lots 
20  and  21  he  could  only  get  to  the  Lake  Shore  Road  by 
crossing  either  the  plaintiff's  or  some  other  person's  land. 
•  There  was,  in  fact,  a  road  between  the  Lake  Shore  Road 
and  the  lake  to  the  north  of  lot  20.  It  was  not  shewn  by 
what  authority  this  was  opened,  nor  precisely  when  it  was 
first  opened  or  used,  perhaps  five  or  six  years  ago.  It  could 
be  passed  with  a  team  from  the  Lake  Shore  Road  until  near 
the  defendant's  land ;  thence  it  was  in  so  bad  a  state  that  a 
deviation  from  its  line  was  necessary,  and  the  defendant  did 
undeniably  deviate  on  the  plaintiff's  landj  and  he  cut  two  or 
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more  trees  of  inconsiderable  size  growing  thereon.  The 
plaintiff  proved  service  of  a  written  notice  upon  defendant 
not  to  trespass  on  his  land  by  cutting  timber,  &c.  The 
trespasses  complained  of  were  committed  after  this  notice 
had  been  served. 

On  the  defence,  it  was  proved  that  in  1860-1-2  and  3, 
the  Council  of  the  township  assumed  the  existence  of  a 
highway  between  lots  20  and  21.  In  the  first  of  those  years 
they  appointed  a  pathmaster  for  it,  and  in  the  same  year 
resolved  that  the  defendant's  request  with  regard  to  survey- 
ing the  road  be  granted,  and  that  their  Clerk  should  employ 
a  Surveyor.  In  each  of  the  other  years  they  appointed  a 
pathmaster  for  this  road  ;  and  in  pursuance  of  the  resolution 
a  Surveyor  was  employed  and  surveyed  it,  and  planted 
stakes  marking  it  out  in  1860.  He  took  for  his  guide  the 
registered  map  of  the  township,  and  from  it  assumed  that 
there  was  a  road  allowance  there.  This  map  corresponded 
with  one  produced  on  the  trial  by  the  Clerk  of  the  Peace, 
certified  on  the  25th  of  July,  1842,  by  the  then  Surveyor 
General,  on  which  was  marked  a  road  between  lots  20  and 
21  connecting  the  Lake  and  the  Lake  Shore  Road,  and 
nearly  opposite  to  the  west  end  of  the  road  allowance  be- 
tween the  8th  and  9th  concessions.  But  this  map  contra- 
dicted the  assertion  that  there  was  an  allowance  for  road 
between  every  five  lots  of  this  lake  or  front  concession  ;  the 
next  road  north  of  this  was  between  lots  28  and  29,  and  the 
next  again  north  was  between  lots  37  and  38,  and  was 
obviously,  according  to  the  map,  a  protraction  of  the  road 
between  the  12th  and  13th  concessions.  To  the  south,  the 
nearest  road  to  the  one  in  dispute,  according  to  the  map, 
was  between  lots  12  and  13,  and  the  next  still  further  south 
was  between  lots  5  and  6. 

A  copy  of  part  of  Mr.  Hawkins'  plan  of  the  Township  was 
also  produced,  dated  "  Department  of  Crown  Lands,  Quebec, 
September,  1861,"  certified  by  the  Assistant  Commissioner, 
shewing  the  lots  on  the  lake  shore  from  12  to  28  inclusive, 
and  agreeing  with  regard  to  roads,  so  far  as  appeared,  with 
the  map  last  mentioned. 
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The  defendant  also  put  in  an  extract,  dated  September, 
1861,  certified  by  the  Assistant  Commissioner  of  Crown 
Lands  from  the  field  notes  of  Mr.  Hawkins,  by  whom  the 
first  survey  was  made,  in  which  was  noted  a  reservation  of 
one  chain  for  a  road  between  lots  12  and  18,  between  lots 
20  and  21,  and  to  the  north  of  lot  28,  where  the  extract 
ended. 

A  certified  copy  of  the  patent  to  the  defendant  was  pro- 
duced, and  admitted  by  consent.  The  patent  bore  date  the 
29th  of  April,  1847,  and  granted  to  him  the  south  west  part 
of  lot  number  21  north  of  the  town  plot  in  the  front  con- 
cession of  Ashfield,  described  as  commencing  at  the  water's 
edge  of  Lake  Huron,  on  the  northern  limit  of  the  allowance 
for  road  between  lots  numbers  20  and  21. 

In  reply  the  plaintiff  put  in  an  extract  from  Hawkins' 
field  notes,  certified  on  the  10th  of  July,  1860,  which  shewed 
that  in  noting  his  observations  in  surveying  from  number 
18  across  number  19,  he  entered  "  allowed  one  chain  for 
road  between  No.  19  and  No.  20,"  but  these  words  were 
struck  through  with  a  pen,  and  the  initials  of  Mr.  Hawkins 
name,  W.  H.,  followed ;  and  then  at  the  end  of  his  notes 
respecting  No.  20,  and  before  beginning  No.  21,  there  was 
entered  "allowed  one  chain  for  a  road." 

The  learned  Judge  directed  the  jury  that  the  established 
principle  was  that  the  work  on  the  ground  must  govern  in 
questions  of  this  nature,  but  that  under  the  313th  section  of 
the  Municipal  Act,  Consol.  Stat.  U.  C.  ch.  54,  the  fact  of  a 
Government  Surveyor  laying  out  allowances  for  road  in  the 
plan  of  the  original  survey  of  Crown  Lands,  would  be  suffi- 
cient to  give  to  such  roads  the  legal  character  of  highways, 
though  there  might  have  been  no  stakes  planted  on  the 
ground  to  mark  them  out,  and  they  would  be  deemed  in  law 
highways  before  they  were  actually  opened  and  used,  and 
before  statute  labour  and  public  money  had  been  expended 
upon  them,  unless  there  was  evidence  from  his  work  on  the 
ground  clearly  inconsistent  with  the  way  he  had  laid  it  out 
on  his  plan. 

The  jury  found  for  the  defendant. 
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Robert  A,  Harrison  obtained  a  rule  Nisi  for  a  new  trial, 
the  verdict  being  contrary  to  law  and  evidence  and  the 
weight  of  evidence,  in  this,  that  the  plaintiff's  title  to  the 
land  was  proved  :  that  the  work  on  the  ground  shewed  no 
road  between  20  and  21,  and  was  inconsistent  with  the 
existence  of  such  a  road,  and  there  was  no  evidence  of  any 
dedication  or  other  creation  of  a  highway  :  that  if  there  was 
a  highway,  defendant  had  after  notice  trespassed  beyond  it ; 
and  because  the  defendant's  counsel  had  improperly  told  the 
jury  that  a  verdict  for  the  plaintiff  even  for  the  lowest 
damages  would  inflict  upon  defendant  the  penalty  of  costs  ; 
and  because  the  learned  judge  allowed  a  demurrable  plea 
to  be  added  without  terms  of  any  kind  ;  or  for  receiving  in 
evidence  an  extract  not  purporting  to  be  a  certified  copy  of 
the  Surveyor's  field  notes  ;  and  in  refusing  to  tell  the  jury 
that  the  mere  fact  of  the  road  being  continually  out  of 
repair,  without  shewing  that  the  non-repair  arose  from  acci- 
dent, casualty  or  emergency,  or  that  defendant  had  no  other 
road,  did  not  entitle  defendant  against  the  will  of  the  plain- 
tiff repeatedly  to  trespass  on  the  plaintiff's  land. 

C.  Rohinson^  Q.  (7.,  shewed  cause,  citing,  as  to  the  effect 
of  the  work  on  the  ground,  Regina  v.  Great  Western  R.  W. 
Co.,  21  U.  C.  R.  555,  577  ;  Regina  v.  Hunt,  16  C.  P.  145, 
158  ;  Ove7is  v.  Davidson,  10  C.  P.  302  ;  Field  v.  Kemp,  3 
0.  S.  374  ;  Perri/  v.  Foioell,  8  U.  C.  R.  251  ;  Badgle:i/  v. 
Bender,  lb.  321 ;  Miller  v.  Palmer,  lb.  427  ;  Spalding  v. 
Rogers,  1  U.  C.  R,  269;  Regina  v.  BisJiop  of  Huron,  8  C. 
P.  258  ;  Richmond  v.  Ferris,  6  C.  P.  163 ;  Mountjoy  v. 
The  Queen,  1  E.  &  A.  Rep.  429.  As  to  the  statement  with 
respect  to  costs,  Ch.  Arch.  Prac.  11th  ed.  1524  ;  Poole  v. 
WMtcomh,  12  C.  B.  N.  S.  770  ;  2  U.  C.  L.  J.  260  ;  Hum- 
herstone  v.  Henderson,  3  P.  R.  40 ;  Chilvers  v.  Greaves,  6 
Scott  N.  R.  359  {a).  As  to  the  reception  of  evidence,  23 
Yic.  ch.  22,  sec.  30  ;  Badgley  v.  Bender,  3  0.  S.  321. 

Robert  A,  Harrison,  contra,  cited  Helliwell  v.  Fastwood, 

(a),  See  also  Kelly  v.  Sherlock,  L.  B.  1  Q.  B.  691,  694,  reported  since 
the  argument. 

10  VOL.  XXVI. 
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5  0.  S.  104 ;  WaJcelin  v.  Morris,  2  F.  &  F.  26,  27,  note  a ; 
Dean  v.  Taylor,  11  Ex.  68 ;  Bowyer  v.  CooJc,  4  C.  B.  236. 

Draper,  C.  J.,  delivered  the  judgment  of  the  Court. 

Some  of  the  points  stated  in  the  rule  may  be  readily  dis- 
posed of.  The  plaintiff's  title  to  the  east  half  of  No.  21 
was  admitted,  but  that  left  the  question  whether  there  was  a 
highway  between  it  and  lot  20  untouched.  If  there  was 
such  a  highway,  then  on  the  pleadings  the  verdict  is 
right. 

The  judgment  of  the  Court  given  last  term  against  the 
demurrer  (ante  p.  65)  answers  the  first  point  of  alleged  mis- 
direction. 

The  alleged  refusal  to  direct  the  jury  as  to  the  defendant's 
right  to  deviate  from  a  highway  being  subject  to  certain 
limitations  does  not  appear  on  the  learned  Judge's  notes  ; 
the  objection  is  not  very  clearly  defined  in  the  rule. 

As  to  the  objection  to  the  address  of  the  defendant's  counsel 
to  the  jury ;  in  Poole  v.  Whitcomh  (12  C.  B.  N.  S.  770), 
where  a  jury  evidently  found  in  favour  of  the  plaintiff  upon 
a  statement  of  the  plaintiff's  counsel  that  damages  to  less 
than  a  stated  amount  would  not  carry  costs,  the  Court 
granted  a  new  trial.  Looking  at  the  reasons  given  for  that 
decision,  it  appears  to  me  they  are  equally  applicable  to  a 
verdict  for  defendant  grounded  upon  an  analogous  statement 
of  his  counsel,  and  that  a  verdict  founded  upon  the  effect 
which  an  opposite  verdict  would  have  upon  the  costs  of  the 
action,  is  as  little  defensible  as  a  verdict  for  the  plaintiff 
similarly  obtained.  In  Levi  v.  Milne  (4  Bing.  200)  Park, 
J.  was  of  opinion  that  a  verdict  given  for  defendant  because 
a  verdict  for  a  shilling  would  carry  costs,  ought  to  be  set 
aside;  and  if  it  be  wrong  that  a  plaintiff's  counsel  should 
bring  that  influence  to  bear  upon  the  jury,  I  do  not  compre- 
hend the  reasoning  which  makes  it  right  for  a  defendant's 
counsel  to  do  so.  I  should  prefer  the  conclusion  that  a 
jury  may  be  properly  told  what  the  law  is  in  regard  to  all 
matters  affecting  the  case  which  they  have  to  try,  than  to 
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uphold  such  a  distinction.  We  are,  however,  enabled  to  dis- 
pose of  this  case,  as  Levi  v.  Milne  was  disposed  of,  without 
resting  on  so  very  unsatisfactory  a  basis. 

The  really  important  question  is,  was  the  evidence  legally 
sufficient  to  establish  the  existence  of  a  highway  in  the  locus 
in  quo.  In  order  to  answer  this  question  the  statutory 
provisions  affecting  it  must  be  looked  at. 

The  Consol.  Stat.  U.  C.  ch.  93,  sec.  14,  enacts,  that  all 
boundary  lines  of  concessions,  all  side-lines  and  limits  of  lots 
surveyed,  and  all  posts  or  monuments,  marked,  placed  or 
planted  at  the  front  angles  of  any  lots  or  parcels  of  land, 
under  the  authority  of  the  Executive  Government,  shall  be 
the  true  and  unalterable  boundaries  of  all  such  concessions, 
lots,  or  parcels  of  land,  whether  the  same  upon  admeasure- 
ment be  found  to  contain  the  exact  width,  or  more  or  less 
than  the  exact  width  mentioned  or  expressed  in  any  letters 
patent,  grant  or  other  instrument  in  respect  of  such  conces- 
sion, lot,  or  parcel  of  land.  And  (sec.  15)  every  concession, 
lot,  or  parcel  of  land,  shall  embrace  the  whole  width  con- 
tained between  the  front  posts,  monuments  or  boundaries, 
planted  or  placed  at  the  front  angles  thereof  respectively, 
so  marked,  placed  or  planted  as  aforesaid,  and  no  more  nor 
less,  any  quantity  or  measure  expressed  in  the  original 
grant  or  patent  thereof  notwithstanding.  And  (sec.  16) 
every  patent,  grant  or  instrument,  purporting  to  be  for  any 
aliquot  part  of  a  lot,  shall  be  construed  to  be  a  grant  of  such 
aliquot  part  of  the  quantity  the  same  {i.  e.  the  lot)  may  con- 
tain, whether  such  quantity  be  more  or  less  than  that 
expressed  in  such  patent,  grant  or  instrument. 

These  provisions  are  too  plainly  expressed,  and  have  too 
I   often  been  the  subject  of  judicial  construction,  to  admit  of 
I   doubt  in  their  application.    If  the  Crown  grants  a  lot  or  an 
■   aliquot  part  of  a  lot,  without  specifying  the  quantity  or 
describing  it  by  bounds,  whatever  is  contained  between  the 
front  posts  planted  in  the  original  survey  back  to  the  rear 
will  pass  as  the  whole  lot,  and  any  aliquot  part  must  be 
taken  in  due  proportion  out  of  the  whole  so  ascertained.    If  ' 
the  grant  contains  a  statement  of  the  number  of  acres,  with 
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or  without  a  description  by  boundaries,  the  same  rule  must 
govern,  whatever  be  the  quantity  expressed  in  the  grant  ; 
and  if  the  grant  is  to  be  controlled,  restricted  or  expanded 
by  the  actual  survey,  a  fortiori,  as  it  appears  to  us,  must  be 
the  maps,  plans,  field  notes,  or  reports  of  the  Surveyor,  for 
these  are  but  representations  of  what  has  been  done  upon 
the  ground,  and  remains  there  recorded  by  posts  or  monu- 
ments planted,  and  by  lines  run  and  marked  by  blazed  trees 
or  otherwise.  A  contrary  decision  would  place  such  maps, 
&c.,  above  a  grant  under  the  great  seal. 

The  grant  under  which  the  plaintiff  derives  title  in  this 
case,  though  not  produced  at  the  trial,  has  been  brought 
before  us.  It  is  dated  the  29th  of  April,  1847,  and  grants 
143  acres  of  land,  composed  of  the  north  and  east  part  of 
lot  number  21,  north  of  the  town  plot  in  the  front  concession 
of  Ashfield,  commencing  in  the  northern  limit  of  the  allow- 
ance for  road  between  lots  20  or  21,  at  the  distance  of  49 
chains,  on  a  course  S.  82°  43'  E.  from  Lake  Huron ;  then 
N.  4°  10'  W.  10  chains,  more  or  less,  to  the  centre  of  the 
lot ;  then  N.  82°  43'  W.  51  chains,  more  or  less,  to  Lake 
Huron  ;  then  northerly  along  the  Water's  edge  to  the  limit 
between  lots  numbers  21  and  22;  then  S.  82°  43' E.  101 
chains,  more  or  less,  to  the  allowance  for  road  in  rear  of  the 
said  lot ;  then  S.  4°  10'  E.  20  chains,  more  or  less,  to  the 
aforesaid  allowance  for  road  between  lots  numbers  20  and 
21 ;  then  N.  82°  43'  W.  47  chains  60  links,  more  or  less, 
to  the  place  of  beginning. 

Comparing  this  grant  with  that  made  to  the  defendant, 
we  think  the  two  were  designed  to  cover  the  whole  Lot  No. 
21.  Either  of  the  grantees  to  ascertain  his  portion  must 
first  have  sought  for  an  allowance  for  road  between  Nos.  20 
and  21,  and  according  to  the  evidence  would  have  found  no 
trace  whatever  of  such  a  road,  but  he  would  have  found  a 
post  marked  20-21,  indicating  that  these  two  lots  immediately 
joined  each  other,  that  a  boundary  line,  not  an  allowance 
for  road,  divided  them,  and  he  must  have  adopted  this  line  as  his 
guide  for  following  out  the  rest  of  the  description.  It  is  plain 
to  us  that  the  description  was  framed  upon  an  office  plan  on^ 
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which  such  an  allowance  for  road  was  marked,  and  it  is 
equally  plain  that  no  such  road  was  laid  out ;  no  stakes  were 
planted  or  marked  to  indicate  its  existence  on  the  ground. 
There  is  no  conflict  of  evidence  as  to  this.  There  is  only  the 
proof  the  stake  marked  21  on  the  north  side,  20  on  the  south. 
The  Patent  does  not  profess  to  grant  or  to  describe  a  lot 
including  or  out  of  which  was  to  be  taken  the  road  allowance. 
The  whole  of  No.  21  is  granted,  and  the  work  on  the  ground 
shews  that  No.  21  extends  to  No.  20. 

It  was,  however,  suggested  that  according  to  the  case  of 
Regina  v.  The  Great  Western  Railway  Company^  (21  U.  C. 
R.  555)  the  plan  returned  by  the  Surveyor,  shewing  an  al- 
lowance for  road  between  Nos.  20  and  21,  (especially  as  it 
was  acted  upon  in  the  Crown  Lands  office)  establishes  a  high- 
way between  those  lots,  and  that  this  has  been  recently 
considered  in  the  Court  of  Common  Pleas  as  well  decided. — 
Regina  v.  Hunt,  (16  C.  P.  145.)  If  that  case  decided  that 
the  Surveyor's  plan  so  returned  could  vary  or  annul  his  actual 
field  work  as  finally  completed,  I  should  respectfully  decline 
to  follow  it,  as  in  my  humble  judgment  it  would  be  opposed 
to  the  principle  of  the  Statute  and  of  the  decisions  construing 
its  provisions.  The  decision  does  not,  however,  go  that 
length,  nor  do  we  imagine  it  was  ever  so  intended.  The 
learned  Chief  Justice  (Sir  John  Robinson,  and  no  Judge  better 
understood  the  question,)  said  that  under  the  Municipal  Act 
s.  313,  "  The  fact  of  a  Government  Surveyor  laying  out 
certain  allowances  for  roads  in  the  plan  of  the  original  survey 
of  Crown  lands  would  be  sufficient,  we  think,  to  give  to  such 
roads  or  streets  the  legal  character  of  highways,  tliough 
there  may  have  been  no  stakes  planted  on  the  ground  to  mark 
them  out."  This  language  assumes  that  the  making  the  plan 
was  preceded  by  an  actual  survey  of  the  ground ;  and  the 
evidence  of  the  Surveyor  (p.  559)  shews  that  he  had  laid  out 
the  two  streets  which  were  in  question  as  extending  from  a 
street  called  Front  street  to  the  River  St.  Clair  ;  that  when 
he  made  his  survey  he  did  not  plant  any  stakes  at  the  water's 
edge,  (p.  565)  upon  which  the  learned  Chief  Justice  at  the 
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trial  specially  remarked,  (p.  567) ;  and  again  (p.  575)  he  states 
the  result  of  the  Surveyor's  evidence,  that  he,  in  making  the 
survey,  marked  upon  the  plan  two  short  streets  intended  to 
lead  from  Front  street  to  the  water,  but  he  did  not  actually 
lay  them  out  upon  the  ground  ;  that  is,  he  planted  no  stakes 
west  of  Front  street  to  marh  such  streets.'' 

On  examining  the  facts  of  that  case,  which  are  fully  re- 
ported, it  appears  that  the  Surveyor  was  dividing  into  town 
lots,  to  form  an  addition  to  the  town  of  Sarnia,  a  piece  of. 
land  surrendered  by  the  Indians  to  the  Crown.  He  laid  out 
several  blocks  of  town  lots,  and  no  dispute  arose  that  the  two 
streets  on  which  these  lots  were  surveyed,  and  which  formed 
one  of  their  respective  boundaries,  were  sufficiently  designated 
on  the  survey,  but  between  Front  street  and  the  River  St. 
Clair  no  such  lots  were  laid  out,  and  on  the  ground  no 
stakes  were  planted  to  designate  the  width  of  the  street. 
The  distance  to  the  river  from  Front  street,  protracting  the 
line  of  one  street,  was  one  chain  and  fifty  links,  and  fifty- 
seven  links  on  a  protraction  of  the  line  of  the  other.  The 
Court  decided,  as  we  understand  the  case,  that  though  there 
were  no  stakes  planted  at  the  water's  edge,  nor  yet  west  of 
Front  street,  yet  that  the  survey  and  division  into  lots  bound- 
ed respectively  on  these  streets,  east  of  Front  street,  shewed 
by  the  work  on  the  ground  what  the  intention  of  the  survey 
was,  and  that  the  marking  out  on  the  plan  of  survey  the 
protraction  of  such  streets  to  the  river  gave  to  the  portions 
protracted  the  legal  character  of  highways.  But  to  treat 
that  decision  as  an  authority  that  a  Surveyor,  by  marking  a 
road  on  a  plan  as  laid  out  in  a  place  where  he  did  not  in 
fact  lay  one  out,  and  where  his  work  on  the  ground  negatives 
that  any  road  was  laid  out  or  was  meant  to  be  laid  out,  and 
still  more,  where  if  it  had  been  laid  out  it  would  apparently 
have  been  a  departure  from  the  general  plan  of  survey  of  the 
particular  locality,  is  to  my  apprehension  a  perversion  of  its 
meaning;  and  the  learned  Judge,  in  directing  the  Jury  in 
the  present  case,  qualifies,  (and  I  entirely  agree  in  the  quali- 
fication) the  language  used  in  Regina  v.  Qreat  Western 
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Railway  Company,  by  adding  to  this  eftect,  unless  there  be  » 
evidence  from  his  work  on  the  ground  clearly  inconsistent 
with  the  way  he  has  laid  it  out  on  his  plan. 

The  defendant  gave  no  other  evidence  suflScient  to  establish 
a  highway  over  the  locus  in  quo.  I  agree  with  the  learned 
Judge  in  the  opinion  he  expressed  at  the  trial  that  thire  was 
no  proof'of  a  highway  by  dedication. 

We  do  not  think  that  section  313  of  the  former  Municipal 
Act,  or  section  315  of  chapter  51  of  last  session,  affect  the 
question,  for  we  do  not  hold  that  this  was  an  allowance  for 
road  made  by  the  Crown  Surveyor,  what  he  is  proved  to  have 
done  being  adverse  to  that  conclusion. 

There  remains  the  question  of  the  propriety  of  admitting 
as  evidence  extracts  of  part  of  the  field  notes  of  the  original 
survey.  The  objection,  as  stated  in  the  rule,  is  not  wholly 
in  accordance  with  the  facts,  for  the  extracts  appear  to  be 
certified  by  the  proper  officer.  Taking  together  the  Consol. 
Stat.  C,  ch.  80,  s.  5,  the  23  Vict.,  ch.  2,  s.  30,  and  the 
Consol.  Stat.  U.  C,  ch.  32,  s.  6,  we  think  such  extract 
admissible.  It  has,  we  believe,  been  the  practice  of  all  the 
Judges  to  admit  them,  and  we  are  not  prepared  to  adopt  a 
construction  which  would  compel  parties  to  procure  a  certified 
copy  of  the  field  notes  of  a  whole  township  in  order  to  prove 
what  is  noted  therein  as  to  a  single  lot,  any  more  than  to 
require  a  certified  copy  of  a  map  of  a  whole  township  when 
a  mere  fraction  of  a  lot  or  part  of  a  concession  line  is  in 
question. 

This  is  certainly  a  hard  case  upon  the  defendant.  He  has 
purchased  forty  acres  of  land  on  the  lake  shore,  bounded, 
according  to  the  Surveyor's  map,  to  a  copy  of  which  he  very 
probably  may  have  had  access,  on  the  southern  side  by  an 
allowance  for  road  between  his  land  and  the  adjoining  lot, 
and  which  road  led  to  the  Lake  Shore  Road,  along  or  from 
which  he  could  travel  in  any  direction  he  desired.  The 
mistake  or  carelessness  of  the  Crown  Surveyor,  in  marking 
this  road  on  his  plan  when  he  had  made  no  reservation  for  it 
on  the  ground,  has  subjected  the  defendant  to  this  action, 
besides  leaving  him  no  right  to  cross  the  land  of  others  to  get 
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to  the  nearest  highway,  except  that  derived  from  necessity. 
He  cannot  compel  the  municipality  to  open  and  give  a  legal 
character  to  the  supposed  road,  and  they,  perhaps,  could  not 
do  it  "without  compensating  the  plaintiff  for  the  land  he  had 
taken,  nor  do  we  suppose  that  he  can  enforce  compensation 
from  tte  Crown  for  the  error  in  the  plan  made  by  their  Sur- 
veyor. But  the  clearest  sense  of  this  hardship  must  not 
interfere  with  our  adjudication  upon  the  legal  rights  brought 
before  us.  We  think  the  evidence  did  not  establish  a  legal 
highway  between  these  lots  20  and  21. 

There  must  be  a  new  trial,  and  as  there  is  no  misdirection, 
in  our  opinion  it  should  be  on  payment  of  costs, 

Rule  absolute  on  payment  of  costs,  (a) 


Duncan  Martin  V.  James  Hanning. 

Deed — Alteration — jEstoppel. 

A  person  who  has  executed  a  deed  cannot  be  bound  by  an  alteration  made 
in  his  absence  by  his  verbal  direction. 

Defendant  having  executed  a  bond  conditioned  for  one  H.  performing  an 
award,  one  of  the  referees  refused  to  act,  and  another  was  proposed,  to 
which  defendant  assented.  The  papers  were  sent  to  defendant's  attorney 
to  be  xihanged,  and  the  bond  was  altered  but  not  re-executed.  Defendant 
was  made  aware  of  the  alteration,  and  attended  with  H.  before  the 
arbitrators,  where  he  took  an  active  part.  The  jury  were  told  that  if 
defendant  verbally  assented  to  the  alteration  being  made  by  his  attorney 
he  was  bound,  though  he  was  not  present  and  had  not  re-executed. 

Held  a  misdirection. 

Quaere,  whether  upon  the  evidence,  more  fully  stated  below,  defendant  could 
be  held  estopped  by  his  acts  from  disputing  the  bond  so  altered. 

To  bind  a  person  to  a  deed  altered  out  of  his  presence,  and  by  his  verbal 
directions  only,  the  acts  done  should  be  unequivocal  and  consistent  only 
with  his  positive  assent.  Here  the  arbitration  could  have  been  carried 
out  without  his  being  bound,  and  his  attendance  there  was  not  as  a 
principal. 

Appeal  from  the  County  Court  of  Wellington. 

Declaration  on  a  bond  by  defendant,  conditioned  for  one 
Peter  Hanning  performing  an  award  to  be  made  by  Andrew 
Little  and  George  Martin,  in  a  matter  in  difference  between  the 
plaintiff  and  Peter  Hanning,  as  set  out  in  a  deed  of  submis- 


(a)  This  judgment  was  given  in  Hilary  Term,  1867,  but  is  reported  her^ 
connected  with  the  previous  decision  on  demurrer. 
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sion  of  even  date  with  the  bond.    An  award  was  alleged  to 
have  been  made,  and  breaches  were  assigned  of  Peter's 
non-performance. 
Plea,  non  est  factum. 

At  the  trial  it  appeared  that  after  the  bonds  and  deeds 
had  been  executed,  one  of  the  referees,  one  Leslie,  refused 
to  act,  and  Little  was  proposed  in  his  stead.  It  was  sug- 
gested that  a  person  present  should  at  once  alter  the  writ- 
ings by  inserting .  Little's  name,  but  defendant,  while  he 
agreed  to  accept  Little,  said  the  paper  must  be  sent  to 
Guelph  to  his  attorney  to  be  changed.  His  son  and  the 
plaintiff  accordingly  took  them  to  Guelph.  The  attorney, 
Mr.  McCurry,  did  make  the  necessary  alterations  ;  the  deed 
of  submission  was  re-executed  by  the  parties  in  his  presence, 
and  the  defendant's  bond  and  that  of  John  Martin,  the 
plaintiff's  surety,  were  altered  and  taken  away  from  Guelph. 
The  attorney  thought,  as  he  said,  that  these  bonds  were  to 
be  re-executed,  and  struck  out  the  former  date,  thinking  a 
new  one  would  be  put  in. 

A  witness  swore  that  after  the  alterations  were  made,  the 
parties  met — the  plaintiflf,  defendant,  and  Peter  Hanning  his 
son,  and  the  referees.  Before  it  commenced  defendant 
asked  witness  when  they  were  going  on.  Witness  told  him 
that  the  bonds  were  returned,  and  that  they  were  changed, 
that  Little's  name  was  put  in  instead  of  Leslie's.  He  said 
that  was  all  right,  that  he  did  not  want  a  better  man  than 
Little.  The  attorney  who  made  the  alterations  personally 
conducted  the  arbitration  on  Peter  Hanning's  side.  Defen- 
dant took  an  active  part  in  the  case,  interrupting  the  plain- 
tiff's counsel  and  consulting  with  McCurry,  who  said, 
however,  that  he  was  instructed  by  Peter  Hanning.  Plain- 
tiff's surety,  George  Martin,  said  he  gave  authority"  to  have 
the  name  changed  in  his  bond,  but  he  never  re-executed  it. 

Peter  Hanning  swore  that  when  McCurry  was  making 
the  alterations,  he  and  the  plaintiff  agreed  that  there  need 
be  no  securities,  and  that  was  why  they  did  not  go  to  get 
the  altered  bonds  re-executed. 

The  jury  were  told  that  if  defendant  gave  instructions  to 
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his  son  and  the  plaintiff  to  go  to  McCurry,  and  that  he  was 
to  act  as  he  thought  proper  as  his  agent,  that  would  not  be 
sufficient  authority  to  him  to  make  the  alteration  so  as  to 
bind  defendant ;  but  if  they  found  that  the  instructions  to 
McCurry  were  not  carried  out  by  him  so  as  to  render  the  bond 
in  its  altered  state  a  complete  instrument  to  bind  defendant, 
their  verdict  should  be  for  him,  as  the  alteration  for  the 
purpose  of  binding  defendant  must  be  done  either  by  defen- 
danthimself  or  the  person  authorized  by  him  to  make  the  alter- 
ations :  that  a  verbal  consent  to  have  the  bond  altered  by  a 
particular  party  in  a  particular  way,  was  sufficient,  and  that 
it  was  for  them  to  say,  looking  at  the  whole  evidence,  if  that 
assent  had  been  proved  in  this  case,  and  if  this  alteration 
had  been  made  in  accordance  with  it. 

The  jury  found  for  the  plaintiff,  leave  having  been  re- 
served to  move  to  enter  a  non-suit.  A  rule  nisi  obtained  for 
that  purpose  was  afterwards  discharged,  and  the  defendant 
appealed. 

McMichael,  for  the  appellant,  cited  Hihhlewhite  v.  Mc- 
Morine,  6  M.  &  W.  200  ;  Marhham  v.  Gfonaston,  Cro. 
Eliz.  626. 

Crooks,  Q.C.,  contra,  cited  Broom  Max.  1st  Ed.  145, 147  ; 
Montreal  Banl  v.  Baker,  9  Chy.  Rep.  U.  C.  97  ;  Masters 
V.  Miller,  1  Sm.  L.  C,  5th  Ed.,  776;  Swan  v.  The  North 
British  Australasian  Com'pany,  "7  H.  &  N.  603  ;  S.  C.  In 
Error,  2  H.  &  C.  175  ;  Ex  Parte  Swan,  7  C.  B.  N.  S.  429  ; 
10  Jur.  K  S.  p.  40,  Leading  Article. 

Hagarty,  J.,  delivered  the  judgment  of  the  Court. 

The  learned  Judge,  in  his  very  careful  judgment,  after 
reviewing  the  evidence  and  the  law,  notices  McCurry's  strong 
evidence,  and  remarks  that  but  for  the  evidence  that  defendant 
confirmed  the  bond  after  the  alteration  when  informed  that 
they  had  been  returned,  the  defendant  would,  perhaps,  have 
been  entitled-  to  set  aside  the  verdict  on  the  law  and  evidence, 
but  that  the  acknowledgment  of  the  bond  after  the  altera- 
tions by  McCurry  deprived  him  of  the  right  to  take  advan- 
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tage  of  that  incomplete  act  under  the  instructions  to  him. 
He  therefore  discharges  the  rule  for  a  new  trial.  He  states 
that  the  jury,  in  finding  for  the  plaintiff,  must  have  con- 
sidered that  when  the  bond  was  altered  the  defendant 
considered  ifcomplete  and  binding,  having  confirmed  it  by 
his  admissions  when  told  that  it  was  changed. 

The  case  does  not  seem  to  have  been  left  to  the  jury  as 
depending  on  any  subsequent  confirmation  of  the  bond  in  its 
altered  state  by  defendant,  or  on  any  estoppel  in  pais  by 
defendant's  acting  at  the  arbitration  as  if  the  bond  was 
altered  with  his  authority,  and  treated  as  binding  on  him. 
It  seems  to  have  turned  more  on  their  view  of  the  evidence 
as  to  whether  defendant  authorized  McCurry  to  make  the 
alterations  or  not,  and  they  were  told  that  a  verbal  consent 
to  have  the  bond  altered  by  a  particular  part}^  in  a  particlar 
way  was  sufficient. 

We  are  very  reluctant  to  interfere  in  this  case,  as  the 
merits  are  probably  in  accordance  with  the  verdict  and  the 
judgment  below.  The  principle  involved  is  one  of  the  very 
highest  importance,  requiring  the  most  serious  consideration. 

The  argument  before  us  for  the  plaintiff  was  chiefly  as  to 
defendant's  subsequent  conduct  precluding  him  from 
denying  his  liability  on  the  altered  bond,  and  no  doubt  this 
was  the  strongest  point  in  the  plaintiff's  favour.  It  did  not, 
however,  as  far  as  we  can  see,  go  to  the  jury  on  that  point, 
and  we  hesitate  to  assent  to  the  direction  that  a  verbal 
assent  to  have  the  bond  altered  by  a  particular  person  in  a 
particular  way,  was  sufficient. 

If  defendant  had  been  present,  and  desired  another  to 
make  the  alteration,  which  was  accordingly  then  made, 
this  might  be  considered  as  his  own  act,  as  if  done  with  his 
own  hand.  But  can  a  person  who  has  executed  a  deed  send 
word  to  another  person  at  a  distance  to  make  some  alteration 
in  it,  which  alteration  is  accordingly  made  in  his  absence  by 
such  person  ?  We  have  seen  no  authority  warranting  such 
a  position.  It  seems  subversive  of  the  principle  that 
authority  to  bind  by  deec^  must  be  given  by  deed,  and 
would  open  the  door  to  most  dangerous  consequences  from 
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evidence  of  alleged  verbal  directions  and  assents.  In 
this  way  a  conveyance  of  land  might  be  altered  in  a  vital 
part,  enlarging  or  cutting  down  an  estate,  without  writing 
under  the  Statute  of  Frauds. 

The  much  debated  doctrine  of  estoppel  in  pais  by  subse- 
quent acts  done  by  the  executing  party  representing  in  fact 
to  others  that  the  altered  deed  is  his  deed,  and  thereby 
inducing  them  to  change  their  position,  is  of  a  wholly  differ- 
ent character.  Had  the  case  gone  to  the  jury  on  a  direction 
as  to  this  doctrine,  and  the  jury  had  found  for  the  plaintiflf 
thereupon,  we  should  have  had  to  consider  the  effect  of 
many  authorities  not  easily  to  be  reconciled,  and  not  present- 
ing a  very  clear  rule  of  decision. 

We  should  desire  to  have  the  jury's  attention  especially  di- 
rected to  the  evidence  of  one  of  defendant's  witnesses,  that  the 
parties  were  willing  to  dispense  with  having  any  securities, 
and  then  to  be  asked  if  defendant  made  the  alleged  state- 
ment when  he  heard  of  the  bond  having  been  altered,  and 
interfered  and  took  part  in  the  reference,  especially  leading 
the  plaintiff  to  enter  into  and  consent  thereto,  under  the  belief 
that  he,'  defendant,  had  assented  to  and  was  bound  by  his 
bond  in  its  altered  state,  or,  in  other  words,  that  he  was 
bound  to  any  award  to  be  made  by  Little  as  he  was  pre- 
viously bound  to  an  award  made  by  Leslie. 

"We  think  the  jury  should  be  further  told,  that  if  the  defen- 
dant was  merely  acting  in  the  reference  as  interested  on 
behalf  of  his  son,  Peter,  and  that  his  remark  to  Martin,  if 
made,  might  only  possibly  refer  to  his  agreeing  to  the  dis- 
pute between  plaintiff  and  his  son  being  left  to  Little  instead 
of  Leslie,  that  such  acts  and  remarks  would  not  bind  him 
after  the  alteration  in  his  bond :  that  to  bind  a-  party  to  a 
deed  altered  out  of  his  presence,  and  only  by  verbal  direc- 
tions, the  acts  done  should  be  quite  unequivocal,  and  consis- 
tent only  with  his  positive  assent :  that  if  he  had  been  the 
ch  ef  party  in  the  reference,  his  conduct  in  taking  part  in  it 
would  be  of  the  strongest  kind  to  shew  his  assent,  but  his 
part  was  collateral,  and  the  reference  might  be  fully  carried 
out  without  his  being  bound  by  his  bond. 
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If  the  jary,  on  such  a  direction,  found  for  the  plaintiff, 
we  should  then  have  to  decide  how  far  on  the  authorities 
the  defendant  is  bound. 

We  think  the  case  must  be  submitted  to  another  jury,  and 
the  rule  below  for  a  new  trial  be  made  absolute  without  costs. 

Appeal  allowed, 

Wilson,  v.  Biggar. 

Covena?it  for  Title — Dower — Encumbrance. 

Declaration  on  defendant's  covenant  to  convey  certain  land  to  plaintiff,  free 
from  encumbrances,  assigning  as  a  breach  that  the  land  was,  at  the 
date  of  the  covenant,  subject  to  a  claim  for  dower  in  favor  of  one  R.,  the 
wife  of  one  J.,  a  former  owner  of  said  land,  the  said  R.  never  having 
released  her  right  to  dower  therein. 

Held,  bad  on  demurrer,  for  it  could  not  be  assumed  that  J.  was  dead  at  the 
date  of  the  covenant,  and  the  inchoate  right  to  dower  would  not  be  an 
encumbrance  within  the  covenant. 

Thornhill  v.  Jones,  12  U.  C.  R.  231,  and  Back  v.  Currie,  lb.  334,  followed* 

Declaration,  that  the  defendant  by  deed,  &c.,  covenanted 
that  he  had  a  right  to  convey  certain  land  to  the  plaintiff,*  free 
and  clear  from  all  encumbrances  whatsoever,  and  that  the  said 
land  was  free  from  all  encumbrances ;  yet  the  defendant  had  not 
such  right  to  convey  the  said  lot  of  land  in  the  manner  above- 
mentioned,  and  the  said  lands  were  not,  at  the  date  of  said 
Indenture  nor  since,  free  from  all  encumbrances,  the  said 
lot  of  land  being  at  the  date  of  said  Indenture  subject  to  a 
claim  for  dower  in  favor  of  one  Ruth  Barnes,  the  wife  of  one 
John  Barnes,  a  former  owner  of  said  lot  of  land,  the  said 
Ruth  Barnes  never  having  released  her  right  to  dower  in  said 
lands. 

Demurrer,  that  no  breach  of  the  covenant  is  shewn* 

Appellee^  for  the  demurrer,  cited  Thornhill  v.  Jones^  12 
U.  C.  R.  231 ;  DacJc  v.  Currie,  12  U.  C.  R.  334;  Ho2/t  v. 
Widderfield,  5  U.  C.  R.  180. 

J.  A,  Boyd,  contra,  cited  Huwle  on  Covenants  for  Title, 
3d.  Ed.  119-125;  Lampefs  Case,  10  Co.  52,  (a). 
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Hagarty,  J.,  delivered  the  judgment  of  the  Court. 

On  this  declaration  we  cannot,  we  think,  assume  that  John 
Barnes  was  dead  when  the  covenant  was  made,  or  that  Ruth's 
claim  was  then,  or  even  now,  more  than  an  inchoate  right  to 
dower.  It  does  not  allege  that  her  dower  was  an  actual  or 
existing  charge,  but  merely  that  the  land  was  "  subject  to  a 
claim  for  dower." 

In  Thornhill  v.  Jones  (12  U.  C*  K.  231)  the  covenant  was 
that  the  grantor  was  lawfully  seized  of  a  good,  sure,  indefeasi- 
ble, &c.,  estate  in  fee  simple,  without  any  reservation,  &c., 
or  any  other  matter  or  thing  to  alter,  change,  charge  or 
encumber,  &c.,  and  that  the  plaintiff  should  enjoy  without 
interruption  of  the  grantor,  &c.,  or  any  other  person,  acquit- 
ted and  discharged  of  all  manner  of  encumbrances.  Breach, 
the  prospective  claim  of  dower  of  covenantor's  wife.  The 
law  is  fully  reviewed  by  the  late  Chief  Justice  of  this  Court, 
and  it  was  held  that-the  possible  claim  of  the  wife  to  dower, 
depending  on  the  contingency  of  her  surviving  her  husband, 
did  not  form  an  actual  present  encumbrance  so  long  as  the 
husband  lived. 

Back  V.  Ourrie  (12  U.  C.  R.  334),  confirms  and 
follows  the  preceding  case,  the  covenant  there  being  stronger 
in  its  terms  than  that  before  us,  charging,  as  here,  the  exist- 
ence of  a  claim  for  dower  in  the  wife  of  a  former  owner,  wljo, 
though  living  at  the  date  of  the  covenant,  subsequently  died, 
and  the  covenantee  had  to  pay  money  to  obtain  a  release  of 
dower  from  her. 

The  Court  arrested  the  judgment,  adhering  to  Thornhill 
v.  Jones.  Burns,  J.,  says  "  When  I  use  the  expression 
'  claim  for  dower,'  I  mean  an  inchoate  contingent  right.  It 
appears  to  me  such  a  claim  is  not  within  the  meaning  of  the 
covenants  declared  upon  in  this  case." 

We  think  the  case  before  us  falls  within  the  principle  of 
these  two  decisions.  If  there  be  any  distinction,  it  is  one  too 
thin  to  induce  us  to  hesitate  in  following  some  leading  rule 
of  decision  in  matters  of  such  frequent  occurrence  in  this 
country. 
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If  the  plaintiff  be  dissatisfied,  he  must  apply  to  a  higher 
Court  to  review  the  law  above  laid  down,  and  settle  it  on 
some  certain  basis. 

Judgment  for  defendant. 


Magrath  v.  Todd. 

Discharge  of  Mortgage — Defective  affida  vit — Registry,  C.  S.  U  C,  ch.  89,  sec. 
59 — Assignment  of  lease — Liability  of  assignee. 

The  Registrar  having  recorded  a  certificate  of  discharge,  upon  an  affidavit 
which  did  not  state  the  place  of  execution,  as  required  by  the  Statute, — 
Field,  that  though  he  should  properly  have  refused  to  register  it,  yet 
being  registered  it  was  effectual  as  a  reconveyance  of  the  legal  estate  to 
the  mortgagor. 

Robsony.  Waddell,  24  U.  C.  R.  674,  distinguished,  on  the  ground  that  there 
the  defect  was  patent  on  the  face  of  the  Registry  book  where  the  memo- 
rial was  copied. 

One  M.,  being  the  original  lessee,  assigned  to  P.,  who  did  not  execute  the 
assignment,  but  assigned  to  defendant  by  mortgage,  reciting  it.  After- 
wards, on  a  decree  in  a  foreclosure  suii  brought  on  this  mortgage,  the 
land  was  sold  to  M.  as  the  highest  bidder,  who  entered  into  possession, 
but  paid  noching  and  received  no  conveyance,  nor  was  any  order  made 
vesting  the  property  in  him. — Held,  that  defendant  became  liable  on  the 
covenants  in  the  lease,  under  his  assignment  from  P.,  and  continued  so 
notwithstanding  the  sale. 

In  this  case,  at  the  Winter  Assizes  of  1866  for  York  and 
Peel,  before  Hagarty,  J.,  a  verdict  was  taken  for  the  plain- 
tiff for  $1488.50,  subject  to  the  opinion  of  the  Court  upon  a 
case  stated,  of  which  the  material  facts  were  as  follow  : 

This  action  is  brought  to  recover  rent  due  upon  premises 
leased  by  Robert  Stanton  to  Charles  March,  hj  Indenture 
dated  29th  February,  1844,  habendum  for  l!l  years  from  the 
1st  March,  1844.  Rent  is  claimed  from  the  defendant  from  the 
8th  February,  1852,  to  the  expiration  of  the  term  on  the  1st 
March,  1865. 

The  facts  of  the  case  up  to  the  commencement  of  the  action 
0^  Jones  V.  Todd,  are  fully  reported  in  22  U.  C.  R.  37.  A 
second  action  was  brought,  in  which  Cameron,  as  mortgagee 
in  fee  of  the  former  plaintiff,  Jones,  was'  plaintiff  against  the 
now  defendant,  and  the  plaintiff  Cameron  recovered,  a  verdict 
having  been  taken  for  the  plaintiff  subject  to  the  opinion  of 
the  Court.    The  case  is  reported  in  the  same  volume  of  Q.  B. 
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Reports,  390.  The  verdict  was  upheld,  and  the  judgment 
of  the  Queen's  Bench  approved  on  appeal,  (2  E.  &  A. 
Rep.  434). 

Since  the  bringing  of  that  action,  on  the  31st  of  August, 
1861,  Cameron  executed  a  certificate  in  due  form,  under  the 
Registry  Act,  stating  that  all  money  due  to  him  upon  the 
mortgage  of  27th  July,  1853,  made  to  him  by  E.  C.  Jones 
and  Margaret  his  wife,  was  satisfied.  This  was  witnessed 
by  two  persons,  who  subscribed  their  names  thereto,  their 
additions  and  places  of  residence  being  written  adjoining  each 
respective  signature. 

On  the  2nd  of  September,  1861,  one  of  these  witnesses 
made  oath  that  he  was  present  and  saw  the  same  certificate 
duly  executed  by  Cameron,  and  that  he  was  one  of  the  sub- 
scribing witnesses  thereto — not  stating  where  it  was  executed. 
The  Registrar  .made  a  memorandum  on  the  certificate  as 
follows :  "  Recorded  2nd  September,  1861,  at  3  p.  m.,  in  Lib. 
87,  fol.  585,"  and  signed  the  same. 

On  the  8th  of  February,  1862,  by  Indenture  of  that  date, 
and  duly  registered,  the  said  E.  C.  Jones  and  Margaret  his 
wife,  (as  to  dower),  in  consideration  of  £637  2s.,  granted, 
bargained,  sold,  &c.,  the  same  land,  &c.,  to  the  plaintiflf,  his 
heirs  and  assigns,  habendum  to  and  to  the  use  of  the  plain- 
tiff, his  heirs  and  assigns,  subject  to  a  proviso  for  redemption, 
with  the  usual  covenants  for  payment  and  title. 

The  declaration  {mutatis  mutandis)  was  in  the  same  form 
as  in  the  former  action.  The  same  with  two  additional 
pleas  were  pleaded.  One,  that  before  the  alleged  breaches 
of  covenant,  Jones  had  by  deed  granted  and  conveyed  all 
his  reversion  and  estate  in  the  demised  premises  alleged  to 
have  been  granted  to  him  by  Robert  Stanton  to  Cameron, 
and  that  Jones  ceased  to  have  any  reversion  in  the  said 
premises.  The  other,  that  before  any  of  the  breaches,  the 
term,  estate  and  interest  of  the*  defendant,  was  sold  by  order 
and  decree  of  the  Court  of  Chancery,  and  such  term,  estate, 
and  interest,  was  by  siich  sale  vested  in  March,  as  purchaser 
thereof,  and  the  defendant  after  that  sale  ceased  to  have, 
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and  thenceforth  had  not  any  estate  or  interest  in  the  demised 
premises. 

As  to  this  plea,  the  facts  were  that  on  the  1st  of  October, 
1861,  an  order  was  made  in  a  foreclosure  suit  brought  upon 
the  mortgage  made  by  Philpotts  to  the  defendant,  of  the 
term  for  21  years  originally  granted  by  Stanton  to  March, 
whereby  the  interest  of  March,  (if  any)  in  the  premises,  as 
well  as  in  other  lands  mortgaged  to  defendant,  was  directed 
to  be  sold,  and  on  the  10th  of  May,  1862,  these  lands  were 
sold,  and  March  was  the  highest  bidder  for  these  premises,' 
and  immediately  after  went  into  possession  of  part,  and  re- 
ceived the  rents  payable  for  the  other  part,  having  all  along 
been  in  the  receipt  of  the  same,  and  he  had  since  continued 
in  such  possession.  The  defendant  never  had  been  in  pos- 
session. By  a  report  of  the  Master,  made  on  the  2nd  Sep- 
tember, 1862,  and  afterwards  confirmed,  March  was  declared 
the  purchaser,  but  he  had  paid  no  part  of  the  purchase  money, 
no  conveyance  to  him  had  been  executed,  and  no  order  vesting 
the  property  in  him  had  been  made. 

The  other  plea  raised  the  question  of  the  sufficiency  of  the 
certificate  of  payment  of  the  money  secured  by  the  mortgage 
Jones  to  Cameron,  and  of  its  registration,  to  make  it  operate 
under  the  registry  law  as  a  reconveyance  to  Jones  of  the 
mortgaged  estate.  If  not  a  reconveyance,  Jones  had  no  legal 
estate  to  convey  to  the  present  plaintiff. 

Herbert  Jones,  for  the  plaintiff",  cited  Dwarris  on  Stat- 
utes, 634. 

Crooks,  Q.  C,  for  defendant,  cited  Bohsony,  Waddell,  24 
U.  C.  R.  574 ;  Burnett  v.  Lynch,  5  B.  &  C.  589 ;  Broom 
Leg.  Max.  80,  523  ;  Powell  on  Mortgages,  182,  183  ; 
JSTorval  v.  Pascoe,  10  Jur.  N.  S.  792 ;  Cox  v.  BisJiop,  3  Jur. 
N.  S.  499. 

Draper,  C.  J.,  delivered  the  judgment  of  the  Court. 
The  first,  second  and  third  points  taken  for  the  defend- 
ant are  in  eff'ect  determined  against  him  in  the  case  of 
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Cameron  v.  Todd  (22  U.  C.  R.  390).  (a)  Though  not  a  party 
to  giving  that  judgment,  I  was  in  the  Court  of  Appeal 
which  confirmed  it,  (2  E.  &  A.  Rep.  434). 

The  question  whether  the  plaintiff  is  assignee  in  law  of  the 
reversion  of  Stanton,  depends  upon  the  effect  of  the  certificate 
of  payment  of  the  31st  August,  1861,  and  the  registration 
thereof  as  stated. 

We  have  arrived  at  the  conclusion  that  the  certificate  so 
registered  did  operate  as  a  reconveyance.  The  Registry  Act 
Consol.  Stat.  U.  C,  ch.  89,  sec.  59,  expressly  declares  that 
every  such  certificate  of  payment  by  the  mortgagor,  his  heirs, 
&c.,  at  whatever  time  given,  and  whether  before  or  after  the 
time  limited  by  the  mortgage,  shall,  when  so  registered,  be  as 
valid  and  effectual  in  law  as  a  release  of  such  mortgage,  and 
as  a  conveyance  to  the  mortgagor,  his  heirs  &c.,  of  the  origi- 
nal estate  of  the  mortgagor. 

The  indispensable  and  effective  parts  to  produce  the  recon- 
veyance are,  payment,  the  execution  by  the  mortgagee  of 
such  a  certificate  of  payment  as  the  Statute  requires,  and 
registration  of  that  certificate.  In  these  three  things  no 
defect  has  been  suggested.  As  to  the  first,  it  is  established 
by  proof  of  the  written  acknowledgment  of  the  party  entitled 
to  the  money  ;  the  second  is  regular  in  form ;  and  so,  taken 
per  se,  is  the  registration.  But  the  affidavit  upon  which  the 
registrar  has  received  and  entered  this  certificate — in  other 
words,  has  registered — is  objected  to  because  it  does  not  con- 
tain what  the  Statute  requires,  for  it  omits  to  state  at  what 
place  the  certificate  was  made  or  executed.  In  fact  this 
defect  exists. 

We  have  no  doubt  that  this  defect  would  have  justified  the 
Registrar  in  refusing  to  enter  the  certificate,  and  that  in 
registering  it  without  an  affidavit  such  as  the  Statute  requires, 

(a)  These  points  were,  that  defendant  was  not  liable, — 1.  Because  he  is 
not  the  assignee  in  law  of  the  alleged  reversion  of  said  Robert  Stanton. — 
2.  That  said  alleged  reversion  was  merged  and  destroyed  in  the  inheritance 
thereof,  and  ceased  to  exist  by  force  of  and  under  the  proceedings  in  Chan- 
cery, brought  by  Alexander  Patterson,  for  the  foreclosure  of  said  mortgage, 
from  the  said  Robert  Stanton  to  Hugh  Carfrae,  and  the  Indenture  of  the 
27th  February,  1853.  3.  The  defendant  is  not  such  assignee  in  law  of  the 
term  referred  to  in  the  declaration  as  renders  him  liable  to  the  plaintiff  for 
the  breaches  of  covenant  in  the  declaration  mentioned. 
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he  failed  in  the  strict  and  proper  discharge  of  his  duty.  But 
on  a  consideration  of  all  the  facts  before  the  Court,  especially 
considering  what  the  omission  is,  we  are  not  prepared  to  hold 
that  this  certificate  is  inoperative.  We  think,  on  the  con-' 
trary,  we  may  say  the  act  of  the  Registrar  in  receiving  and 
entering  fieri  non  debuit,  sed  factum  valuit  (5  Co.  886). 
It  seems  to  us  a  less  evil  to  uphold  such  an  act  of  the  Regis- 
trar, though  irregular,  than  to  impose  upon  every  subsequent 
purchaser  or  incumbrancer  of  a  property  that  has  been 
mortgaged,  not  only  to  search  and  ascertain  all  that  has  been 
entered  upon  the  registry  books  in  reference  thereto,  but  to 
examine  the  memorials  or  other  instruments  entered  and 
registered,  and  the  formal  sufficiency  of  the  proof  upon  which 
the  Registrar  has  acted. 

In  arriving  at  this  conclusion,  we  have  not  forgotten  the 
recent  decision  of  Rohso7i  v.  Waddell  (24  .U.  C.  R.  574). 
We  distinguish  it  on  the  ground  that  the  objection  was 
patent  on  the  face  of  the  Registry  book,  in  which  was 
copied  the  defective  memorial,  and  was  discoverable  by 
any  one  who  searched  the  book  and  examined  the  entry. 
In  the  present  case,  on  the  face  of  the  entry  there 
was  no  defect,  and  we  think  the  obligation  to  search  does 
not  extend  further  where  this  is  the  case.  It  might  be  held 
that  a  defect  in  the  entry  of  a  memorial  in  the  Registry 
book  was  not  an  insuperable  difficulty,  if  no  defect  was  found 
to  exist  in  the  memorial  itself,  which  is  filed  in  the  Registry 
office,  and  if  this  be  so,  then  on  the  part  of  the  defendant  it 
might  be  further  urged  that  there  is  little  diff"erence  between 
going  behind  the  entry  in  the  Registrar's  book  in  order  to 
make  good  a  registration  or  to  avoid  one,  and  that  a  title 
upheld  under  such  circumstances  would  probably  defeat  a 
subsequent  purchaser  who  relied  upon  the  defect.  That  may 
be  so,  but  it  would  not  strengthen  the  defendant's  argument, 
for  his  position  in  respect  to  these  premises  is  the  same, 
whether  one  party  or  the  other  has  the  legal  fee.  The  error 
of  the  Registrar  causes  him  no  injury,  and  charges  him  with 
no  additional  liability. 

The  other  question  appears  to  be,  whether,  under  the  ninth 
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plea  and  the  facts  admitted  in  reference  thereto,  the  defend- 
ant is  to  be  held  to  be  the  assignee  of  the  lessee's  (March's) 
covenant,  and  as  such  liable  to  the  assignee  of  the  lessor,  by 
virtue  of  the  privity  of  estate,  for  the  non-payment  of  rent. 
The  judgment  referred  to  decides  the  question  to  this  extent, 
that  the  defendant,  on  the  facts  formerly  admitted,  was  mort- 
gagee of  the  entire  interest  in  the  term,  and  liable  without 
entry.    It  was  not  stated,  however,  in  that  case,  that  Philpotts, 
who  obtained  the  assignment  of  the  term  from  March,  the 
original  lessee,  did  not  execute  that  assignment.    It  appears, 
however,  that  Philpotts  afterwards  assigned  these  premises 
to  the  defendant,  by  way  of  mortgage  of  the  residue  of  the 
term,  by  a  deed  which  recited  that  March  had  duly  conveyed 
and  assigned  to  him.    But  for  the  defendant  it  is  urged  that, 
admitting  that  he  became  liable  in  the  first  instance,  his 
liability  ceased  when  under  the  order  made  in  his  foreclosure 
suit,  brought  upon  the  mortgage  from  Philpotts,  these 
premises  were  sold,  and  March  was  the  highest  bidder,  and 
entered  into  possession,  although  March  hg^s^aid  nothing, 
no  conveyance  to  him  has  been  executed,  and  no  order  vest- 
ing the  property  in  him  has  beenVade.    As  was  pointed  out 
in  the  argument,  this  contention  amounts  to  this,  that  an 
auction  sale  of  a  term,  followed  by  neither  payment  or  con- 
veyance, will  pass  the  term  to  the^ighest  bidder,  and  subject 
him,  as  the  assignee,  to  perform  covenants  to  pay  rent,  &c., 
&c.,  which  run  with  the  estate. 

Every  argument  which  was  urged  on  the  defendant's  part, 
that  Philpotts  had  not  executed  the  assignment  from  March 
to  himself,  must  apply  with  increased  force  to  the  position  of 
March,  who  as  to  this  alleged  purchase  stands  on  the  same 
footing  as  a  stranger  to  the  earlier  proceedings. 

The  settled  principle  of  law  is,  that  an  assignee  of  a  whole 
term  is  subject  to  the  covenants  in  the  original  lease,  while 
the  doctrine  of  Equity  appears  clearly  settled,  that  until  an 
assignment  is  actually  executed,  parties  who  had  contracted 
with  the  original  lessee  for  an  assignment,  and  so  were  equita- 
ble assignees,  and  on  the  faith  of  the  contract  had  entered 
into  possession  and  enjoyment,  are  not  liable  to  the  lessor  on 
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the  lessee's  covenants  for  rent  accruing  due  or  for  breaches 
of  covenant  committed  while  they  were  in  possession.  Cox  v. 
Bishop,  (3  Jur.  N.  S.  499)  and  the  cases  therein  referred  to? 
apparently  establish  this.  Now,  March's  position  is  clearly 
not  that  of  a  legal  assignee. 

In  Burnett  v.  Lynch,  (5  B.  &  C.  589,)  which  is  recog- 
nized and  acted  upon  in  Walker  v.  Bartlett,  (18  C.  B.  845), 
and  Mathezv  v.  Blackmore,  (1  H.  &  N.  T66),  the  assignment 
of  the  term  was  by  deed  poll  made  by  the  executors  of  the 
lessee,  and  the  assignee  entered  and  afterwards  assigned. 
In  our  case  the  lessee  assigned,  and  as  Philpotts  did  not 
execute  the  assignment,  his  position  is  like  that  of  the  assignee 
in  Burnett  v.  Lynch.  But  in  his  deed  of  the  17th  August, 
1853,  he  assigns  these  premises  to  the  defendant,  describing 
them  as  those  leased  by  Stanton  to  March,  and  duly  conveyed 
and  assigned  by  March  to  himself.  After  this  it  could  not 
be  open  to  him  to  contend,  against  the  principle  of  the  cases 
above  referred  to,  that  he  was  not  liable  to  the  covenants 
contained  in  the  lease.  The  assignee  who  takes  the  estate 
is,  we  apprehend,  by  his  acceptance  of  the  assignment,  though 
he  has  not  executed  it,  subject  to  and  bound  to  perform  the 
lessee's  covenants  which  are  annexed  to  the  estate,  and  he 
may  even  be  sued  upon  them  before  he  has  taken  actual  pos-^ 
session — Stone  y.  Uvans,  (Pea.  Add.  Cas.  94.)  As  the  term 
was  clearly  vested  in  the  defendant  by  way  of  mortgage, 
which  it  appears  he  has  foreclosed,  we  think  there  is  no  doubt 
he  was  liable  to  the  covenant  to  pay  the  rent. 

The  plaintiff  is,  therefore,  in  our  opinion,  entitled  to  the 
amount  of  the  verdict,  and  the  postea  should  be  delivered  to 
him. 

Postea  to  Plaintiff. 
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Griffith  v.  Hall. 

Malicious  Arrest — Pleading. 

A  declaration  for  malicious  arrest  alleged  that  at  the  time  of  making  the 
affidavit,  procuring  the  Judge's  order,  issuing  the  capias,  and  arresting 
the  plaintiff,  defendant  had  no  reasonable  or  probable  cause  for  believ- 
ing that  the  plaintiff  was  about  to  quit  Canada  with  intent  to  defraud 
defendant  of  the  debt,  or  with  any  fraudulent  intent,  yet  he  falsely  and 
maliciously,  and  without  any  reasonable  or  probable  cause,  made  oath 
that  he  verily  believed  the  plaintiff  was  about,  &c.,  and  by  means  of 
such  false  allegations  falsely  and  maliciously  induced  the  Judge  to  grant 
the  order,  and  caused  the  plaintiff's  arrest. 

Held  sufficient :  that  it  was  unnecessary  to  shew  the  order  set  aside,  or  to 
aver  that  the  affidavit  shewed  facts  and  circumstances  to  satisfy  the 
Judge,  the  real  cause  of  action  being  that  defendant  by  his  false  and 
malicious  statements  set  the  law  in  motion. 

Defendant  in  his  plea  stated  what  allegations  the  affidavit  contained,  (not 
averring  their  truth)  and  that  they  satisfied  the  Judge,  who  thereupon 
granted  the  order. 

Held,  clearly  no  defence. 

Declaration. — The  first  count  alleged  that  the  defen- 
dant maliciously,  and  without  reasonable  or  probable  cause, 
procured  from  the  County  Court  Judge  of  Peterborough  a 
special  order  directing  the  now  plaintiff  to  be  held  to  bail 
at  defendant's  suit  for  $125.25,  by  then  falsely  and  malici- 
ously representing  to  the  said  Judge,  by  a  false  affidavit, 
that  the  now  plaintiff  was  justly  and  truly  indebted  to  him, 
the  defendant,  in  8125.25 ;  and  in  pursuance  of  the  said 
order  caused  a  writ  of  capias  to  be  sued  out,  and  endorsed 
for  bail  for  $125.25,  and  caused  the  plaintiff  to  be  arrested 
by  virtue  of  the  said  writ,  and  to  be  detained,  &c.  :  that  the 
now  defendant  obtained  a  verdict  in  the  action  against  the  now 
plaintiff  for  $56  only,  this  beinga  sum  of  money  for  which  the 
said  defendant  could  not  lawfully  cause  the  said  plaintiff  to  be 
arrested,  and  afterwards,  in  the  next  term  of  the  said  County 
Court,  it  was  ordered  that  the  now  defendant  should  not  tax 
any  costs  in  said  action  against  the  now  plaintiff,  and  that  the 
now  plainiff  should  be  allowed  to  tax  his  costs  and  set  off  the 
amount  thereof  against  said  verdict,  and  afterwards  the  now 
defendant  obtained  final  judgment  against  the  now  plaintiff  in 
such  suit  for  £4  16s.  7d.,  whereby  the  said  action  was 
determined. 
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Second  Count — That  at  the  time  of  the  making  of  the 
affidavit,  procuring  the  Judge's  order,  issuing  of  the  capias, 
and  arresting  of  the  plaintiff  thereunder,  as  in  the  said  first 
count  and  hereinafter  complained  of,  or  at  any  one  or  more 
of  such  time  or  times,  the  defendant  had  not  any  reasonable 
or  probable  cause  for  believing  that  the  now  plaintiff  was, 
unless  forthwith  apprehended,  about  to  quit  Canada,  with 
intent  to  defraud  the  defendant  of  the  said  debt  in  the  said 
affidavit  mentioned,  or  with  any  fraudulent  intent  whatever  ; 
yet  in  the  affidavit  in  the  said  first  count  mentioned  the 
defendant  further  falsely  and  maliciously,  and  without  any 
such  reasonable  or  probable  cause  as  aforesaid,  made  oath 
and  swore  that  he  verily  believed  that  the  now  plaintiff,  unless 
forthwith  apprehended,  was  about  to  quit  Canada  with  intent 
to  defraud  him  of  the  said  debt  in  the  said  affidavit  mentioned, 
and  thereby  and  by  means  of  such  false  allegations  falsely 
and  maliciously  induced  the  Judge,  in  the  said  first  count 
mentioned,  to  grant  the  said  order  therein  mentioned,  and 
further  falsely  and  maliciously,  and  without  any  such  rea- 
sonable and  probable  cause  as  aforesaid,  caused  the  said 
capias  to  be  issued,  and  the  now  plaintiff  to  be  arrested  and 
imprisoned,  as  in  the  said  first  count  complained  of ;  and 
the  plaintiff  avers  that  the  said  action  in  the  said  County 
Court  was  afterwards  finally  determined  and  put  an  end  to, 
in  the  manner  and  form  in  the  said  first  count  mentioned. 

Plea  to  the  second  count — That  the  affidavit  on  w^hich  the 
said  defendant  obtained  the  said  Judge's  order  in  the  said 
Court  mentioned,  contains  the  following  allegations,  to  wit : 
First,  that  the  now  plaintiff  was  justly  and  truly  indebted  to 
the  now  defendant  in  $125.25,  being  balance  due  to  the 
now  defendant  from  the  now  plaintifi  for  his  use  by  the  now 
defendant's  permission  of  a  dwelling  house  and  premises, 
with  the  appurtenances,  of  the  now  defendant,  in  the  town 
of  Peterborough.  Second,  that  the  now  plaintiff  had  been 
for  some  time  in  the  United  States  of  America,  and  had  only 
just  returned  therefrom  to  the  said  town  of  Peterborough. 
Third,  that  the  now  plaintiff  told  the  now  defendant,  on  or 
about  the  17th  day  of  October,  1865,  that  he,  the  now 
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plaintiff,  was  going  to  return  to  the  United  States  with  his 
wife,  which  allegation  in  the  said  affidavit  contained  satisfied 
the  said  Judge  that  there  was  good  and  probable  cause  for 
believing  that  the  now  plaintiff,  unless  he  was  forthwith 
apprehended,  was  about  to  quit  Canada  with  intent  to 
defraud  his  creditors  generally,  or  the  now  defendant  in  par- 
ticular ;  and  the  said  Judge  being  so  satisfied  as  aforesaid, 
thereupon  made  the  said  order,  and  thereafter  the  now  de- 
fendant caused  the  said  capias  to  be  issued,  and  the  now 
plaintiff  to  be  arrested  as  aforesaid,  which  is  the  said  alleged 
cause  of  action  in  the  second  count  mentioned. 

The  plaintiff  having  demurred  to  this  plea,  the  defendant 
joined  in  demurrer,  and  took  the  following  objections  to  the 
second  count  : 

1.  That  the  said  second  count  does  not  shew  what  facts 
and  circumstances  in  said  affidavit  were  set  out,  or  that  any 
fraud  or  falsehood  was  practiced  by  the  said  now  defendant, 
in  setting  out  such  facts  and  circumstances,  or  that  the  same 
y  were  not  fairly  and  truly  stated  in  said  affidavit. 

~  2.  That  it  does  not  allege  that  the  said  affidavit  did  not 
shew  such  facts  and  circumstances  as  are  required  by  the 
statute  in  that  behalf  to  be  contained  in  such  an  affidavit,  or 
that  the  said  special  order  was  set  aside  or  discharged  by 
reason  of  any  irregularity,  or  insufficiency,  or  falsehood  of 
any  such  facts  or  circumstances  as  were  therein  set  out. 

3.  That  until  such  special  order,  or  the  arrest  made  under 
the  said  writ  issued  thereon,  has  been  set  aside,  said  order 
affords  a  sufficient  protection  to  the  defendant  herein,  the 
said  count  not  shewing  that  there  were  not  facts  and  circum- 
stances set  out  in  such  affidavit  as  required  by  the  statute  in 
that  behalf,  or  that  any  such  facts  and  circumstances  were 
falsely  and  fraudulently  stated,  and  misled  or  imposed  upon  - 
the  said  Judge. 

4.  That  the  said  second  count  only  alleges  that  defendant 
swore  that  he  verily  believed,  &c.,  which  was  a  mete  state- 
ment of  opinion  of  defendant,  and  not  a  fact  or  circumstance 
such  as  could  have  satisfied  the  said  Judge  as  alleged. 

5.  That  the  said  Judge  having  jurisdiction  to  make  the 
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said  special  order,  is  a  justification  to  defendant  acting  in 
pursuance  thereof ;  said  second  count  not  shewing  that  the 
same  was  procured  by  a  false  statement  of  facts  and  circum- 
stances by  defendant,  or  that  it  was  fraudulently  and  mali- 
ciously procured,  without  shewing  any  such  facts  and  circum- 
stances in  the  manner  and  as  required  by  the  statute  in  that 
behalf.  • 

C.  S.  Patterson,  for  the  plaintiff,  cited  Gibbons  v.  Alison, 
3  C.  B.  185  :  Daniels  v.  Fielding,  16  M.  &  W.  200  ;  Davis  v, 
Noahe,  6  M.  &  S.  32  ;  Whitworth  v.  Hall,  2  B.  &  Ad.  695 ; 
Ross  V.  Norman,  5  Ex.  359. 

J.  A.  Boyd,  contra,  cited  Steward  v.  Gromett,  7  C.  B. 
N.  S.  204,  208  ;  H(trgreaves  v.  Hayes,  5  E.  &  B.  272  ; 
Riddell  V.  Broivn,  21  U.  C.  R.  96 ;  Nevill  v.  Loadman,  2 
F.  &  F.  313;  Munce  v.  Black,  7  Ir.  C.  L.  Rep.  475. 

Hagarty,  J.,  delivered  the  judgment  of  the  Court. 

The  plea  is  demurred  to  on  various  grounds.  It  is  im- 
possible to  support  it. 

It  merely  states  what  plaintiff"  swore  to,  without  any  aver- 
ment that  his  statements  were  true.  It  shews  only  what  was 
presented  to  the  Judge  on  which  he  made  his  order.  It  does 
not  deny  the  matters  complained  of,  and  leaves  the  count 
wholly  unanswered.  We  think  it  useless  to  say  more  than 
that  we  have  no  doubt  whatever  of  its  being  a  bad  plea. 

But  defendant  then  excepts  to  the  second  count  on  many 
grounds. 

Most  of  these  exceptions  bear  their  own  refutation  on 
their  face.  In  charges  for  malicious  arrest  the  grievance  is 
that  defendant  maliciously,  without  reasonable  or  probable 
cause,  set  the  law  in  motion — that  by  his  false  and  untrue 
statements  he  procured  from  a  Judge  the  order  for  bailable 
process. 

Whether  the  order  be  afterwards  set  aside  or  not,  whether 
for  irregularity  or  on  affidavits,  as  allowed  by  the  Statute, 
does  not  in  our  opinion  affect  the  right  of  action.  If  the 
groundwork  of  the  action  exist,  the  subsequent  fate  of  the 
order  may  not  aflfect  it.    A  person  thus  arrested  need  not 
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move  against  the  order.  He  may  choose  to  leave  it  undis- 
turbed, or  may  pay  the  debt  immediately  after  his  arrest, 
or  allow  the  case  to  proceed  to  judgment,  as  is  averred  in 
the  case  before  us.  See  Per  Byles  J.,  in  Steward  v.  Gro- 
mett,  7  C.  B.  N.  S.  208. 

The  objection  chiefly  pressed  on  the  argument  was  that 
the  count  did  not  aver  that  the  affidavit  stated  the  facts  and 
circumstances  required  by  statute ;  or  rather,  perhaps,  that 
the  count  only  states  that  defendant  swore  that  he  verily 
believed,  &c.,  whereas  the  act  requires  the  affidavit  to  shew 
facts  and  circumstances  to  satisfy  the  Judge.  We  hardly  see 
how  this  can  render  the  count  bad.  A  man  may  obtain  a 
Judge's  order  for  the  arrest  of  another  on  insufficient  mate- 
rials, on  an  affidavit  possibly  containing  no  more  than  is 
stated  in  this  count,  through  the  error  or  inadvertence  of  the 
judge,  yet  we  think  that  the  person  arrested  may  have  his 
right  of  action.  It  is  not  like  the  question  determined  in 
this  Court  in  Hunt  v.  MeArthur,  (24  U.  C.  R.  256)  where 
defendant  procured  the  plaintiff's  arrest  on  a  warrant  issued 
by  a  person  without  jurisdiction.  It  is  here  averred  that 
defendant  made  an  ungrounded  statement,  "  and  by  means 
of  such  false  allegations,  falsely  and  maliciously  induced  the 
said  Judge"  to  grant  the  order  to  arrest.  The  count  is  not 
very  artificially  drawn,  but  it  contains,  we  think,  enough  to 
shew  a  good  cause  of  action. 

Most  probably  the  affidavit  did  state  certain  facts,  and 
then  proceeded,  as  stated  in  the  count,  to  aver  defendant's 
belief,  as  such  affidavits  usually  do. 

The  defendant's  argument  must  go  the  length  that  where 
a  person,  on  a  clearly  insufficient  statement,  nevertheless  has 
succeeded  in  inducing  a  Judge  to  make  the  order,  he  can 
take  advantage  of  his  own  wrong,  and  urge  it  as  an  answer 
to  a  man  seeking  redress  for  a  clearly  malicious  arrest.  We 
cannot  accede  to  this  doctrine. 

In  Daniels  v.  Fielding,  (16  M.  &  W.  206)  Rolfe  B.  points 
out  the  distinction  between  the  action  before  and  since  the 
order  of  a  Judge  became  necessary  for  an  arrest.  He  says, 
"  The  foundation  on  which  an  action  must  now  rest  is,  that 


GRIFFITH  V.  HALL. 


99 


the  party  obtaining  the  capias  has  imposed  on  the  Judge  by 
some  false  statement,  some  suggestio  falsi  or  suppressio  veriy 
and  has  thereby  satisfied  him  not  only  of  the  existence  of 
the  debt  to  the  requisite  amount,  but  also  that  there  is 
reasonable  ground  for  supposing  the  debtor  is  about  to  quit 
the  country.  But  how  will  it  be  if,  without  any  such  fraud 
or  falsehood,  a  plaintifi",  upon  an  affidavit  fairly  stating  the 
facts,  succeeds  in  satisfying  a  Judge  that  the  defendant  is 
about  to  quit  the  country,  and  so  obtains  an  order  for  a.  capias 
to  arrest  the  defend^ait,  even  though  he  may  not  himself  be- 
lieve that  the  defendant  does  intend  to  leave  the  country  ? 
*  *  It  is  essential,  under  the  present  statute,  that  the 
plaintiff  should  allege  falsehood  or  fraud  in  obtaining  the 
original  order.  The  action  is  in  its  nature  similar  to  an 
action  for  a  malicious  prosecution  on  a  criminal  charge,  and 
the  declaration  ought  therefore,  in  analogy  to  the  course  of 
pleading  in  such  actions,  to  state  what  the  false  charge  or 
statement  was  by  which  the  Judge  was  misled." 

In  our  case  the  count  states  expressly  that  it  was  by 
means  of  a  false  and  malicious  statement  of  defendant's  be- 
lief that  the  plaintiff  was  about  to  leave  the  country,  that  he 
induced  the  Judge  to  make  the  order. 

Unless,  therefore,  we  are  prepared  to  hold  it  a  defence 
that  the  Judge  should  not  have  acted  on  such  a  statement, 
although  it  is  alleged  that  he  did  so  to  the  plaintiff's  dam- 
age, we  must  hold  the  count  sufficient. 

Judgment  for  plaintiff. 
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Ryan  v.  Devereux. 

Will — Devise  to  attesting  witness — Memorial  signed  by  him — Proof  of  attesta- 
tion—25  Geo.  II.  ch.  6— Statute  of  frauds— C.  S.  U.  C.  ch.  82,  sec.  13— 
"  Credible  witness^' — Evidence  taken  under  commission  in  U.  C. — Proof  of 
examination — 0.  S.  U.  C.  ch.  32,  sees.  19,  21. 

In  ejectment  the  plaintiff  claimed  under  the  heir-at-law  of  J.  D.,  defendant 
tinder  J.  D.'s  will,  by  which  the  land  in  question  was  devised  to  defen- 
dant, with  a  devise  over  to  another  son  if  he  died  before  25,  and  similar 
devises  over  if  that  and  other  devisees  named  died  before  that  age,  hia 
son  John  being  the  last  named  ;  but  whoever  got  the  property  was  to 
pay  each  of  his  children  £5.  There  were  the  names  of  three  attesting 
witnesses,  John,  and  M.,  who  had  married  one  of  testator's  daughters, 
being  two  of  them;  and  the  will  was  registered  on  a  memorial  signed  by 
John  as  one  of  the  devisees.  The  jury,  however,  found  that  John  was 
not  in  fact  an  attesting  witness. 

Held,  that  this  finding  was  wrong,  upon  the  evidence  set  out  below,  and 
that  it  should  have  been  shewn  whether  testator's  titl«  was  registered, 
for  otherwise  registration  of  the  will  under  C.  S.  U.  C.  ch.  89  would  be 
unnecessary.    A  new  trial  was  therefore  ordered. 

If  John  was  an  attesting  witness,  then  under  25  Geo.  II.  ch.  6,  the  devise 
to  him  was  void,  and  the  registry  on  a  memorial  signed  by  him  as  devisee 
was  ineffectual 

If  he  was  not,  then  of  the  two  remaining  witnesses,  M.  was  disqualified, 
for  the  devise  to  his  wife  of  a  legacy  was  not  avoided  by  25  Geo.IL,  and 
it  made  him  not  a  credible  witness  within  the  Statute  of  frauds. 

Consol.  Stat.  U.  C.  ch.  82,  sec.  18,  which  allows  wills  to  be  attested  by  two 
instead  of  three  witnesses,  changes  the  number  only,  not  the  character ; 
they'must  still  be  "  credible"  witnesses. 

Semble,  therefore,  in  either  case,  if  the  Tvill  required  registration  the  plain 
tiff  would  be  entitled  to  recover. 

Consol.  Stat.  U.  C.  ch.  32,  sees.  19,  21,  authorizes  the  examination  of  aged 
or  infirm  persons  under  commission  within,  or  of  any  persons  out  of.  Upper 
Canada,  but  provides  for  the  proof  and  reception  of  such  latter  exami- 
nation only.  Held,  that  an  examination  within  U.  C.  was  clearly,  by 
necessary  intendment,  made  receivable  when  duly  taken,  which  in  this 
case  was  proved  by  the  commissioner. 

Ejectment  for  lot  22  in  the  1st  concession  of  McKillop. 
Writ  tested  28th  of  June,  1866.    Defence  for  whole. 

The  trial  took  place  at  Goderich,  in  October  last,  before 
Hagarty,  J. 

The  plaintiff  proved  the  death  of  John  Devereux;  under 
whom  as  owner  in  fee  both  the  defendant  and  himself 
claimed  the  land,  to  have  happened  in  1850,  and  that  he 
died  in  possession  of  the  premises.  William  Devereux  was 
his  eldest  son,  and  a  deed  from  him  to  the  plaintiff,  dated 
26th  May,  1866,  for  valuable  consideration,  was  proved. 

On  the  defence  a  commission  to  examine  Dennis  Downey, 
issued  under  the  seal  of  this  Court,  tested  4th  August, 
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1866,  was  offered  in  evidence,  with  the  examination  and 
papers  attached  thereto.  This  commission  was  sued  out 
under  a  Judge's  order,  made  in  Chambers  on-  the  2nd  of 
August,  directing  that  Dennis  Downey,  then  within  the 
jurisdiction,  might  be  examined  before  J.  Y.  Elwood,  Esq., 
upon  interrogatories,  at  his  (Downey's)  house  in  the  town- 
ship of  McKillop,  and  (after  other  particulars)  that  the 
plaintiff  should  be  at  liberty  to  cross-examine  the  witness 
upon  cross  interrogatories  or  vivd  voce,  and  that  the  witness 
might  be  fijrther  examined  and  cross-examined  vivd  voce. 
The  usual  provision  for  the  return  of  the  commission  and 
the  examination  taken  was  inserted.  The  Commissioner 
was  called  as  a  witness,  and  proved  the  execution  of  the  com- 
mission and  the  taking  of  the  examination,  and  the  taking 
an  affidavit  himself  of  the  execution,  which  affidavit  was 
attached  to  the  commission.  A  medical  witness  was  called 
and  proved  that  Downey  was  then  in  McKillop,  infirm  and 
confined  to  his  bed,  not  able  to  attend  Court. 

The  plaintiff's  counsel  objected,  that  the  affidavit  made  by 
the  Commissioner  of  due  execution  was  insufficient,  and  did 
not  shew  that  the  papers  annexed  were  the  examinations 
taken  by  him.  His  vivd  voce  evidence  answered  these  objec- 
tions, and  the  evidence  was  read. 

Downey  proved  the  execution  of  the  will  by  the  deceased 
in  the  presence  of  himself  and  Peter  McCann,  and  that 
they  subscribed  their  names  in  each  other's  presence,  and  in 
presence  of  the  testator,  and  at  his  request ;  but  there  was 
the  name  of  a  third  witness,  John  Devereux,  junior,  sub- 
scribed, and  Downey  could  not  swear  that  he  saw  him  sign, 
nor  that  the  signature  was  his;  nor  that  he  was  present 
when  the  testator  signed  it,  though  he  might  have  been  ;  he 
thought  he  was  ;  he  was  in  the  room  and  near  testator's 
bed  at  one  part  of  the  time.  Downey  swore  he  took  charge 
of  the  will  as  soon  as  it  was  executed,  and  that  it  was  in  his 
possession,  except  when  left  at  the  registry  office,  till  about 
two  years  before  his  examination,  when  he  gave  it  up  to 
the  defendant.  It  had  not  been  altered  while  in  his  posses- 
sion, f 
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The  will  had  endorsed  upon  it  a  certificate  of  registration 
upon  the  29th  of  January,  1857. 

By  this  will  the  testator  gave  (after  the  death  of  his  wife, 
which  happened  four  years  after  testator  died)  the  lot  in 
question  to  his  son  Edward,  the  defendant,  but  he  was  not 
to  get  possession  until  he  was  twenty-five  years  old.  If  he 
died  before,  there  was  a  devise  over  to  another  son,  and  if 
he  died  under  that  age  the  land  was  given  to  another,  and 
on  the  similar  event  of  his  death,  then  to  John  ;  and  which- 
ever  of  them  got  the  property  was  to  pay  to  the  rest  of 
his  children  the  sum  of  £5.  John  Devereux  was  one 
of  the  executors.  William,  the  testator's  eldest  son,  was  not 
named  in  the  will.  The  testator  left  the  following  children 
him  surviving: — 1.  William,  2.  John,  3.  Thomas,  4.  Mary, 
5.  Elizabeth,  6.  Margaret,  7.  Edward,  8.  Robert,  9.  James, 
10.  Catherine,  11.  Ellen.  Peter  McCann,  one  of  the  sub- 
scribing witnesses  to  the  will,  married  the  testator's  daugh- 
ter Mary.  John  Devereux  could  not  say  whether  he  had 
subscribed  his  name  as  a  witness  to  the  will  or  not.  He 
signed  the  memorial  for  the  registration  of  the  will,  in  which 
memorial  the  will  was  stated  to  be  executed  in  presence  of 
the  three  subscribing  witnesses,  but .  though  they  were  all 
named  neither  of  their  places  of  abode  nor  addition  was 
given.  John  Devereux  required  it  to  be  executed  as  "  one 
of  the  devisees." 

The  plaintiff's  counsel  objected  to  the  registration  as  void : 
that  the  memorial  did  not  comply  with  the  directions  of  the 
statute  as  regarded  the  places  of  abode  and  the  residence  of 
the  witnesses,  and  the  affidavit  of  execution  was  insuffici- 
ent, not  stating  where  the  will  had  been  executed  ;  also,  that 
John  Devereux  could  not  legally  execute  the  memorial,  and 
being  a  devisee  could  not  be  a  subscribing  witness. 

It  was  left  to  the  jury  to  determine  whether  John  Deve^ 
reux,  as  a  matter  of  fact,  did  attest  the  execution  of  the  will 
'  in  presence  of  the  other  witnesses  and  of  testator,  and  at  the 
request  of  the  testator. 

As  to  other  points  arising— among  others,  whether  Peter 
McCann  was  a  good  witness  to  the  will,  being  at  the  time 
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married  to  a  daughter  and  legatee  of  the  testator— it  was 
agreed  the  learned  Judge  should  direct  for  defendant,  leave 
being  reserved  to  the  plaintiff  to  move  to  enter  a  verdict  for 
him,  if  on  the  whole  evidence  the  Court  should  think  him 
entitled  to  recover. 

The  jury  found  that  there  was  no  proof  that  John  Deve- 
reux  signed  the  will,  or  that  he  signed  in  presence  of  the 
other  witnesses,  and  they  gave  a  verdict  for  defendant. 

Robert  A.  Harrison  obtained  a  rule  to  enter  a  verdict 
for  the  plaintiff,  on  the  following  grounds: — 1.  That  the 
will  of  Devereux,  deceased,  was  not  proved  to  have  been 
executed  and  attested  so  as  to  pass  real  estate.*  2.  That 
even  if  so  proved,  the  same  was  not  duly  registered,  and  so 
was  void  against  the  deed  to  the  plaintiff  from  the  heir- 
at-law  of  John  Devereux,  deceased. 

Or  for  a  new  trial  for  the  improper  reception  of  the  evi- 
dence of  Dennis  Downey,  there  being  no  law  in  force  to 
warrant  the  same  being  so  received,  and  if  there  were,  the 
due  taking  of  the  examination  thereunder  was  not  duly 
proved. 

K.  McEenzie,  Q.C.,  and  3fcM{chaeIy  shewed  cause,  citing 
Hatjield\.  Thorp,  5  B.  &  Al.  589 ;  Jarman  on  Wills,  3d  Ed. 
vol.  I.,  p.  67. 

Leith  and  Robert  A.  Harrison,  contra,  cited  Doe  Taylor 
V.  Mills,  1  Moo.  &  Rob.  288  ;  Holdfast  dem.  Anstey  v. 
Bowsing,  2  Str.  1253  ;  CrawfM  v.  Curragh,  15  C.  P. 
55  ;  Wigan  v.  Rowland,  11  Hare  157  ;  Williams  on  Real 
Property,  5th  Ed.  177 ;  G-rill  v.  Q-eneral  Iron  Screw 
Collier  Co.,  L.  R.  1  C.  P.  601. 

Draper,  C.  J.,  delivered  the  judgment  of  the  Court. 

The  objections  to  the  registration  of  the  memorial  are 
three.  The  first  is  that  the  memorial  did  not  contain  the 
names  and  additions  of  all  the  witnesses  to  the  will  and 
their  places  of  abode.  The  answer  is  that  the  memorial  did 
contain  the  names  of  all  the  subscribing  witnesses,  and  though 
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it  did  not  state  the  place  of  abode  or  tke  addition  of  either, 
the  statute  29  Yic.  ch.  24  (Sec.  78)  expressly  cures  that 
defect,  by  enacting  (amongst  other  things)  that  no  registra- 
tion of  any  deed  or  other  instrument  theretofore  made  ({.  e. 
before  the  18th  of  September,  1865,)  shall  be  adjudged  void 
by  any  such  omission. 

The  second  objection  is  that  the  affidavit  does  not  state 
the  place  at  which  the  will  was  executed.  The  law  did  not 
require  it,  as  it  then  stt.od,  for  it  required  only  that  one  of 
the  witnesses  to  the  will  or  Probate  thereof  (if  the  will  was 
not  made  out  of  Upper  Canada)  should  swear  to  the  execu- 
tion of  the  memorial.  Here  that  and  even  more  is  sworn 
to  in  the  affidavit.  Even  if  the  affidavit  had  been  defective 
on  the  ground  suggested,  we  should  have  held,  for  the  rea- 
sons given  in  MagratJi  v.  Todd  just  decided  (ante  p.  87)  that 
the  omission  did  not  vacate  the  actual  registration. 

The  third  objection  is,  that  although  John  Devereux,  Jr., 
was  named  as  a  devisee  of  the  land  in  question,  contingent 
on  the  previous  devisees  dying  without  attaining  the  age  of 
twenty-five,  that  by  his  becoming  a  witness  to  the  will,  the 
devise  to  him  became  void  under  the  Statute  25  Geo.  II., 
c.  6,  and  therefore  he  could  not  execute  a  valid  memt)rial  of 
the  will  for  registration,  because  our  registry  act  required 
that  the  memorial  should  be  under  the  hand  and  seal  of 
some  devisee  or  the  executor,  (fee,  of  some  devisee  named  in 
the  will. 

The  25  Geo.  II.,  c.  6,  ^.  1,  enacts  that  if  any  person  shall 
attest  the  execution  of  any  will  or  codicil  which  shall  be 
made  after  the  24th  of  June,  1752,  to  w^hom  any  beneficial 
devise,  legacy,  estate,  interest,  gift  or  appointment  of  or 
affecting  any  real  or  personal  estate,  (other  than  or  except 
charges  on  lands  for  payment  of  debts)  shall  be  given  or 
made,  such  devise,  &c.,  shall  so  far  only  as  concerns  such 
person  attesting  the  execution  of  such  will  or  codicil,  or  any 
person  claiming  under  him,  be  utterly  null  and  void,  and 
such  person  shall  be  admitted  as  a  witness  to  the  execution 
of  such  will  or  codicil  within  the  intent  of  the  statute  of 
frauds,  notwithstanding  such  devise,  &c. 
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If  then  John  Devereux,  Jr.,  was  a  subscribing  witness  to 
•the  will,  the  devise  to  him  was  annulled  by  the  statute,  and 
the  registration  of  a  memorial  signed  by  him  as  devisee  was 
not  sanctioned  by  the  registry  law ;  he  was  a  stranger  to  the 
estate.  Then  the  registry  act  applying  to  this  case  (Consol. 
Stat.  U.  C.  c.  89)  provides  (s.  44)  that  every  devise  by  will 
of  the  lands,  &c.,  contained  in  any  memorial  duly  registered, 
made  and  published  after  the  registering  of  such  memorial, 
shall  be  adjudged  fraudulent  and  void  against  a  subsequent 
purchaser  for  value,  unless  a  memorial  of  such  will  be  regis- 
tered within  the  twelve  months  next  after  the  death  of  the 
testator  limited  by  the  act. 

But  all  that  appears  respecting  the  testator's  title  is  that 
he  died  in  possession,  and  that  both  plaintiff  and  defendant 
claim  through  or  under  him.  It  was  not  proved  that  there 
was  a  memorial  affecting  this  land  registered  before  the 
memorial  of  the  will,  for  the  evidence  of  the  deputy-regis> 
trar — who  was  called  for  the  plaintiff  and  produced  the 
original  memorial  of  the  will,  and  added,  there  was  "  no 
other  memorial — refers  evidently,  I  think,  to  the  will  not  to 
the  land,  the  object  of  calling  him  by  the  plaintiff  being  to 
raise  the  objection  to  the  execution  of  the  memorial,  and  to 
the  affidavit  proving  such  objection. 

It  is  however  a  question  whether  John  Devereux,  Jr.,  was 
a  witness  to  the  will,  within  the  meaning  of  the  statutes. 
His  name  is  subscribed  as  a  wiffiess.  Both  he  and  Downey 
swear  he  was  in  the  room,  and  Downey  says  "  Peter  McCann 
"  was  in  the  room  at  the  time  of  Signature,  he  saw  testator 
"  sign  the  will.  John  Devereux,  Jr.,  was  in  the  rooni  also ; 
*^  he  was  near  the  bed.  I  cannot  say  whether  he  signed  as 
"  a  witness  or  not.  I  do  not  think  ever  John  Devereux, 
"  Jr.,  got  the  will  from  me  to  sign  as  a  witness  after  the 
"will  came  into  my  possession." 

Downey  himself  makes  the  affidavit  for  registration  of  the 
memorial,  in  which  it  is  stated  that  the  will  was  witnessed 
by  the  three — Downey,  McCann,  and  John  Devereux,  Jr. 
There  is  a  curious  mistake  in  his  affidavit.  He  swears  to 
*the  execution  of  the  will  as  well  as  of  the  memorial,  and 
that  the  memorial  was  attested  by  him  and  the  two 
14  VOL.  XXVI. 
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other  subscribing  witnesses,  there  being  only  one  other 
witness  to  the  memorial  while  there  are  three  names  written 
as  witnesses  to  the  will.  John  Devereux,  Jr.,  does  not  deny 
that  the  signature  to  the  will  is  his  own ;  he  admits  that  it 
is  like  his  signature,  but  cannot  remember  whether  he  signed 
it  or  no. 

The  jury,  however,  delivered  their  finding  upon  this  ques- 
tion in  writing,  "  that  there  is  no  proof  that  John  Devereux 
"  signed  the  will  nor  the  witness  in  the  presence  of  each 
other,"  a  very  dubious  statement,  capable  Of  the  interpre- 
tation that  John  Devereux  (testator's  name)  did  not  make 
the  will,  but  at  all  events  meaning  that  the  witnesses  did 
not  sign  in  each  other's  presence.  If  it  had  been  left  to  the 
Court  to  draw  inferences  of  fact,  I  should  have  been  irre- 
sistibly brought  to  the  conclusion  that  John  Devereux,  Jr., 
was  as  much  a  subscribing  witness  as  either  Downey  or 
McCann.  Indeed  the  jury  have  (inadvertently  no  doubt) 
decided  a  point  of  law,  that  there  was  no  proof,  whereas 
there  was  proof,  by  which  word  I  think  they  meant  evidence, 
upon  that  point,  which  upon  the  evidence  was  left  to  them 
to  decide.  I  can  conceive  no  motive  for  John  Devereux, 
Jr.,  signing  the  will  as  a  witness  after  his  father's  death,  if 
he  had  the  opportunity,  which  Downey's  testimony  goes  very 
far  to  negative,  for  besides  his  statement  of  his  keeping  the 
will  from  the  time  of  its  execution  till  it  was  sent  to  be 
registered,  he  says  the  papers  for  registration  were  prepared 
in  the  registry  office,  and  as  he  swore  to  the  execution  of 
them,  the  reasonable  inference  is  he  was  there  also,  and  if 
so  that  he  took  the  will  with  him. 

The  finding  of  the  jury  that  the  "witness"  did  not  sign 
"  in  the  presence  of  each  other,"  may  mean  that  there  is  no 
proof  that  John  Devereux,  Jr.,  signed  in  the  presence  of 
each  of  the  other  witnesses.  If  so  it  is  unhappily  expressed, 
especially  after  their  finding  that  there  is  no  proof  that  John 
Devereux  signed  the  will  at  all.  If  the  meaning  be  that 
neither  of  the  witnesses  signed  in  each  other's  presence, 
then  the  will  was  not  duly  executed  under  Con.  Stat.  U.  C. 
c.  82,  sec.  13,  and  the  enquiry  would  rStill  remain  whether 
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it  was  signed  by  two  witnesses  in  the  presence  of  the  testa- 
tor (two  being  by  our  statute  sufficient  in  place  of  three), 
and  so  valid  under  the  statute  of  frauds.  This  alternative 
mode  of  attestation  is  affirmed  in  the  case  of  Craivford  v. 
Curragh  (15  C.  P.  55),  and  we  should,  if  necessary,  follow 
that  decision,  as  made  by  a  Court  of  co-ordinate  decision, 
until  reversed  by  a  higher  tribunal.  But  I  advisedly  abstain 
from  expressing  an  opinion  of  concurrence  in  or  dissent 
from  that  decision.  I  have  not  arrived  at  any  positive  con- 
clusion upon  it. 

But  assuming,  as  we  do,  that  John  Devereux,  Jr.,  was  a 
subscribing  witness  to  the  will,  and  that  no  memorial  thereof 
has  been  duly  registered  because  he  was  not  a  devisee,  it 
must  be  settled  whether  the  title  of  the  testator  was  regis- 
tered or  not.  If  the  parties  cannot  agree  upon  this,  the 
case  must  go  to  another  jury.  If  the  testator's  title  was  not 
registered  the  registration  of  the  will  was  unnecessary,  and 
the  verdict  for  the  defendant  is  right,  if  the  will  was  duly  made. 

But  another  question  is  raised  as  to  that.  It  is  assumed 
that  John  Devereux,  Jr.,  was  rightly  found  not  to  be  a 
witness  to  the  will;  that  either  he  did  not  sign  at  all,  or,  if 
he  did,  that  he  neither  signed  in  testators's  presence  nor  in 
the  presence  of  the  other  witnesses.  Still  the  execution 
attested  by  two  witnesses  is  by  our  statute  enough,  arid  the 
plaintiff  objects  that  Peter  McCann  is  not  a  "  credible"  wit- 
ness within  the  meaning  of  the  statute  of  frauds. 

The  facts  on  which  this  objection  is  rested  are  that  at  the 
time  of  the  making  the  will  Peter  McCann  was  married  to 
one  of  testator's  daughters,  and  that  the  will  gives  a  legacy, 
payable  by  that  one  of  the  sons  who  gets  the  land,  to  each 
of  the  other  children  of  the  testator.  It  depended  on  a  con- 
tingency which  of  the  sons  should  take,  but  the  legacy  was 
to  be  paid  by  that  one,  whoever  he  might  be.  Now  a  credi- 
ble witness  means  a  witness  not  incapacitated  by  mental 
imbecility,  interest,  or  crime.  It  has  been  decided  that  the 
statute  25  Geo.  II.  does  not  apply  where  the  witness  took 
an  interest  consequentially  and  not  directly  under  the  will. 
Hatfield  v.  Thorp  (5  B.  &  Al.  589)  is  a  direct  authority  on 
this  point ;  and  where  the  gift  was  of  personalty,  Emanuel 
•  V.  Constable  (3  Russ.  436)  shews  that  the  legacy  is  not  void, 
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wherefore  it  appears  that  Peter  McCann  was  an  interested 
witness  by  reason  of  the  legacy  to  his  wife,  and  so  not  cre- 
dible within  the  language  of  the  statute  of  frauds. 

It  has  been  argued  that  our  act  (ch.  82  already  noticed) 
does  not  contain  the  word  credible,  and  that,  as  it  says  a 
will  attested  by  two  witnesses  shall  have  the  same  validity 
and  effect  as  if  attested  by  three  witnesses,  this  will  is 
proved.  We  have  no  doubt  whatever  that  the  change  in- 
tended by  those  words  related  exclusively  to  the  number  of 
witnesses,  not  to  their  character,  and  that  it  was  not  in- 
tended to  make  good  an  attestation  by  witnesses  who  derived 
a"  benefit  under  the  will.  If,  therefore,  the  finding  of  the 
jury  that  John  Devereux,  Jr.,  did  not  sign  as  a  witness  to 
the  will  be  adopted,  then  no  will  has  been  executed  as  re- 
quired by  law  attested  by  two  witnesses,  and  the  plaintiff  is 
entitled  to  recover. 

The  sufficiency  of  the  signature  of  witnesses  as  attesting  the 
execution  of  the  will  has  not  not  been  made  a  point  in  this 
case.  (a). 

We  think  there  should  be  a  new  trial,  as  we  think  the 
finding  as  to  John  Devereux,  Jr.,  having  signed  as  a  witness 
really  contrary  to  evidence,  and  because,  if  he  did  attest  in 
that  character,  as  that  act  would  avoid  the  devise  to  him, 
then  apparently  the  will  was  executed  in  the  presence 
of  two  credible  witnesses  ;  also,  because  we  pught  to  have 
it  settled  whether  the  title  was  registered  or  no  before  the 
memorial  of  the  will. 

As  to  the  objection  to  the  reception  of  the  evidence  of 
Dennis  Downey,  we  thought  it  of  so  little  weight  that  we 
had  nearly  overlooked  it.  The  law  as  applicable  to  the 
point  has  been  in  force  since  1822,  and  no  one  we  think  , 
until  now  has  suggested  a  doubt  that  when  the  Legis- 
lature authorized  the  issuing  of  a  commission  to  take  the 
examination  of  any  aged  or  infirm  person  resident  within 
Upper  Canada,  whose  testimony  the  plaintiff  or  defendant 
in  any  cause  is  desirous  of  having  at  the  trial  thereof,  they 
did  not  by  necessary  intendment  mean  that  the  examination 
duly  taken  should  be  received  at  the  trial  without  further 

(a).  The  attestation  clause  was  Signed,  and  sealed,  and  delivered,  in 
the  presence  of  Dennis  Powney,  Peter  McCann,  John  Devereux,  Junr." 
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words.  As  to  the  due  taking  of  the  examination  not  being 
duly  proveJ,  the  commissioner  himself  was  examined,  and 
stated  what  he  did  as  well  as  identified  the  examination 
which  he  returned.  The  formalities  pointed  out  in  a  subse- 
quent section  of  the  same  act  relate  only  to  examinations 
taken  without  the  limits  of  Upper  Canada. 

Rule  absolute  for  new  trial. 


Davis  v.  Barnett  et  al. 

Maliciously  •procuring  proceedings  in  Chancery—  Interfering  tvith  plaintiff^ s 
business — Right  of  action  for — Pleading. 

The  first  count  of  the  declaration  alleged  that  the  plaintiff  was  an  hotel 
keeper  at  Niagara  Falls,  and  furnished  guides  and  dresses  to  persons 
going  under  the  Falls,  and  by  consent  of  the  Government  had  a  stairway 
for  visitors  down  the  bank  of  the  river;  that  defendants  also  had  a  stair- 
way for  the  same  purpose  ;  that  the  plaintiff's  stairway  had  been  burned 
down,  and  while  he  was  rebuilding  it  defendants,  contriving  to  injure 
him,  falsely  and  maliciously,  and  without  reasonable  or  probable  cause^ 
represented  to  the  Attorney-General  that  the  land  on  which  the  plain- 
tiff's stairway  was  built  (which  belonged  to  the  Crown)  was  necessary 
for  military  purposes,  and  that  the  land  on  top  of  the  bank  was  required 
for  a  highway,  and  had  so  been  used  for  many  years  by  license  from  the 
Crown,  and  that  the  plaintiff  had  wrongfully  intruded  on  said  land,  and 
had  begun  to  excavate  and  destroy  the  cliff  at  the  top  of  the  bank,  reduc- 
ing the  width  of  the  road  ;  and  thereby  defendants  induced  the  Attorney- 
General  to  permit  the  use  of  his  name  in  filing  an  information  in  Chancery 
to  restrain  the  plaintiff,  and  obtained  an  injunction  against  the  plaintiff 
to  restrain  him,  from  interfering  with  the  bank  ;  whereby  the  plaintiff 
was  delayed  in  completing  his  stairway  until  he  obtained  a  license  from 
the  Crown  so  to  do.  and  lost  the  profits  of  his  business,  &c. 

The  second  count  alleged  that  the  plaintiff  and  defendants  were  both 
engaged  in  furnishing  refreshment  and  dresses  to  persons  wishing  to  go 
under  the  Falls  ;  that  there  was  a  certain  public  stairway  for  such  per- 
sons down  the  bank;  that  defendants,  intending  to  injure  the  plaintiff, 
falsely  and  maliciously,  and  without  reasonable  ,  or  probable  cause,  re- 
presented to  the  public  wishing  to  go  down  the  stairway,  that  they  had  a 
right  to  prevent  them,  and  forbade  and  refused  to  allow  persons  wearing 
dresses  furnished  by  the  plaintiff  to  pass  down,  by  reason  whereof 
hundreds  of  persons  who  would  have  procured  dresses  from  the  plaintiff, 
were  forced  and  obliged  to  get  their  dresses  from  defendants,  and  the 
plaintiff  lost  the  profit  of  hiring  his  dresses  and  selling  refreshments,  &c. 

Held,  on  demurrer,  that  both  counts  were  bad ;  for  as  to  the  first,  no  action 
would  lie  so  long  as  the  decree  in  equity  remained  in  force,  notwith- 
standing the  subsequent  license  from  the  Crown;  and  as  lo  the  second, 
it  charged  no  violation  of  any  right  of  the  plaintiff,  nor  the  maliciously 
procuring  the  breach  of.  any  contract  with  him,  and  it  therefore  shewed 
no  cause  of  action. 


DECLARATiON.—FzVsi  count — For  that  the  plaintiff,  before 
and  at  the  time  of  the  committing  of  the  grievances  herein- 
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after  mentioned,  was  in  possession  of  lot  number  11,  in  the 
Town  of  Clifton,  in  the  Township  of  Stamford,  in  the  County 
of  Welland,  near  to  the  Falls  of  Niagara  on  the  Niagara 
River,  and  carried  on  the  business  of  hotel  keeping,  and 
furnishing  guides  and  dresses  for  hire  and  reward  to  persons 
going  under  the  Falls,  and  had  before  the  committing  of  the 
grievances  hereinafter  mentioned  erected  a  stairway,  with 
the  consent  of  the  corporation  of  the  Town  of  Clifton,  as 
well  as  of  the  Government  of  Canada,  from  the  top  of  the 
bank  of  the  said  Niagara  River  down  the  side  thereof,  to 
near  to  the  foot  of  the  bank,  for  the  accommodation  of  the 
public  who  wished  to  go  down  the  said  bank  or  under  the  said 
Falls;  and  the  plaintiff  acquired  great  gains  and  profits 
from  the  furnishing  of  dresses  as  aforesaid  to  persons  using 
the  said  stairway  for  the  purposes  aforesaid.  And  the 
defendants,  before  and  at  the  time  of  the  committing  of  the 
grivances  hereinafter  mentioned,  were  in  possession  of  lots 
15  and  16,  in  the  said  Town  of  Clifton,  near  the  said  Falls 
of  Niagara,  and  had  built  a  road  or  stairway  down  the  side 
of  the  bank  of  the  said  river,  in  front  of  his  said  lots,  for 
the  accommodation  of  the  public  wishing  to  go  down  the 
said  bank,  and  provided  guides,  and  furnished  dresses  for 
hire  and  reward  to  persons  wishing  to  go  down  the  said 
bank  for  the  purpose  of  passing  under  the  said  Falls.  And 
shortly  before  the  committing  of  the  grievances  hereinafter 
mentioned  by  the  defendants,  the  said  stairway  so  built  by 
the  plaintiff  was  burned  down  and  destroyed,  and  at  the 
time  of  the  committing  of  the  grievances  hereinafter  men- 
tioned, the  plaintiff  was  rebuilding  his  said  stairway.  And 
the  defendants,  well  knowing  the  premises,  and  contriving 
to  injure  the  plaintiff  in  his  business,  and  to  increase  the 
business  of  the  defendants,  falsely  and  maliciously,  and 
without  reasonable  or  probable  cause,  represented  to  the 
Honorable  John  A.  Macdonald,  Her  Majesty's  Attorney- 
General  for  Upper  Canada,  (the  land  where  the  plaintiff's  said 
stairway  was  being  erected  being  part  of  the  ungranted  lands 
of  the  Crown)  that  the  said  lands  where  the  said  stairway  was 
being  erected  were  necessary  for  the  defence  of  the  realm 
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and  for  military  purposes,  and  that  the  land  to  the  width  of 
sixty  six  feet  inwards  from  the  top  of  the  bank  was  necessary 
for  the  public  use,  as  a  way  for  horses,  carriages,  and  per- 
sons, and  had  by  license  of  the  Crown  been  used  as  a  public 
road  or  thoroughfare  for  many  years,  the  same  being  one  of 
the  usual  and  customary  resorts  of  thousands  of  persons  who 
yearly  visit  Niagara  Falls ;  and  that  the  plaintiff  had  wrong- 
fully intruded  to  a  small  extent  of  about  ten  feet  upon  the 
said  land  of  the  Crown,  and  that  the  plaintiff"  had  begun  to 
excavate  and  destroy  the  cliff  at  the  top  or  edge  of  the  bank 
of  the  said  river  opposite  the  property  of  the  plaintiff,  and 
had  already  excavated  a  large  portion  thereof,  extending 
inwards  from  the  former  edge  of  the  said  bank  about  nine 
feet,  and  had  reduced  by  about  that  space  the  width  of  the 
said  way,  and  that  he  was  continuing,  and  would  continue, 
unless  restrained,  to  proceed  further  to  excavate  and  destroy 
the  said  cliff  and  narrow  the  said  way,  and  had  destroyed 
part  of  the  said  carriage  road,  and  caused  and  was  causing 
irreparable  injury  to  Her  Majesty  and  the  public,  in  order 
to  induce,  and  the  defendants  did  thereby  induce,  the  said 
Attorney-General  for  Upper  Canada  to  permit  them,  the 
said  defendants,  to  use  the  name  of  him,  the  said  Attorney- 
General,  as  such  Attorney-General,  in  the  filing  of  a  certain 
information  in  the  Court  of  Chancery,  and  in  certain  other 
proceedings  taken  by  the  said  defendants  in  the  name  of  the 
said  Attorney-General,  to  restrain  the  plaintiff  from  exca- 
vating or  interfering  with,  or  intruding  on  the  cliff  or  bank  of 
the  said  river;  and  the  said  defendants  then  filed  an  informa- 
tion in  the  name  of  the  said  Attorney-General,  and  obtained 
an  injunction  against  the  plaintiff  to  restrain  him  from 
interfering  with  the  said  bank  of  the  said  river  ;  whereby  the 
plaintiff  was  hindered  and  prevented  from  completing  his 
said  stairway  for  a  long  time,  and  thence  until  he  procured 
a  license  from  the  Crown  so  to  do— whereby  the  said  plaintiff" 
was  much  injured  in  his  business,  and  deprived  of  great 
gains  and  profits  which  he  would  have  made  by  the  hiring  of 
dresses  to  persons  going  down  his  said  stairway,  and  who 
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got  dresses  instead  from  the  defendants,  and  passed  down 
their  said  stairway. 

Second  count. — And  also  for  that  the  defendants  and  the 
plaintiff  were  engaged  in  the  business,  among  others,  of  fur- 
nishing refreshments  and  dresses  for  hire  and  reward  to 
persons  wishing  to  pass  under  the  Falls  of  Niagara,  to  pro- 
tect them  from  the  spray  and  water,  and  at  the  time  of  the 
committing  of  the  grievances  hereinafter  mentioned  there 
was  and  still  is  a  certain  stairway  down  the  side  of  the  bank 
of  the  Niagara  River,  opposite  certain  land  of  the  defen- 
dants, and  near  to  the  hotel  aiid  place  of  business  of  the 
plaintiff,  which  said  stairway  was  a  public  way  for  the  pas- 
sage down  the  said  bank  of  the  river  of  all  persons  who 
might  choose  to  use  the  same  for  passing  behind  or  under 
the  Falls.  And  the  defendants,  well  knowing  the  premises, 
but  intending  to  injure  the  plaintiff,  falsely  and  maliciously, 
and  without  reasonable  or  probable  cause,  represented  to  the 
public  wishing- to  pass  down  said  stairway  that  they  had  a 
right  to  prevent  persons  passing  down  the  said  stairway, 
and  forbade  and  refused  to  allow  persons  wearing  dresses 
furnished  by  the  plaintiff  to  pass  down  the  said  stairway  ; 
by  reason  whereof  hundreds  of  persons  visiting  the  Falls 
and  passing  thereunder,  who  would  otherwise  have  procured 
dresses  from  the  plaintiff,  were  forced  and  obliged  to  get 
their  dresses  from  the  defendants — whereby  the  plaintiff 
lost  divers  great  gains  and  profits,  that  he  might  and  other- 
wise would  have  made  by  persons  using  his  dresses,  'and 
from  the  sale  of  refreshments  to  persons  visiting  his  hotel 
near  to  the  said  stairway  to  get  such  dresses,  and  his  dresses 
became  useless  to  him. 

Demurrer  to  the  first  count,  on  the  following  grounds : 

1.  It  does  not  appear  in  the  said  count  that  the  said  pro- 
ceedings taken  in  the  name  of  the  said  Attorney-General,  in 
the  said  count  mentioned,  were  determined  in  the  plaintiff's 
favor,  or  that  the  said  proceedings  were  determined  against 
the  said  Attorney-General  or  the  defendants. 

2.  The  said  count  does  not  disclose  a  good  or  any  cause 
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of  action,  because  an  action  does  not  lie  for  taking,  or  caus- 
ing, or  procuring  legal  proceedings,  or  proceedings  in  Chan- 
cery against  a  party,  when  he  is  convicted,  or  judgment  or 
decree  is  pronounced  against  him. 

8.  It  does  not  appear  that  the  plaintiff  sustained  any 
damage  or  injury  by  reason  of  the  representation  in  the 
said  first  count  mentioned. 

4.  It  does  not  appear  that  the  plaintiff  was  prevented 
from  completing  his  stairway  in  the  said  count  mentioned 
by  reason  of  the  proceedings  taken  or  the  injunction 
mentioned  in  the  said  first  count. 

5.  It  does  not  appear  that  there  was  not  reasonable  or 
probable  cause  for  taking  the  said  proceedings,  or  procuring 
the  same  to  be  taken,  or  for  obtaining  the  said  injunction, 
nor  does  it  appear  that  the  said  proceedings  were  taken  by 
reason  of  the  said  representations. 

Demurrer  to  the  second  count,  on  the  ground  that  it  is 
not  shewn  that  the  alleged  damage  is  in  consequence  of  the 
act  of  the  defendants  complained  of  in  the  said  second  count. 

There  was  also  a  plea  to  the  second  count,  which  was 
demurred  to,  and  which  it  is  unnecessary  to  set  out,  as  the 
judgment  proceeds  upon  the  declaration  only. 

Kerr,  for  the  demurrer,  cited  CottereU  v.  Jones,  11 
C.  B.  T13,  728-9  ;  OoIUiis  v.  Gave,  4  H.  &  K  225.  In 
Error,  6  H.  &  N.  134  ;  Behn  v.  Kemble,  T  C.  B.  N.  S. 
260,  267;  Goddard  y.  Smith,  6  Mod.  261:  Griffith  y. 
Ward,  20  U.  C.  R.  31;  Ashlej/  v.  Harrison,  1  Esp.  48  ; 
Sedgwick  on  Damages,  2nd  Ed.,  p.  30 ;  Craig  v.  Hasell, 
4  Q.  B.  491. 

M.  C.  Cameron,  Q.  0.,  contra,  cited  Garret  v.  Taylor, 
Cro.  Jac.  567 ;  Keehle  v.  Hickeringill,  11  East  576,  note  ; 
Bell  V.  Midland  Railway  Co.,  10  C.  B.  N.  S.  307 ;  Craig 
v.  Easell,  4  Q.  B.  491 ;  Tarleton  v.  31cGawley,  Peake 
270 ;  Addison  on  Torts,  2nd  Ed.,  p.  10,  531. 

Hagarty,  J.,  delivered  the  judgment  of  the  Court. 
The  case  of  Munce  v.  Black  (7  Ir.  C.  L.  Rep.  475) 
seems  to  bear  the  nearest  resemblance  to  the  facts  in 
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the  first  count.  The  plaintiff  was  tenant  from  year  to 
year  of  land  which  defendant  purchased  in  the  Encumbered 
Estates  Court.  It  was  charged  that  defendant,  to  injure  the 
plaintiff,  falsely  and  maliciously,  &c.,  swore  to  various  facts 
— in  substance,  that  the  plaintiff  refused  to  attorn  to  him  as 
tenant  and  pay  rent — whereby  he  procured  an  order  that 
the  plaintiflf  should  attorn  within  ten  days,  or  in  default  an 
injunction  should  issue  to  the  "Sheriff  to  put  defendant  in 
possession  :  that  defendant  made  further  false  affidavits,  that 
the  plaintiff  would  still  not  attorn,  &c.,  and  thereupon  an 
injunction  was  issued  and  the  Sheriff  turned  the  plaintiff  out, 
and  put  defendant  in  possession  ;  and  there  were  averments 
negativing  all  defendant's  statements.  Plaintiff  demurred^ 
on  the  ground  of  not  shewing  that  the  process  in  the  Encum- 
bered Estates  Court  was  terminated. 

The  Court  held  the  declaration  bad,  adding,  "  In  none  of 
those  cases,  where  it  is  the  immediate  act  of  a  Court  of 
competent  jurisdiction,  exercising  a  judicial  act,  has  the 
pleading  been  held  good,  unless  it  be  shewn  in  it  that  the 
proceeding  is  at  an  end  and  done  away  with,  and  no  longer 
a  protection  to  the  parties."  Counsel  for  the  plaintiff  urged 
that  the  proceeding  was  at  an  end,  as  being  executed  and 
completed.  Greene,  B.,  says,  Being  at  an  end,  means  in 
the  favor  of  the  person  bringing  the  action." 

In  Qastrique  v.  Behrens  (30  L.  J.  Q.  B.  167),  Crompton, 
J.,  delivered  the  judgment  of  the  Court  (after  a  long  argu- 
ment and  curia  advisari),  "  There  is  no  doubt,  in  principle 
and  on  the  authorities,  that  an  action  lies  for  maliciously  and 
without  reasonable  and  probable  cause  setting  the  law  of 
this  country  in  motion  to  the  damage  of  the  plaintiff,  though) 
not  for  a  mere  conspiracy  to  do  so,  without  actual  legal 
damage ;  but  in  such  an  action  it  is  essential  to  shew,  that 
the  proceeding  alleged  to  be  instituted  maliciously  and 
without  probable  cause,  has  terminated  in  favor  of  the  plain- 
tiff, if,  from  its  nature,  it  be  capable  of  such  a  termination. 
The  reason  seems  to  be,  that  if  in  the  proceeding  complained 
of  the  decision  was  against  the  plaintiff,  and  was  still  unre- 
versed,  it  would  not  be  consistent  with  the  principle  on 


DAVIS  V.  BARNETT  ET  AL. 


115 


which  law  is  administered  for  another  court,  not  being  a 
Court  of  Appeal,  to  hold  that  the  decision  was  come  to 
without  reasonable  and  probable  cause." 

In  Whitivorth  v.  Hall  (2  B.  &  Ad.  696),  a  nonsuit  was 
ordered,  on  the  ground  that  a  commission  of  bankruptcy 
must  be  superseded  before  an  action  would  lie  for  suing  it 
out  maliciously. 

To  the  same  effect  is  Mellor  v.  Baddeley  (2  C.  &  M.  675), 
and  ariffith  v.  Ward  (20  U..C.  R.  31). 

Craig  v.  Hasell  (4  Q.  B.  481),  was  relied  on  by  both  par- 
ties. It  is  a  very  peculiar  case.  It  charged  a  malicious 
affidavit  made  in  the  Exchequer  as  to  the  plaintiff  owing  a 
Crown  debt,  that  he  was  embarrassed,  and  the  debt  in  dan- 
ger, whereby  an  inquisition  was  had,  and  the  plaintiff  was 
found  indebted  as  alleged,  and  defendant  then  falsely,  mali- 
ciously, and  without  probable  cause,  caused  a  writ  of  extent 
to  be  issued,  on  which  the  plaintiff's  property  was  seized  ; 
that  afterwards  the  extent  was  superseded,  and  was  then 
ended — with  negative  averments  as  to  what  defendant  had 
sworn.  The  Court  held  the  declaration  sufficient.  Lord 
Denman  says,  The  writ  of  extent  is  the  grievance  ;  and 
all  that  the  rule  of  law,  in  cases  of  malicious  prosecution, 
requires,  is,  that  the  writ  of  extent  should  be  traced  to  its 
close ;  and  that  is  done  by  shewing  it  discharged  by  the 
Court,  though  upon  an  arrangement  and  by  consent."  Cole- 
ridge, J.,  says,  ''If  the  grievance  here  be  the  procuring  the 
writ  to  issue,  it  is  sufficient  to  shew  that  the  writ  is  at  an 
end." 

Barber  v.  Lesiter  (7  C.  B.  N.  S.  174),  may  also  be 
referred  to,  and  Collins  v.  Cave  (4  H.  &  N.  225). 

We  think,  on  the  authorities,  that  the  first  count  cannot 
be  maintained.  It  is  impossible,  we  think,  so  long  as  the 
decree  of  the  Court  of  Equity  remains  in  force,  to  hold  that 
an  action  will  lie  against  the  defendants  for  setting  in  motion 
the  proceedings  that  led  to  that  decree.  To  hold  that  the 
defendants  acted  without  probable  cause,  &c.,  would  lead  to 
the  conclusion  that  the  decree  was  made  in  the  same 
manner. 
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The  subsequent  granting  of  a  license  from  the  Crown  to 
the  plaintiff,  does  not,^  we  consider,  affect  the  question  of 
pleading.  The  act  of  the  plaintiff  in  encroachipg,  &c.,  on 
Crown  property,  without  license,  might  be  the  very  ground 
of  the  legal  proceedings. 

It  is  to  be  observed  that,  unlike  most  actions  of  the  kind, 
the  count  contains  no  averments  negativing  the  truth  of  any 
statement  made  by  defendants. 

The  second  count  is,  substantially,  that  defendants  falsely 
represented  to  the  visitors  intending  to  use  the  common 
stairway,  that  they  had  a  right  to  prevent  them  passing  down, 
andforbade  and  refused  to  allow  persons  wearing  the  plaintiff's 
dresses  to  pass  down,  whereby  hundreds  of  persons  who 
would  otherwise  have  used  the  plaintiff's  dresses,  were  forced 
and  obliged  to  get  dresses  from  defendants.  In  other  words, 
a  tradesman  stands  in  the  highway,  and  tells  travellers  he 
has  a  right  to  prevent  them  passing,  and  forbids  them  pass- 
ing, and  refuses  to  allow  any  persons  wearing  a  rival 
tradesman's  clothes  to  pass  by. 

It  is  to  be  observed,  that  there  is  no  assertion  of  any  force 
being  used,  or  act  done,  no  direct  averment  that  defendants 
actually  prevented  any  one  from  passing  down,  or  conspi- 
racy entered  into  or  slander  uttered  against  the  plaintiff,  per- 
sonally or  in  his  business  character.  It  is  said  that  the 
visitors  were  thereby  "forced  and  obliged  "  to  use  defendants' 
dresses  instead  of  the  plaintiff's,  without  saying  how  this 
was  effected ;  and  it  seems  to  resolve  itself  into  a  statement 
that  defendants  made  false  statements  to  the  public,  which 
the  latter  chose  to  believe.  "  The  case  of  a  simple  lie, 
where  the  party  is  under  no  obligation  to  tell  the  truth, 
gives  no  cause  of  action." — Per  Pollock,  C.  B.,  in  Collins  v. 
Cave  (4  H,  &  N.  232). 

There  seems  a  wide  difference  between  a  false  or  deceitful 
representation  made  to  a  man  with  the  intention  it  should 
be  acted  on,  and  it  is  acted  on  to  the  man's  own  prejudice, 
and  his  acting  on  it  to  another  man's  prejudice.  The 
former  can  maintain  an  action ;  it  is  not  so  clear  that  the 
latter  can,  apart  from  any  question  as  to  slander. 
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There  is  an  instructive  note  to  Oarrington  v.  Taylor  (11 
East  576),  giving  a  judgment  of  Lord  Holt,  who  says, 
One  schoolmaster  sets  up  a  new  school,  to  the  damage  of 
an  ancient  school,  and  thereby  the  scholars  are  allured  from 
the  old  school  to  come  to  the  new.  The  action  there  was 
held  not  to  lie.  But  suppose  the  defendant  should  lie  in  the 
way  with  his  guns,  and  fright  the  boys  from  going  to  school, 
and  their  parents  would  not  let  them  go  thither  :  sure  that 
schoolmaster  might  have  an  action  for  the  loss  of  his  scholars. 
A  man  hath  a  market,  to  which  he  hath  toll  for  horses  sold  ; 
a  man  is  bringing  his  horse  to  market  to  sell ;  a  stranger 
hinders  and  obstructs  him  from  going  thither  to  the  market : 
an  action  lies,  because  it  imports  damage.  Action  on  the 
case  lies  against  one  that  shall,  by  threats,  fright  away  his 
tenants  at  will."  In  the  case  in  East  it  was  held  that  firing 
off  guns  at  wildfowl,  near  the  plaintiff's  decoy,  and  thereby 
frightening  away  the  wildfowl  from  the  plaintiff's  decoy, 
intending  to  disturb  the  plaintiff  in  the  profits  of  his 
decoy,  was  actionable. 

In  Tarleton  v.  Mc Crawley  (Peake  270),  an  action  was 
maintained  by  a  trader  to  the  African  coast  against  another 
trader,  for  preventing  the  natives  coming  to  the  plaintiff's 
ship  to  trade,  by  firing  a  cannon  at  them.  This  rather  strong 
proceeding  on  defendant's  part  was  held  actionable. 

In  0-reen  v.  Button  (2  C.  M.  &  R.  707),  a  plaintiff 
bought  certain  goods  from  A.  B.,  intending  to  injure  him, 
falsely  stated  to  A.  that  he,  B.,  had  a  lien  on  the  goods  for 
part  of  the  purchase  money  advanced  by  him  to  the  plaintiff, 
and  he  requested  and  induced  A.  to  keep  them  in  his  pos- 
session, and  not  deliver  them  to  the  plaintiff  until  further 
directions  from  B.,  whereby  A.  did  keep  them  three  weeks, 
to  the  plaintiff's  injury.  Barons,  Parke,  Alderson,  and 
Gurney,  held  the  declaration  good  on  demurrer. 

In  Bell  V.  The  Midland  Railway  Qo,  (10  C.  B.  N.  S. 
307),  Willes,  J.,  cites  Comyn's  Dig.  Action  upon  the  case 
for  Misfeasance,  A.  6.  An  action  will  lie  if  a  man 
"  threaten  the  tenants  of  another,  whereby  they  depart  from 
their  tenures,"  or,  "if  he  threaten  the  workmen  and  cus- 
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tomers  that  come  to  his  stone-pit,  whereby  he  loses  the  profit 
of  it." 

In  (rarret  v.  Taylor  (Cro.  Jac.  567)j  an  action  was  held 
to  lie  against  defendant  for  disturbing  the  plaintiff's  work- 
men and  all  comers  at  his  stone-quarry,  threatening  to 
mayhem  and  vex  them  with  suits  if  they  bought  any  stones  ; 
whereupon  they  desisted  from  buying  and  working.  Ob- 
jected "  that  nothing  is  alleged,  but  only  words,  and  no  act 
nor  insult,  and  causeless  suits  on  fear  are  no  cause  of  action. 
— Sed  non  allocatur  :  for  the  threatening  to  mayhem,  and 
suits,  whereby  they  durst  not  work  or  buy,  is  a  great  damage 
to  the  plaintiff,  and  his  losing  the  benefit  of  his  quarries  a 
good  cause  of  action."  See  also  Rogers  v.  Rajendro  Butt 
(13  Moo.  P.  C.  C.  241),  in  which  the  judgment,  at  p.  209, 
contains  the  following  language  :  "  It  is  essential  to  an  action 
in  tort  that  the  act  complained  of  should,  under  the  circum- 
stances, be  legally  wrongful  as  regards  the  party  com- 
plaining— that  is,  it  must  prejudicially  afi"ect  him  in  some 
legal  right ;  merely  that  it  will,  however  directly,  do  him 
harm  in  his  interests,  is  not  enough.  Cases  are  of  daily 
occurrence  in  which  the  lawful  exercise  of  a  right  operates 
to  the  detriment  of  another,  necessarily  and  directly,  without 
being  actionable." 

The  subject  is  discussed  in  the  notes  to  Vicars  v.  Wilcochs 
(2  Sm.  Lea.  C.  460,  5th  Ed.) 

In  Addison  on  Torts,  2d  Ed.  p.  11,  it  is  said,  It  is  essen- 
tial, therefore,  to  the  maintenance  of  an  action  of  tort,  that 
the  act  complained  of  should  be  legally  wrongful  as  r.egards 
the  party  complaining  ;  that  is,  it  must  prejudicially  afi"ect 
him  in  some  legal  right ;  merely  that  it  will  do  him  harm  is 
not  enough." 

Erie,  J.,  says,  in  Lumley  v.  Qye  (2  E.  &  B.  233),  "  He 
who  maliciously  procures  a  damage  to  another,  by  violation 
of  his  right,  ought  to  be  made  to  indemnify;  and  that, 
whether  he  procures  an  actionable  wrong  or  a  breach  of 
contract.  He  who  procures  the  non-delivery  according  to 
contract  may  inflict  an  injury,  the  same  as  he  who  procures 
the  abstraction  of  goods  after  delivery,  and  both  ought,  on 
the  same  ground,  to  be  made  responsible*" 


FURNIVAL  V.  SAUNDERS. 


119 


If  this  be  the  correct  view  of  the  law  (though  I  believe 
the  decision  of  Lumley  v.  Gye  has  been  questioned),  it 
explains  the  decision  in  Gfreen  v.  Button,  and  throws  some 
light  on  the  case  before  us.  The  count  here  does  not  charge 
any  violation  of  any  "right"  of  the  plaintiff.  He  had  no 
right  to  require  the  visitors  to  take  his  dresses  or  his  refresh- 
ments, nor  did  defendants  maliciously  procure  the  breaking 
of  any  contract  made  with  the  plaintiif. 

If  the  count  mean  that  defendants,  by  any  act,  prevented 
the  public  from  passing  down  the  public  stair,  they  would  be 
certainly  liable  to  an  action  at  the  suit  of  any  person  so  pre- 
vented. If  they  forced"  visitors,  by  any  actual  compulsion, 
to  wear  their  dresses,  they  would  be  equally  trespassers  at 
such  person's  suit.  If  the  stairway  had  been  the  plaintiff's 
property,  and  he  entitled  to  a  fee  from  each  person  using  it, 
then  the  alleged  conduct  of  defendants  might  perhaps  bring 
the  case  within  the  principles  laid  down  by  Holt,  C.  J., 
already  cited,  and  the  case  of  the  stone-quarry  in  Cro.  Jac. 

We  have  arrived  at  the  conclusion  that  the  second  count 
is  bad,  and  that  to  hold  otherwise  would  be  to  extend  the 
right  of  action  arising  from  a  defendant's  statements  made 
to,  or  dealings  with,  third  parties,  beyond  the  bounds  of 
established  liability. 

Judgment  for  Defendants, 


In  the  Matter  of  a  Suit  in  the  County  Court — 
FuRNiVAL  V.  Saunders. 

County  Court — Jurisdiction. 

Upon  the  evidence  in  the  County  Court  it  appeared  that  the  plaintiff,  under 
the  common  counts,  was  claiming  an  amount  of  $771,  reduced  to  $304 
by  credit  given,  but  not  by  payment  or  by  set-off  agreed  to  be  taken  as 
payment.  Held,  that  the  $304  w^as  not  an  amount  liquidated  or  ascer- 
tained by  the  act  of  the  parties,  and  that  the  claim  therefore  was  beyond 
the  jurisdiction. 

A  plaintiff  cannot  by  giving  credit  for  a  set-off  compel  defendant  to  set  it 
up,  or  give  the  County  Court  jurisdiction. 

In  Trinity  Term  last,  Hector  Cameron  obtained  a  rule 
calling  upon  the  Judge  of  the  County  Court  of  Wentworth 
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and  the  plaintiff,  Furnival,  to  shew  cause  why  a  writ  of  pro- 
hibition should  not  issue,  to  restrain  the  further  prosecution 
of  the  suit  of  Furnival  v.  Saunders,  on  the  ground  that  the 
County  Court- had  no  jurisdiction,  inasmuch  as  the  amount 
sued  for  exceeded  the  jurisdiction  of  the  County  Court,  and 
was  not  ascertained  by  the  act  of  the  parties  or  the  signature 
of  the  defendant. 

The  application  for  the  rule  Nisi  was  grounded  upon  an 
affidavit  of  the  attorney  for  Saunders,  attached  to  which 
was  a  copy  of  the  evidence  given  at  the  trial. 

The  action  was  brought  on  the  common  counts,  and  the 
pleas  were  never  indebted,  payment,  and  set-off. 

The  plaintiff's  evidence  was  as  follows  : 

James  Moran  was  examined. — "  I  am  in  the  plaintiff's 
employment ;  he  is  a  merchant  tailor;  I  have  been  in  his 
employ  since  August,  1863  ;  I  know  defendant  and  his  hand- 
writing ;  the  signature  to  the  agreement  produced  is  in  the 
handwriting  of  defendant  (agreement  between  plaintiff  and 
defendant  put  in) ;  there  is  an  account  in  plaintiff's  books 
of  defendant's  account,  kept  in  the  handwriting  of  defen- 
dant— the  whole  of  the  account  is  in  his  handwriting  ;  it 
commences  in  April,  1861,  and  ends  in  August,  1863.  In 
the  account  there  are  two  entries  of  $1000  each,  credited  to 
defendant  for  wages,  both  in  his  handwriting,  one  in  Fe- 
bruary, 1862,  and  the  other  in  February,  1863.  The 
account  is  balanced  in  the  books  :  the  last  entry  balancing 
the  account  is  an  entry  of  $589.85  trade  expenses.  The 
balance  due  to  plaintiflf  by  defendant,  making  up  his  salary 
to  August,  when  he  left,  would  be  $304.06." 

Cross  examined. — "  The  books  as  balanced  do  not  shew 
any  balance  against  defendant ;  there  is  no  account  in  the 
books  in  defendant's  handwriting  shewing  any  balance 
against  himself.  In  Furnival's  account  there  are  entries  of 
$1000  carried  to  the  same  account,  namely,  trade  expenses, 
the  only  difference  between  the  entries  being,  that  the  credits 
in  defendant's  account  are  expressed  to  be  for  wages." 

Re-examined. — "  The  defendant  debits  himself,  in  his 
account,  with  items  in  the  whole  amounting  to  $2913.54 ; 
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there  is  an  additional  item  of  $3.50,  not  in  defendant's 
handwriting,  making  the  debit  side  of  the  account  $2917.04  ; 
the  credit  side  of  the  account,  leaving  out  the  last  entry 
($589.85),  amounts  to  $2145.26.  There  is  nothing  to  shew 
that  defendant  had  any  authority  for  making  the  entry 
balancing  the  accounts." 

Upon  this  evidence.  Freeman,  Q.  C,  counsel  for  the  de- 
fendant at  the  trial,  objected,  and  contended  that  the  Court 
had  no  jurisdiction,  which  objection  was  overruled  by  the 
learned  Judge. 

Annexed  also  to  the  affidavit  was  a  transcript  of  the  de- 
fendant's account  in  the  plaintiff's  ledger,  shewing  the  items 
of  which  the  $589.85  was  composed,  and  the  entry  balan- 
cing the  account  and  carried  to  folio  128.  The  transcript  shewed 
that  the  defendant's  account,  in  July,  1862,  was  then  also  bal- 
anced by  the  amount  of  the  debit  side  being  carried  to  the  same 
folio.  It  also  appeared  by  the  affidavit  that  the  agreement 
put  in  in  the  trial  was  one  by  which  the  defendant  was  to 
serve  the  plaintiff  for  one  year  at  a  salary  of  $1000. 

Sadleir  shewed  cause  during  this  term,  and  cited  Wal- 
bridge  v.  Broivn^  18  U.  C.  R.  158  ;  MeMurtry  v.  Munro, 
14  U.  C.  R.  166  ;  Warman  v.  Halahan,  3  L.  T.  Rep.  N. 
S.  379. 

Rector  Qameron  supported  the  rule,  citing  Jagoe  on  County 
Courts,  19. 

Morrison,  J.,  delivered  the  judgment  of  the  Court. 

From  the  testimony  of  the  witness,  Moran,  it  does  not 
appear  how  he  arrived  at  the  result  that  the  defendant  was 
indebted  to  the  plaintiff  in  the  amount  of  $304.06-  His 
evidence  shews  that  the  debit  side  of  defendant's  account 
amounted  to  $2917.04,  and  that  the  credit  side  of  the 
account,  rejecting  the  item  of  $589.85,  which  the  plaintiff 
contends  is  an  improper  entry,  only  shews  $2145.20,  leaving 
a  balance  due  on  the  account  by  defendant  to  plaintiff,  if 
those  figures  are  correct,  of  $771.84.  This  amount  is 
reduced  in  some  way,  we  assume  by  allowing  defendant 
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credit  of  an  amount  as^  salary,  but  there  is  no  proof  that  the 
defendant  assented  to  such  credit,  or  to  such  balance  of 
$304.06.  On  the  other  hand,  the  defendant  contends,  and 
his  entries  apparently  shew,  that  he  was  not  indebted  to  the 
plaintiff  in  August,  when  his  account  was  closed  and  bal- 
anced, and  it  appears  by  the  evidence  that  there  was  no 
other  account  in  the  plaintiff's  books  which  shewed  a  balance 
due  by  defendant. 

Whether  the  entry  objected  to  by  the  plaintiff  was  correct 
or  incorrect,  does  not  seem  in  our  judgment  to  affect  the 
question  one  way  or  the  other.  The  fact  that  the  plaintiff 
rejects  the  entry  of  $589.85,  and  in  order  to  arrive  at 
the  balance  due  by  defendant  investigates  the  defendant's 
whole  account,  and  finds  by  the  books  that  he  is  indebted  to 
him  in  $771.84,  and  which  amount  he  reduces  by  deducting 
from  it  a  sum  on  account  of  the  defendant's  salary,  the  cor- 
rectness of  which  does  not  appear  and  is  not  proved  to  have 
been^^admitt^d^or  assented^o  by  the  defendant,  in  our  opi- 
nion evidently  shews  that  the  balance  claimed,  $304.06,  was 
an  amount  not  liquidated  or  ascertained  by  the  act  of  the 
parties;  and  taking  the  plaintiff's  case  as  it  appears  on  the 
evidence,  we  cannot  come  to  any  other  conclusion  than 
that  the  defendant  was  indebted  to  the  plaintiff,  according  to 
the  view  the  plaintiff  takes  of  his  own  books,  in  $771.84, 
and.  that  the  plaintiff  brought  this  action  to  recover  that 
amount,  less  any  sum  for  salary  as  a  set-off  that  the  defend- 
ant might  be  entitled  to  at  the  time  he  left  the  plaintiff's 
employment ;  and  as  it  does  not  appear  that  that  amount 
of  $771.84  was  reduced  by  payment,  or  by  a  set-off  which 
was  agreed  between  the  parties  should  be  taken  as  payment, 
the  action  in  our  judgment  was  beyond  the  jurisdiction  of 
the  County  Court. 

.  A  plaintiff  cannot  byj  giving  a  defendant  credit  for  a  set-off 
compel  him  to  set  it  up,  nor  can  he  by  giving  credit  for  it  at 
the  outset  give  the  County  Court  jurisdiction.  We  refer 
to  Woodhams  v.  Newman  (6  D.  &  L.  683),  also  to  the  judg- 
ment of  Burns,  J.,  in  McMurtry  v.  Munro  (14  U.C.R.  169). 
This  case  may  have  presented  itself  at  the  trial  in  some 
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other  light  than  that  which  we  gather  from  the  notes  of  the 
learned  Judge  of  the  County  Court.  As  it  appears  before 
us  on  this  motion,  we  think  the  action  was  one  beyond  the 
jurisdiction  of  the  County  Court,  and  that  the  rule  should 
be  made  absolute. 

Rule  Absolute. 


In  the  Matter  of  a  Suit  in  the  County  Court, 
Grass  v.  Allan  et  al. 

County  Court — Prohibition — Practice — Moving  against  Judge's  order. 

A  County  Court  Judge  made  an  order  staying  proceedings  in  a  cause,  on  the 
ground,  as  was  alleged,  that  defendant  was  applying  for  his  discharge 
under  the  Insolvent  Act.  The  plaintiff  applied  for  a  prohibition  against 
giving  effect  to  this  order,  urging  that  there  was  no  jurisdiction 
to  stay  the  suit  on  such  a  ground.  He  produced  a  copy  of  an  affidavit, 
which  he  swore  was  the  only  affidavit  filed  on  obtaining  the  summons  to 
stay,  but  did  not  shew  that  no  other  affidavits  were  filed  before  the 
order  was  made,  although  the  summons  contained  leave  to  file  further 
affidavits,  and  the  order  was  drawn  up  on  reading  the  a^davits  filed  (in 
the  plural). 

The  prohibition  was  refused,  for  prima  facie  the  Judge  had  authority  to 
make  such  order,  and  the  applicant  did  not  shew  that  all  the  materials 
on  which  it  issued  were  before  the  court,  so  as  to  enable  them  to  see 
clearly  whether  he  acted  without  jurisdiction,  in  which  case  only  a  pro- 
hibition should  be  granted. 

Wallbridge,  Q.  C,  obtained  a  rule  nisi  calling  upon  the 
Judge  of  the  County  Court  of  the  County  of  Hastings,  and 
James  Allan  and  Edward  Hyland,  to  shew  cause  why  a  rule 
absolute  for  a  writ  of  prohibition  should  not  be  made,  to 
prohibit  them  from  preventing  Michael  Henry  Grass,  the 
plaintiff  in  a  suit  in  the  said  County  Court,  in  which  the 
said  Allan  and  Hyland  were  defendants,  from  taking  further 
proceedings  in  the  said  suit,  and  to  prohibit  them  from  in 
anywise  giving  effect  to  an  order  made  in  the  said  cause  and 
court  by  the  Honorable  George  Sherwood,  Judge,  &c.,  at 
their  instance,  staying  proceedings  until  the  1st  day  of 
January  next,  on  the  grounds  : — 1st.  That  the  said  judge 
had  no  authority  to  make  such  order  staying  the  pro- 
ceedings in  the  cause.  2.  That  there  is  no  law  to  uphold 
the  order  so  made  staying  proceedings  for  the  time  limited, 
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on  the  grounds  on  whicli  the  same  was  so  made,  namely,  the 
existence  of  proceedings  in  the  Insolvent  Court  of  the  said 
county,  in  which  the  said  Allan  was  endeavoring  to  obtain 
his  discharge  as  an  insolvent  from  the  payment  of  his  debts, 
the  certificate  of  discharge  not  having  then  or  yet  been 
given  or  made  ;  the  Judge  having  no  power  to  stay  proceed- 
ings to  enable  the  said  Allan  to  obtain  such  discharge  before 
judgment.  3.  That  no  grounds  whatever  exist  for  staying 
proceedings  against  the  said  Hyland. 

It  appeared  from  the  affidavit  of  the  managing  clerk  of 
the  attorney  for  Grass,  the  applicant,  filed  on  this  applica- 
tion, and  the  papers  attached  thereto,  that  Grass  brought 
an  action  in  the  County  Court  against  Allan  and  Hyland, 
to  recover  the  amount  of  a  promissory  note  for  ^190  :  that 
Allan  and  Hyland  appeared  and  defended  the  action :  that 
Allan  pleaded  that  before  the  note  fell  due  and  before 
action  he  became  insolvent,  and  assigned  all  his  estate  and 
effects  to  the  official  assignee,  &c.,  and  that  he  was  within 
.  the  protection  of  the  Insolvent  acts ;  and  the  defendant 
Hyland  pleaded  the  same  matters  as  a  defence  :  that  these 
pleas  were  demurred  to,  and  judgment  given  against  him  on 
the  15th  of  October  last :  that  on  the  18th  of  October  the 
defendant  obtained  a  summons  from  the  Judge,  calling  upon 
the  plaintiff  to  shew  cause  why  all  the  proceedings  in  the 
cause  should  not  be  stayed  until  the  1st  of  January  next, 
upon  grounds  disclosed  in  affidavit  and  papers  filed,  with 
leave  to  file  farther  affidavits  and  papers :  that  on  the 
return  of  the  summons  both  parties  appeared  before  the 
learned  Judge,  when  he  made  the  following  order. 

"  Upon  reading  the  summons  granted  by  me  in  this  cause, 
the  affidavit  of  service  thereof,  the  affidavits  and  papers  filed, 
and  upon  hearing  the  parties  by  their  counsel,  I  do  order 
that  all  proceedings  by  or  on  behalf  of  the  plaintiff  herein 
be  stayed  until  the  1st  day  of  January  next ;  the  costs  of 
this  application  and  order  to  be  costs  in  the  cause." 

Attached  to  the  affidavit  filed  on  this  application,  was  a 
copy  of  the  affidavit  of  the  defendants'  attorney  in  the  Court 
below,  which  was  sworn  to  as  being  the  only  affidavit  jihd 
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on  obtaining  the  summons  from  the  County  Judge ;  but  the 
affidavit  filed  on  this  application  did  not  negative  that  there 
were  no  other  affidavits  or  papers  filed  before  or  at  the  time 
when  the  summons  was  argued  and  the  order  made,  although 
the  summons  contained  leave  to  file  further  affidavits  and 
papers,  and  the  order  was  drawn  up  on  reading  affidavits 
(in  the  plural)  and  papers  filed. 

It  also  appeared  that  Allan  made  an  assignment  under  the 
Insolvent  Acts,  and  that  a  notice  had  been  given  in  the 
Crazette  that  he  would  apply  for  his  discharge  as  an  insolvent 
on  the  19th  of  December  last ;  and  the  affidavit  stated  that 
the  order  was  granted  on  the  ground  that  'Allan  had  made 
an  assignment  and  proceedings  were  in  progress  for  his 
discharge. 

Diamond  shewed  cause,  citing  Mlis  v.  Watt,  8  C.  1>. 
614 ;  Chivers  v.  Savage,  5  E.  &  B.  697 ;  Lexden  and 
Munster  Union  v.  Southgate,  10  Ex.  201 ;  In  re  The  Judge 
of  the  Qounty  Court  of  Elgin,  13  C.  P.  73  ;  Zohrah  v. 
Smith,  17  L.  J.  Q.  B.  176  ;  Woodward  v.  Meredith,  13  L. 
J.  Q.  B.  322  ;  Harley  v.  areenwoad,  5  B.  &  Al.  95  ;  Kirhy 
v.  Ellier,  2  C.  &  M.  315. 

Wallhridge,  Q.  C,  contra,  cited  Baldwin  v.  Peterman, 
16  C.  P.  310  ;  Ex  parte  Story,  12  C.  B.  767 ;  Marsden  v. 
Wardle,  3  E.  &  B.  696. 

Morrison,  J.,  delivered  the  judgment  of  the  court. 

It  was  contended  by  Mr.  Wallbridge  that  the  County 
Court  Judge  had  no  jurisdiction  to  make  such  an  order,  and 
that  such  an  order  was  contrary  to  law. 

It  is  quite  clear  that  the  cause  in  which  the  order  was 
made  was  one  within  the  jurisdiction  of  the  County  Court. 
On  the  face  of  the  order  there  is  nothing  from  which  this 
Court  can  infer  that  the  order  was  not  one  which  could  be 
properly  made  by  the  learned  Judge ;  a  Judge  of  the  County 
Court  having  power  to  issue  summonses  and  make  orders  in 
all  matters  of  practice  in  like  manner,  and  on  the  like 
principles  and  grounds,  and  to  the  same  extent,  as  in  the 
Superior  Courts. 
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There  are  numeroua  grounds  upon  which  a  Judge  may 
stay  proceedings^in  a  cause.  It  is  a  very  common  step,  and  it 
can  hardly  be  said  that  such  a  proceeding,  in  a  cause  within 
the  jurisdiction  of  the  County  Court,  is  one  beyond  the 
authority  of  a  County  Court  Judge.  "  It  may  be,"  as  said 
by  Pollock,  C.  B.,  in  The  Lexden  and  Munster  Union  v. 
Southgate  (10  Ex.  202),  "  that  the  decision  was  erroneous ; 
but  even  in  a  case  where  there  is  not  a  particle  of  evidence 
to  support  the  decision,  still  if  the  County  Court  has  juris- 
diction that  is  no  ground  for  a  prohibition."  If  it  clearly 
appeared  that  this  Court  had  before  it  all  the  materials  upon 
which  the  summons  issued  and  the  order  was  made  in  the 
Court  below,  we  might  arrive  at  a  conclusion  one  way  or  the 
other,  but  all  that  the  plaintiff  brings  under  the  notice 
of  this  Court  is  one  affidavit,  filed  when  the  summons  was 
issued,  and  from  all  that  appears  several  other  affidavits  and 
papers  may  have  been  filed,  and  we  are  warranted  is  assum- 
ing that  there  were  other  affidavits  and  papers  before  the 
learned  Judge  at  the  time  he  gave  his  decision,  from  what 
appears  on  the  face  of  the  copies  of  the  summons  and  order 
filed  by  the  applicant.  As  said  by  Williams,  J.,  in  Ellis  v. 
T^^^^^(8C.  B.  615),  "We  must  give  the  Judge  of  the 
County  Court  credit  for' knowing  the  ordinary  law  on  this 
subject."  And  it  is  laid  down  by  Maule,  J.,  in  Ex  parte 
Story  (12  C.  B.  777),  "  When  a  prohibition  is  applied  for, 
the  applicant  must  shew  clearly  that  the  Court  to  be  pro- 
hibited is  proceeding  improperly,  that  is,  without  jurisdiction, 
or  in  a  manner  that  is  opposed  to  the  principles  of  justice ; 
it  is  not  enough  to  leave  it  to  inference  and  conjecture." 
And  Talfourd,  J.,  in  the  same  case  says,  "  The  general  doc- 
trine is  well  known,  that  prohibition  is  never  granted  where 
the  Court  sought  to  be  afi'ected  by  it  has  clear  jurisdiction, 
unless  it  is  proceeding  in  a  manner  contrary  to  the  princi- 
ples (not  the  rules)  of  the  common  law.''  And  Coleridge, 
J.,  in  Zohrah  v.  Smith  (5  D.  &  L.  639),  lays  it  down  that, 
"  a  writ  of  prohibition  will  never  issue,  where  the  Court  has 
jurisdiction,  merely  because  its  judgment  is  unwise  or 
unjust."  ^ 
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Here  'prima  facie  the  Judge  had  jurisdiction  to  make  the 
order  complained  of,  and  as  the  applicant  has  not  shewn 
that  he  brought  before  us  all  the  materials  that  were  before 
the  Judge  of  the  County  Court  when  he  made  his  order,  so 
as  to  enable  this  Court  to  see  clearly  whether  he  acted  with- 
out jurisdiction,  we  are  of  opinion  that  this  rule  should  be 
discharged. 

Rule  discharged. 


Hodgson  v.  Graham. 

Action  in  C.  C. — Second  action  in  Q.  B. — Discontinuance — Staying 
proceedings. 

The  plaintiff,  having  sued  in  the  County  Court,  proved  a  claim  beyond  the 
jurisdiction,  Tvhereupon  the  jury  were  discharged.  He  then  brought 
his  action  in  this  Court,  and  upon  defendant's  application  an  order  was 
made  staying  proceedings  until  the  plaintiff  should  discontinue  the 
County  Court  action  and  pay  the  costs  of  it. 

The  order  was  rescinded,  for  1.  The  County  Court  having  no  jurisdiction 
the  plaintiff  could  not  discontinue  the  suit  there,  which  would  be  a  pro- 
ceeding in  the  cause  ;  and,  2.  This  suit  being  for  a  debt,  and  not  brought 
oppressively  or  vexatiously,  should  not  have  been  stayed. 

Kingstone,  during  this  term,  obtained  a  rule  calling  on 
the  defendant  to  shew  cause  why  a  Judge's  order  made  on 
the  3rd  day  of  October  last  in  this  cause  should  not  be 
rescinded,  on  the  ground  that  the  plaintiff  could  not  discon- 
tinue his  proceedings  in  an  action  brought  in  the  County 
Court  of  Carleton,  inasmuch  as  the  County  Court  had  no 
jurisdiction  in  that  cause  ;  and  because  it  appeared  on  the 
affidavits  on  which  the  Judge's  order  was  made  that  this 
action  was  not  a  vexatious  one,  and  was  not  therefore  such 
an  action  as  this  court  would  stay. 

The  rule  was  drawn  up  on  reading  the  order  and  sum- 
mons granted  in  Chambers,  and  the  affidavits  filed  on  the 
application  there. 

On  the  29th  November,  during  the  same  term,  Kingstone 
moved  his  rule  absolute,  filing  an  affidavit  of  service  of  a 
copy  of  the  rule  nisi  on  the  agent  of  the  plaintiff 's  attorney, 
on  the  22nd  of  November.  He  referred  to  Portman  v. 
Patterson,  21  U.  C.  R.  237 ;  Powley  v.  Whitehead,  16  U. 
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C.  R.  589 ;  Pashley  v.  Poole,  3  D.  &  R.  53 ;  Murray  v. 
Silver,  1  C.  B.  638  ;  Danvers  v.  Morgan,  17  C.  B.  530. 
No  one  appeared  to  shew  cause. 

It  appeared  from  the  affidavits  filed,  that  the  plaintiff  in 
April  last  commenced  an  action  against  the  defendant  in  the 
County  Court  of  Carleton,  to  recover  the  amount  of  an 
account  for  $357*80  ;  that  the  defendant  appeared,  and 
pleaded  to  the  action  never  indebted  and  payment ;  that  the 
case  came  on  for  trial  before  the  Judge  of  the  County  Court, 
and  the  plainliff  having  proved  a  claim  against  the  defendant 
to  about  $260,  closed  his  case,  when  the  defendant  objected 
that  the  Court  had  no  jurisdiction,  the  amount  being  over 
$200,  and  not  liquidated  or  ascertained  by  the  signature  of 
the  defendant :  that  the  Judge  gave  effect  to  the  objection, 
and  discharged  the  jury,  holding  that  the  case  was  one 
beyond  the  jurisdiction  of  the  County  Court;  that  in  the 
month  of  September  last  the  plaintiff  commenced  this  action 
to  recover  the  same  debt :  that  on  the  26th  of  September 
the  defendant  applied  to  a  Judge  in  Chambers,  and  obtained 
a  summons  calling  on  the  plaintiff  to  shew  cause  why  all 
the  proceedings  in  this  cause  should  not  be  stayed  until  the 
plaintiff  should  have  discontinued  all  proceedings  in  the  action 
brought  in  the  County  Court,  and  have  paid  to  the  defendant 
his  costs  incurred  in  that  action,  on  the  ground  that  this 
action  was  brought  for  the  same  cause  of  action  for  which  the 
County  Court  action  was  brought;  which  summons  the 
Judge  in  Chambers,  after  hearing  the  parties,  made  abso- 
lute, and  made  an  order  on  the  3rd  of  October  last  staying 
proceedings  in  this  action  until  the  plaintiff  discontinued  the 
action  in  the  County  Court,  and  paid  the  costs  of  that 
action.     This  rule  was  moved  to  rescind  that  order. 

Morrison,  J.,  delivered  the  judgment  of  the  Court. 

With  regard  to  the  first  objection  taken  in  the  rule,  we 
think  it  quite  clear  that  the  condition  imposed  by  the  order 
on  the  plaintiff  of  discontinuing  the  action  in  the  Court  below 
is  one  that  ought  not  to  have  been  imposed,  and  that  the 
order  in  that  respect  was  improvidently  made.    The  County 
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Court  having  no  jurisdiction,  no  proceeding  could  be  taken 
in  that  cause.  As  said  by  Tindal,  C.  J.,  in  Murray  v. 
Silver  {I  C.  B.  639),  ''It  is  difficult  to  say  that  taking  out 
a  rule  to  discontinue  is  not  a  step  in  the  cause.  In  order  to 
perfect  it,  the  plaintiff  must  go  on  and  procure  the  costs  to 
be  taxed,  which  clearly  would  be  taking  a  proceeding  in  the 
cause." 

As  to  the  second  objection,  we  take  the  practice  to  be  as 
laid  down  by  Abbott,  C.  J.,  in  Pashley  v.  Poole  (3  D.  &  R. 
53),  "  It  is  not  an  action  complaining  of  a  malicious  arrest, 
prosecution,  or  trespass,  in  which  cases  the  Court  might  be 
disposed  to  compel  a  plaintiff  to  pay  the  costs  of  a  first 
action,  before  he  Avas  allowed  to  proceed  in  the  second. 
This  is  an  action  for  a  pecuniary  demand,  alleged  to  be  due 
from  the  defendants  to  the  plaintiff,  and  we  should  be  very 
careful  before  we  deprived  a  party  who  has  a  debt  owing  to 
him  of  the  right  of  proceeding  in  his  second  action.  If  we 
saw  clearly  that  he  was  proceeding  in  the  second  vexatiously, 
we  should  prevent  him  so  doing  until  he  paid  the  costs. 
But  here  it  appears  that  the  first  action  was  non-prossed  in 
consequence  of  plaintift 's  declaring  against  the  defendants 
as  trustees,  instead  of  by  name.  He  discovers  the  names  of 
the  trustees,  and  sees  that  there  is  no  use  in  going  on  to 
trial,  because,  if  a  verdict  was  recovered,  the  judgment  might 
be  arrested.  I  see  no  reason  therefore,  and  I  know  of  no 
authority,  for  saying  that  in  a  case  like  this  we  ought  to 
compel  the  plaintiff  to  pay  the  costs  of  the  first  action  be- 
fore he  is  allowed  to  go  on  with  the  second."  And  Bayley, 
J.,  in  the  same  case,  says,  "  If  that  were  a  general  rule,  it 
might  in  many  instances  work  injustice,  for  the  defendant 
might  not  be  able  to  pay  the  costs,  and  the  only  means  of 
paying  them  might  be  by  recovering  his  debt."  And  in 
Danvers  v.  Morgan  (17  C.  B.533),  Jervis,  C.  J.,  in  deliver- 
ing judgment,  says,  "In  general  the  practice  as  to  staying 
proceedings  in  a  second  action  .until  the  costs  of  a  former 
action  for  the  same  cause  are  paid,  is  confined  to  ejectment, 
which  has  always  been  considered  as  peculiarly  the  creature 
of  the  Court.    The  same  rule  does  not  apply  to  trespass. 

17  VOL.  XXVI. 
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There  may,  it  is  true,  be  cases  where  the  Court  would  inter- 
fere in  this  way,  as,  for  instance,  where  the  second  action 
is  brought  oppressively  and  vexatiously.'' 

The  case  before  us  is  an  action  for  a  debt,  and  which  the 
plaintiff  proved  to  be  due  in  the  Court  below.  It  was  not 
pretended  that  this  action  was  brought  by  the  plaintiff 
oppressively  and  vexatiously,  nor  is  there  any  ground  for 
such  an  allegation.  From  what  appears  in  the  affidavits 
filed,  the  term  vexatious  in  a  sense  might  be  applied  to  the 
defendant's  proceedings.  On  the  authority  of  the  cases 
referred  to,  we  are  of  opinion  that  the  rule  should  be  made 
absolute. 

Rule  absolute,  {a) 


kinguorn  and  the  corporation  of  the  city  op 
Kingston. 

By-law — Markets — C.  S.  U.  C.  ck.  54,  sec.  294 — Affidavit  not  entitled  in  any 
Court — Verification  of  By-la%o. 

A  by-law  prohibiting  any  person  bringing  produce,  articles,  commodities 
or  things  to  a  city  market,  from  selling  or  oflFering  the  same  for  sale 
-within  the  city  limits,  on  their  way  to  market,  or  without  having  paid 
market  toll,  and  before  offering  such  things  for  sale  in  the  market — 
Held,  illegal,  and  quashed,  as  beyond  the  power  of  the  corporation. 

An  affidavit  in  support  of  the  motion,  not  entitled  in  any  Court,  but  sworn 
before  a  commissioner  styling  himself  "  A  Commissioner  in  B.  R.  and  C. 
P.,  &c."    Held,  sufficient. 

The  copy  of  the  by-law  filed  was  under  the  seal  of  the  municipality,  and 
sworn  to  have  been  received  from  the  clerk,  and  opposite  the  seal  was 
the  signature,  "M.  Flanagan.  City  Clerk,"  with  the  words,  "  A  true 
copy,  "  above.    Held,  sufficiently  verified. 

Held,  also,  that  on  the  affidavits,  stated  below,  it  sufficiently  appeared 

.  that  the  applicant  was  a  resident  of  the  City  of  Kingston, 

Adam  Crooks,  Q.  C,  obtained  a  rule  calling  on  the 
corporation  of  the  City  of  Kingston  to  shew  cause  why 


(a)  SeeCobbett  v.  Warner,  L.  R.,  2Q.  B.  108;  reported  since  this  judgment 
was  given.  The  rule  is  there  laid  down,  that  where  a  plaintiff  having  failed 
in  an  action  brings  a  second  action  for  substantially  the  same  cause,  unless 
he  satisfy  the  Court  that  a  real  probable  cause  of  action  exists,  the  proceed- 
ing is  so  primd  facie  vexatious  and  harassing  that  the  Court  wiU.  stay  the 
second  action  until  the  costs  of  the  former  action  have  been  paid. 
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section  48  of  their  by-law,  passed  on  the  21st  of  June, 
1864,  entitled  A  Bj-law  to  regulate  the  public  market  of  the 
City  of  Kingston,  should  not  be  quashed  with  costs,  on  the 
following  grounds  :  1.  That  such  section  is  in  excess  of  any 
authority  conferred  by  law  on  said  corporation.  2.  It  is 
not  within  the  powers  conferred  on  said  corporation  by  the 
8th  sub-sec.  of  section  294,  of  ch.  54  Consol.  Stat.  U.  C,  or 
any  other  clause  or  sub-section  of  that  act.  3.  Because  it 
assumes  to  order  that  all  produce,  articles,  commodities,  and 
things  brought  to  the  market  for  sale,  must  before  being- 
sold  be  offered  for  sale  at  the  proper  market  place.  And 
lastly,  because  it  assumes  that  market  toll  must  be  paid  on 
articles,  commodities  or  things,  before  they  are  offered  for 
sale  in  any  of  the  public  streets,  houses,  or  within  the  limits 
of  the  city. 

On  the  application  he  filed  an  affidavit  of  the  applicant, 
who  was  styled  in  it  as  "  of  the  City  of  Kingston,  in  the 
County  of  Frontenac,  Esquire,"  and  the  first  paragraph 
stated  that  he  was  '-  a  resident  in  the  City  of  Kingston," 
and  that  he  obtained  the  by-law  attached  to  his  affidavit 
from  Michael  Flanagan,  the  City  Clerk  of  the  said  City  of 
Kingston,  and  that  the  seal  affixed  thereto  was  the  seal  of 
such  corporation  of  Kingston.  The  affi(^avit  was  sworn  before 
C.  F.  Gildersleeve,  "  at  the  City  of  Kingston,  in  the  County 
of  Frontenac,"  who  styled  himself  in  the  jurat  "  a  Commis- 
sioner in  B.  R.  and  C.  P.,  &c.,  for  the  said  county."  The 
by-law  at  the  end  was  signed,  "  M.  Flanagan,  City  Clerk," 
and  opposite  the  name  was  the  seal  of  the  corporation,  and 
above  the  signature  of  the  clerk  the  words  "A  true  copy." 

The  48th  section  of  the  by-law  was  :  "  That  farmers  or 
any  other  persons  bringing  produce,  articles,  commodities,  or 
things,  for  sale  to  this  market,  if  found  or  detected  selling 
or  ofi'ering  for  sale  the  same,  or  any  part  thereof,  in  any  of 
the  public  streets,  lanes,  or  within  the  city  limits,  to 
butchers,  hucksters,  vendors,  or  other  persons,  on  their  way 
to  the  market,  or  without  having  paid  market  toll,  and  be- 
fore first  offering  said  articles,  commodities,  or  things,  for 
sale  at  the  proper  market  place,  shall  be  deemed  guilty  of 
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an  infraction  of  this  by-law,  and  shall  be  subject  to  the 
penalty  in  such  case  made  and  provided  herein."  And  by 
the  60th  clause  of  the  by-law,  any  person  guilty  of  an  in- 
fraction of  the  by-law  was  liable  to  be  fined  not  more  than 
$50,  nor  less  than  50  cents,  and  costs,  to  be  levied,  &c.,  and 
in  default  of  payment  to  imprisonment  for  not  more  than 
twenty-one  days. 

Read,  Q.  C,  shewed  cause,  and  took  several  prelimi- 
nary objections.  1.  That  the  affidavit  filed  was  not  entitled 
in  this  Court,  and  that  the  jurat  did  not  shew  it  was  sworn 
before  a  commissioner  of  this  Court.  2.  That  the  copy  of  the 
by-law  was  not  duly  certified,  the  words  A  true  copy"  being 
insufficient,  without  some  form  of  certificate.  3.  That  it  did 
not  appear  from  the  affidavit  that  the  applicant  was  a  resident 
of  the  City  of  Kingston.  He  cited  Eirons  and  Th&  Muni- 
cipal Council  of  Amhertshurgh^  11  U.  C.  R.  458  ;  Bahcock 
and  The  Municipal  Council  of  Bedford,  8  C.  P.  527  ; 
Bogart  v.  The  Town  Council  of  Belleville,  6  C.  P.  427 ; 
Hodgson  and  The  Municipal  Council  of  York  and  Peel, 
13  U.  C,  R.  268  ;  Oshorn  v.  Tatum,  1  B.  &  P.  271 ;  Fisher 
V.  The  Municipal  Council  of  Vaughan,  10  U.  C.  R.  492 ; 
Baher  v.  The  Municipal  Council  of  Paris,  10  U.  C.  R.  621. 

Crooks,  Q.  C,  supported  the  rule,  citing  Lush's  Practice. 
875  ;  Perse  v^  Browning,  1  M.  &  W.  362;  White  v.  Irving, 
2  M.  &  W.  127;  Frazer  and  The  Municipal  Council  of 
Stormont,  10  U.  C.  R.  286  ;  Gfrierson  and  The  Municipal 
Cauneil  of  Ontario,  9  U.  C.  R.  623  ;  Scarlett  and  the  Cor- 
poration of  York,  14  C.  P.  161. 

MoRHisoN,  J.,  delivered  the  judgment  of  the  Court. 

As  to  the  preliminary  objections,  the  cases  of  Frazer  and 
the  Municipal  Council  of  Stormont  (10  U.  C.  R.  286),  and 
Murphy  V.  Boulton  (3  U.  C.  R.  177),  dispose  of  the  first. 

As  to  the  second,  it  is  sworn  that  the  printed  copy  of  the 
by-law  filed  was  received  from  the  clerk  of  the  corporation. 
Attached  to  it  at  the  end  is  the  seal  of  the  municipality, 
which  is  also  sworn  to,  and  opposite  to  it  is  placed  the  signa- 
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ture  of  the  city  clerk,  and  his  title  of  office,  with  the  words, 
^'A  true  copy."  We  think  it  is  sufficiently  verified,  and,  as 
said  by  Sir  John  Robinson  in  Fisher  v.  The  Municipal 
Council  of  Vaughan  (10  U.  C.  R.  495),  "  If  this  were  not 
a  true  copy  of  the  by-law,  that  could  easily  be  shewn  on  the 
other  side." 

With  respect  to  the  third  objection,  it  appears  to  us  that 
the  statement  in  the  affidavit  that  the  applicant  is  a  resident 
of  Kingston,  coupled  with  the  previous  statement  that  he  is 
of  the  City  of  Kingston,  in  the  County  of  Frontenac,  is 
quite  sufficient. 

Then  as  to  the  main  question,  we  can  have  no  doubt  that 
the  corporation  has  exceeded  the  powers  given  by  the  Muni- 
cipal Institutions  Act,  in  passing  the  48th  section  of  this 
by-law.  In  Fennell  and  the  Corporation  of  Gruelph  (24  U. 
C.  R  241),  which  was  not  referred  to  in  the  argument,  this 
Court  quashed  so  much  of  a  by-law  as  restrained  the  sale  of 
meat,  fish,  poultry,  eggs,  &c.,  within  the  Town  of  Guelph, 
at  any  place  but  the  public  market,  without  first  having  paid 
the  market  fee  thereon  ;  and  also  because  it  prohibited  the 
sale  of  poultry,  eggs,  cheese,  &c.,  within  the  municipality  at 
any  other  place  but  in  the  market,  no  power  being  given  to 
regulate  the  place  of  sale  of  such  articles. 

The  by-law  now  before  us  makes  no  distinction.  It  sub- 
jects to  a  penalty  any  person  whatever  selling  or  offering 
for  sale  to  any  other  person  any  produce,  articles,  commodi- 
ties or  things,  within  the  city  limits,  without  having  paid 
market  toll,  or  before  first  offering  them  for  sale  at  the 
proper  market-place. 

That  part  of  sec.  294  of  the  Municipal  Act  which  relates  to 
markets,  and  under  the  provisions  of  which  this  corporation 
has  assumed  to  act,  gives  by  the  8th  sub-section  power  for 
preventing  or  regulating  the  sale  of  certain  specified  articles 
by  retail  in  the  public  streets,  and  by  the  10th  sub-section 
power  for  regulating  the  place  and  manner  of  selling  and 
weighing  other  specified  articles,  and  by  the  9th  sub-section 
for  preventing  or  regulating  the  buying  and  selling  of 
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articles  or  animals  exposed  for  sale  or  marketed  in  the 
open  air. 

The  statute  gives  no  authority  for  the  passing  of  a  by-law 
of  so  wide  and  general  a  character  as  the  one  now  in  ques- 
tion, or  containing  such  conditions  as  it  does.  The  provisions 
of  the  statute  are  specific  and  limited,  and  the  by-law  should 
be  restricted  in  its  operation  to  the  purposes  and  articles 
mentioned  in  the  different  sub-sections,  and  by  doing  so  the 
very  proper  object  the  municipality  had  in  view  would  have 
been  effected. 

As  it  is,  they  have  exceeded  their  powers,  and  the  by-law 
must  be  quashed  with  costs. 

Rule  absolute. 


KiNLOCH  V.  Hall. 

Costs— Issues  in  law  and  fact—C.  L.  P.  A.  Sees.  316,  324,  328. 

In  an  action  on  the  case,  the  plaintiff  had  judgment  on  demurrer  to  some  of 
the  pleas.  He  afterwards  obtained  a  verdict  for  Is.  damages  on  the  is- 
sues in  fact,  and  a  certificate  for  costs  was  refused. 

Held,  that  under  C.  L.  P.  A.  sec.  316,  he  was  entitled  to  his  full  costs  of  the 
demurrer,  and  that  sec.  328  did  not  apply. 

0.  S.  Patterson  obtained  a  rule  calling  on  the  plaintiff  to 
shew  cause  why  the  Master  should  not  revise  his  taxation  of 
costs  of  the  demurrer  in  this  cause,  and  tax  the  same  on  the 
scale  of  the  Division  Court,  and  not  on  the  Superior  Court 
tariff;  and  also  why  the  plaintiff's  attorney  should  not  de- 
liver to  the  defendant's  attorney  the  Msi  Prius  record  in  this 
cause,  in  order  that  the  plaintiff  might  enter  judgment  herein  ; 
or  why  the  defendant  in  default  thereof  might  not  enter  judg- 
ment, for  the  purpose  of  setting  off  his  Superior  Court  costs 
against  the  Division  Court  costs. 

From  the  affidavit  filed  on  the  application  it  appeared  that 
this  was  an  action  on  the  case  brought  against  the  defendant 
as  Sheriff  for  an  escape  :  that  in  1864  the  defendant  pleaded 
several  pleas,  to  some  of  which  the  plaintiff  demurred,  and 
that  the  demurrers  were  disposed  of  in  Easter  Term  of  that 
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year,  and  judgment  given  upon  them  for  the  plaintiff  (a) 
and  the  issues  in  fact  were  tried  at  the  Spring  Assizes  in 
1865,  and  a  verdict  rendered  for  the  plaintiff  and  one  shil- 
ling damages  (b) :  that  a  certificate  for  costs  was  refused  by 
the  learned  Judge  who  tried  the  cause  ;  that  no  taxation  of 
costs  on  the  demurrer  took  place  until  the  7tli  of  August  last, 
when  a  bill  of  costs  (namely,  the  costs  of  the  demurrer  upon 
which  the  plaintiff  had  judgment)  was  taxed  by  the  Master 
upon  the  scale  of  the  Superior  Court  tariff,  at  the  sum  of 
£15,  as  appeared  by  the  master's  allocatur. . 

Robert  A.  Harrison  shewed  cause,  citing  Kmgan  et  al  v. 
Rail,  23  U.  C.  R.  503  ;  Beed  v.  Shrubsole  7  C.  B.  630; 
Gregorys.  Duhe  of  Brunsiuick  3  C.  B.  481;  Taylors. 
Rolf,  5  Q.  B.  337  ;  Bunston  v.  Paterson,  5  C.  B.  N.  S. 
267  ;  Cross  v.  Waterhouse,  23  U.  C.  R.  590  ;  Poole  v. 
G-rantJiam,  7  M.  &  G.  1030  ;  Mayor  of  Macclesfield  v. 
Gee,  13  M.  &  W.  470  ;  Abley  v.  Bale,  11  C.  B.  889. 

C.  S.  Patterson  supported  the  rule,  and  cited  Frean  v. 
Sargent,  2  H.  &  C.  293  ;  Wigens  v.  Qooh,  6  C.  B.  N.  S.  784. 

Morrison,  J.,  delivered  the  judgment  of  the  Court. 

In  Cross  v.  Waterhouse,  (23  U.  C.  R.  590)  this  Court  de- 
termined that  in  an  action  within  the  provisions  of  the  324th 
section  of  the  C.  L.  P.  Act,  where  the  plaintiff  recovers  less 
than  $8,  and  no  certificate  is  granted  as  provided  for  by 
that  section,  the  defendant  is  not  entitled  to  set  off  or  recover 
costs  against  the  plaintiff  under  the  328th  section,  section 
324  disentitling  a  plaintiff  to  recover  in  respect  of  such  ver- 
dict any  costs  whatever. 

This  is  a  case  within  the  324th  section.  In  Cross  v.  Water- 
house  the  plaintiff  recovered  a  verdict  and  one  shilling 
damages.  Here  the  plaintiff  had  a  like  verdict,  but  prior  to 
the  recovery  of -the  verdict  he  had  judgment  given  for  him 
on  demurrer ;  and  the  question  is,  although  the  plaintiff  is 
deprived  of  costs  in  respect  of  the  verdict,  is  he  entitled  to 
the  costs  of  the  demurrer  on  the  superior  scale  ? 

(a)  See  Kingan  et  al  v.  Hall,  23  U.  C.  K.  503. 
(6j  See  Kinlochv.  Hall,  25  U,  C.  R.  141. 
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Our  decision  must^  depend  upon  the  effect  of  the  316th 
section  of  the  C.L.P.  Act,  which  enacts,  "In  case  judgment  be 
given  either  for  or  against  a  plaintiff  or  demandant,  or  for  or 
against  a  defendant  or  tenant,  upon  any  demurrer  joined  in 
any  action  whatever,  the  party  in  whose  favour  the  judg- 
ment is  given  shall  also  have  judgment  to  recover  his  costs  in 
that  behalf;"  and  whether,  with  regard  to  such  costs,  section 
328  has  any  application. 

It  is  quite  clear  that,  under  the  3l6th  section,  if  there  had 
been  a  verdict  for  the  defendant  the  plaintiff  would  neverthe- 
less have  been  entitled  to  a  judgment  to  recover  his  full  costs 
on  the  demurrer,  and  it  appears  that  where  a  juror  had  been 
withdrawn,  (the  effect  of  which  is  that  each  party  pays  his 
own  costs :  Stodhart  v.  Johnson,  3  T.  R.  657,)  yet  the  Court 
in  Bentley  v.  Dawes  (10  Ex.  347),  held  under  the  stat.  3  &  4 
Wm.  IV.,  C.  42  s.  34,  which  contains  the  same  provision  as 
our  316th  section,  that  the  plaintiff  had  a  right  to  the  costs  of 
a  demurrer  previously  decided  in  his  favor,  irrespective 
of  the  determination  of  the  suit,  and  independently  of  an 
assessment  of  damages,  the  words  of  the  statute  being  that 
the  should  have  judgment  to  recover  his  costs  in  that  behalf. 

Section  324  only  deprives  the  plaintiff  of  costs  in  respect 
of  the  verdict ;  it  does  not  affect  the  costs  of  a  demurrer  ad- 
judged in  favour  of  the  plaintiff,  which  costs  are  irrespective 
of  the  finding  of  the  jury.  It  is  therefore,  we  think,  clear 
that  the  plaintiff  is  entitled  to  his  full  costs  on  the  demurrer, 
unless  he  is  deprived  of  them  by  the  328th  section  of  the  C. 
L.  P.  Act.  That  section  contemplates  a  trial  and  a  verdict 
for  an  amount  within  the  competence  of  either  of  the  inferior 
courts,  and  provides  that  in  that  case  the  plaintiff  shall  have 
only  the  costs  of  such  Inferior  Court,  unless  the  Judge  shall 
certify  as  therein  mentioned ;  and  if  he  does  not  so  certify, 
then,  in  that  event,  the  defendant  shall  be  entitled  to  set  off 
a  portion  of  his  Superior  Court  costs  against  the  verdict  and 
plaintiff's  Inferior  Court  costs,  and  if  they  exceed  the  plain- 
tiff's verdict  and  costs  to  have  execution  for  the  excess.  Apply 
that  section  to  the  case  before  us.    By  the  verdict  in  this 
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cause  it  appears  to  be  a  case  within  the  competence  of  the 
Division  Court,  but  by  the  operation  of  the  324th  section 
the  plaintiif  is  deprived  of  all  costs  in  respect  of  the  verdict, 
and  is  not  entitled  to  even  the  Inferior  Court  costs  ;  further, 
it  is  not  a  case  in  which  the  Judge  could  have  certified  under 
section  328,  to  give  full  costs,  if  disposed  to  do  so.  These  two 
circumstances,  in  our  opinion,  shew  that  section  328  cannot 
be  applied  to  this  case,  or  affect  in  any  Avay  the  plaintiff's 
right  to  recover  his  full  costs  of  the  demurrer  given  to  him 
by  the  316th  section,  and  that  therefore  the  Master's  taxa- 
tion was  correct. 

Although  such  is  the  conclusion  we  arrive  at,  we  cannot 
say  that  it  is  a  satisfactory  one.  Much  incongruity  arises 
from  the  wording  of  the  various  sections  referring  to  costs, 
and  it  would  be  well  if  the  Legislature  would  amend  the  law 
and  render  it  more  consistent. 

The  rule  will  therefore  be  discharged,  but,  as  the  question 
is  a  novel  one,  without  costs. 

Rule  discharged^  ivithout  costs. 


BiCKLE  V.  MaTHEWSON  ET  AL. 

Action  for  money  advanced — Plea,  money  stolen  from  defendant — Refusal  by 
Court  to  determine  facts. 

Plaintiff  sued  for  money  advanced  by  him  to  defendants  to  purchase  wheat 
for  him,  alleging  that  they  had  not  purchased  or  accounted.  Defendants 
pleaded,  in  substance, that  the  money,  while  kept  unmixed  with  their  own 
as  the  plaintiff's  money,  was  stolen  from  them  by  persons  unknown,  with- 
out any  neglect  on  their  part.  At  the  trial  a  verdict  was  taken  for  plain- 
tiff, subject  to  the  opinion  of  the  Court  whether  the  defendants  were  liable, 
with  power  to  draw  inferences  of  fact.  The  Court  declined  to  assume  the 
functions  of  a  jury  in  determining,  upon  evidence  wholly  circumstantial, 
whether  the  money  had  been  stolen,  and  directed  a  new  trial,  with  costs 
to  abide  the  event. 

Remarks  as  to  such  defence,  and  the  facts  required  to  sustain  it. 

The  plaintiff  sued,  first,  on  a  count  for  money  advanced  by 
him  'JO  defendants  to  purchase  wheat  for  him,  alleging  tha  t 
defendants  had  not  purchased  wheat,  or  paid  or  accounted 
to  him.    2.  For  money  had  and  received. 

Defendants  pleaded,  in  substance,  that  they  received  the 
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money  to  purchase  wheat,  to  be  applied  for  that  purpose, 
as  plaintiff's  agents,  and  kept  it  unmixed  with  their  own 
money  in  a  safe  place  in  their  office,  and  as  plaintiff's  money  ; 
and  that  whilst  it  was  so  deposited,  and  before  it  could  be  dis- 
bursed in  purchases  of  wheat  for  the  plaintiff,  and  before 
defendants  were  asked  to  account  for  it,  it  was  stolen  from 
them  by  persons  unknown,  without  any  carelessness  or  neg- 
lect on  their  part. 

At  the  trial,  at  Toronto,  before  John  Wilson,  J.,  after  the 
evidence  had  been  given,  it  was  agreed  that  a  verdict  should 
•be  taken  for  the  plaintiff  subject  to  the  opinion  of  the  Court? 
whether  under  the  pleadings  and  evidence  the  defendants 
were  liable  ;  with  power  to  draw  inferences  and  to  amend 
&c. 

Robert  A.  Harrison,  for  the  plaintiff ;  cited  Grore  Bank  v. 
Hodge,  2  C.  P.  359 ;  Jones  on  Bailments,  1,  4,  17,  22, 118  ; 
Angell  on  Carriers  32,  40,  43,  76  ;  Addison  on  Torts,  1st 
Ed.,  274,  2d.  Ed.,  358-9  ;  Finueane  v.  Small,  1  Esp.  315 ; 
Hodgson  v.  Fullarton  4  Taunt.  787 ;  Be  Rothschilds  v. 
Steam  Packet  Co.,  7  Ex.  734 ;  Bansey  v.  Richardson, 
3  E.  &  B.  151,  171 ; 

M.  Ck  Cameron  Q.  C,  for  defendants,  cited  Foster  et  al.  v. 
The  Essex  Bank,  17  Mass.  479 ;  G-ore  Bank  v.  Hodge,  2 
C.  P.  359. 

Hagarty,  J.,  delivered  the  judgment  of  the  Court. 

On  the  argument  it  was  intimated  to  the  counsel,  that  the 
Court  was  not  willing  to  assume  the  functions  of  a  jury  in 
determining  whether  the  evidence  shewed  the  money  to  have 
been  stolen  as  asserted  by  the  plea,  the  evidence  on  that 
point  being  wholly  circumstantial  and  involving  such  an  en- 
quiry as  the  Court  would  not  consent  to  withdraw  from  the 
decision  of  a  jury. 

We  thought  it  possible  that  we  might  be  able  to  see 
our  way  to  a  decision  of  the  case  without  considering 
the  question  of  felony.  But  an  examination  of  the  au- 
thorities convinces  us  that  the  case  must  be  submitted  to 
another  jury,  by  whom  must  be  decided  the  two  substantial 
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questions,  1st,  the  terms  on  which  defendants  received  the  plain- 
tiff's money,  whether  as  specific  monej^s  to  be  applied  to  a 
specific  purpose,  and  always  remaining  the  property  of  plain- 
tifis,  as  insisted  on  by  defendants,  or  whether  they  merely 
stood  to  each  other  as  ordinary  debtor  and  creditor,  without 
any  claim  to  the  specific  money  advanced,  and  the  money 
when  advanced  becoming  the  defendants'  money,  as  the 
plaintiff  contends ;  and  if  this  question  be  answered  in 
defendants'  favour,  then  whether  the  defence  of  the  moneys 
being  stolen  under  the  circumstances  set  forth  in  the  plea  is 
made  out. 

The  law  is  very  fully  discussed  in  G-ore  Bank  v.  Hodge  (2 
C.  P.  359)  in  the  very  elaborate  judgments  of  Sir  James 
Macaulay  and  of  Sullivan,  J.,  and  an  almost  exhaustive  re- 
view of  the  authorities  up  to  that  time  (1852). 

Macaulay,  C.  J.,  says  :  p.  379,  "  To  render  the  plaintiffs 
liable  to  the  loss  (by  theft)  it  should  appear  that  the  money 
stolen  was,  (to  some  definite  extent  at  least),  a  portion  of 
that  specifically  received  and  held  for  them  ;  and  not  only 
so,  but  that  it  remained  separate,  or  (if  mixed)  that  it  was 
at  all  events  so  far  ear-marked  as  to  be  capable  of  separates 
identification,  so  that  had  plaintiffs  claimed  it  as  theirs  be- 
fore the  loss,  or  in  the  event  of  defendant's  death  or  insol- 
vency, or  of  execution  issuing  against  his  moneys,  or  the 
like,  it  could  have  been  distinguished  by  him,  or  as  against 
his  creditors  or  representatives,  as  being  the  plaintiff's  money 
and  property,'^ 

Sullivan,  J.  says,  p.  389,  "  The  property  can  be  followed  as 
long  as  it  can  be  traced.  It  will  make  no  difference  in  law 
as  indeed  it  does  not  in  reason,  into  whatever  form  different 
from  the  original  the  change  may  have  been  made,  whether 
it  be  into  promissory  notes  or  other  securities,  or  into  mer- 
chandize, or  into  stocks,  or  into  money.  The  right  only 
ceases  when  the  means  of  ascertainment  faiV 

The  cases  cited  amply  warrant  this  view  of  the  law.  Taylor 
V.  Plumer  (3  M.  &  S.  562)  is  considered  a  leading  author- 
ity, and  may  be  referred  to  on  that  part  of  the  evidence  on 
which  much  stress  was  laid  by  the  plaintiff's  counsel—namely, 
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the  changing  into  silver  of  some  of  the  bank  bills  received 
from  the  plaintiff.  In  all  the  cases,  or  most  of  them,  it  is 
the  original  owner  of  the  goods  or  money  seeks  to  maintain 
his  special  property  in  them  against  the  tortious  act  of  de- 
fendants, the  agent  or  bailee,  or  the  creditors  or  assignees 
of  the  latter. 

Lord  Ellenborough  says,  p.  575,  "  The  product  of  or  sub- 
stitute for  the  original  thing  still  follows  the  nature  of  the 
thing  itself,  as  long  as  it  can  be  ascertained  to  be  such,  and 
the  right  only  ceases  when  the  means  of  ascertainment  fail, 
which  is  the  case  when  the  subject  is  turned  into  money 
and  mixed  and  confounded  in  a  general  mass  of  the  same  de- 
scription. The  difficulty  which  arises  in  such  a  case  is  a 
difficulty  of  fact  and  not  of  law,  and  the  dictum  that  money 
has  no  ear-mark  must  he  understood  in  the  same  way  ;  i.  e., 
as  predicated  only  of  an  undivided  and  undistinguishable 
mass  of  current  money.'" 

Lord  Mansfield  in  Howard  v.  Jemmet,  (3  Burr.  1369)  in 
the*case  of  a  bankrupt  executor,  holds  that  the  commission- 
ers cannot  seize  the  specific  effects  of  his  testator,  not  even  in 
money  which  specifically  can  be  distinguished  and  ascer- 
tained to  belong  to  such  testator,  and  not  to  the  bankrupt  him- 
self. Tooke  V.  Holling worthy  (5  T.  E.  225)  is  also  a  strong 
authority  to  the  same  effect. 

As  the  case  has  to  be  submitted  to  another  jury,  it  may  be 
as  well  that  we  should  abstain  from  any  expression  of  opinion 
as  to  the  effect  of  the  evidence  on  either  branch  of 'the  case. 

The  very  full  examination  of  the  law  in  the  judgments 
referred  to,  especially  in  our  Court  of  Common  Pleas,  and 
the  numerous  tests  suggested  as  to  the  true  ownership  of  the 
money  at  the  time  of  the  alleged  loss,  will  enable  the  Court 
of  Nisi  Prius  to  present  the  questions  to  the  jury  in  a  clear 
shape  for  their^  decision. 

New  trialy  costs  to  abide  the  event. 
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The  Queen  v.  William  Lennox. 

Tavern  Licenses — Board  of  Commissioners  of  Police — Powers  of  under  lb  Vic. 

ch.  23. 

By  the  first  five  subsections  of  sec.  246  of  Municipal  Act  C.  S.  U,  C,  ch. 
54,  the  municipal  councils  of  cities  had  authority  to  pass  by-laws  for 
granting  tavern  licences,  and  declaring  the  conditions  to  be  complied 
with  by  applicants,  &c. ;  and  by  sec.  251  every  person  licensed  was  com- 
pelled to  exhibit  in  large  letters  over  the  door  the  words,  "Licensed  to 
sell  wine,  beer,  and  other  spirituous  and  fermented  liquors,"  under  a  pen- 
alty of  $1.  By  25  Vic,  ch.  23,  these  subsecs.  of  sec.  246  were  repealed 
as  regarded  cities,  and  the  same  powers  substantially  given  to  the  Board 
of  Commissioners  of  Police,  but  no  express  authority  to  pass  by-laws. 

Held,  that  even  if  all  the  powers  of  the  City  Council  were  transferred  to 
the  Commissioners,  they  clearly  could  not  impose  a  higher  penalty  for  not 
exhibiting  the  words  prescribed,  than  provided  for  by  sec.  251  ;  and  a 
conviction  under  their  by-law  imposing  a  fine  of  $5  was  therefore 
quashed. 

Blevins  obtained  a  rule  calling  on  Alexander  MacNabb, 
Esquire,  Police  Magistrate  for  the  City  of  Toronto,  and  upon 
William  Stratton  Prince,  to  shew  cause  why  a  certain  con- 
viction made  by  the  said  Alexander  MacNabb,  on  the  com- 
plaint of  the  said  Prince,  dated  the  22nd  day  of  August  last 
whereby  the  said  magistrate  convicted  William  Lennox  of 
the  alleged  offence  of  having  neglected  to  exhibit  in  conspic- 
uous and  legible  characters  over  the  door  of  his  tavern  the 
words,  "  Licensed  to  sell  wine,  beer,  and  other  spirituous 
liquors,"  contrary  to  a  certain  alleged  by-law  in  the  convic^ 
tion  mentioned,  should  not  be  quashed  on  such  terms  as  to 
this  Court  might  seem  fit,  on  the  ground  that  such  convic- 
tion is  illegal  and  void ;  and  on  the  grounds,  1.  That  there 
was  no  evidence  taken  at  the  hearing  of  the  said  complaint 
to  support  the  said  conviction.  2.  That  the  said  alleged 
offence  is  no  offence  in  law^that  there  is  no  by-law  or  any 
law  passed  by  competent  authority  to  warrant  the  said  con- 
viction. 3.  That  the  by-law  referred  to  in  said  conviction 
is  not  in  accordance  with  law ;  the  Board  of  Commissioners 
therein  referred  to  had  no  authority  to  make  such  by-law,  and 
the  fourth  section  thereof  is  in  excess  of  their  authority. 
4.  That  the  formal  conviction  drawn  up  by  the  said 
magistrate  is  in  point  of  law  defective,  illegal  and  void. 

The  rule  was  granted  on  reading  the  writ  of  certiorari, 


142     queen's  bench,  MICHAELMAS  teem,  30  VIC,  1866. 


the  return  thereto,  and  the  affidavits  filed.  The  conviction 
was  in  the  words  following  : — 

"Be  it  remembered,  that  on  the  21st  day  of  August, 
A.D.  1866,  at  the  Court  House  in  the  County  of  the  City  of 
Toronto,  William  Lennox  is  convicted  before  the  undersigned, 
one  of  Her.  Majesty's  Justices  of  the  Peace  in  and  for  the 
said  County,  for  that  the  said  William  Lennox,  being  a 
licensed  tavernkeeper  within  the  said  city,  did  not  on  the 
25th  day  of  July,  1866,  exhibit  over  the  door  of  his  tavern 
in  the  said  City  of  Toronto  the  words,  "  Licensed  to  sell 
wine,  beer,  or  other  spirituous  liquors,"  contrary  to  a  certain 
by-law  of  the  Board  of  Commissioners  of  Police  of  the  mu- 
nicipality of  the  City  of  Toronto,  passed  on  the  25th  day  of 
February,  1863,  and  intituled,  "  By-law  number  one,  to  re- 
gulate the  issue  of  licenses.''  And  I  adjudge  the  said  Wil- 
liam Lennox  for  his  said  offence  to  forfeit  and  pay  the  sum 
of  $5,  to  be  paid  and  applied  according  to  law,  and  also  to 
pay  to  William  Stratton  Prince,  the  complainant,  the  sum 
of  $2  85  for  his  costs  in  this  behalf.  And  if  the  said  several 
sums  be  not  paid  forthwith,  I  order  that  the  same  be  levied 
by  c|istress  and  sale  of  the  goods  and  chattels  of  the  said 
William  Lennox ;  and  in  default  of  sufficient  distress  I  ad- 
judge the  said  William  Lennox  to  be  imprisoned  in  the  com- 
mon jail  of  the  said  city  of  Toronto  for  the  space  of  thirty 
days,  unless  the  said  several  sums,  and  all  costs  and  charges 
of  conveying  the  said  William  Lennox  to  the  said  jail,  shall 
be  sooner  paid.    Given  under  my  hand  and  seal,  &c. 

"  (Signed)      '  A.  MacNabb, 

During  this  term  J.  B.  Hohinson  shewed  cause. 

Blevins  and  Robert  A,  Harrison-  supported  the  rule,  citing 
Moore  v.  Jarron^  9  U.  C.  E.  283  ;  HopJcins  v.  Mayor  of 
Swansea,  4  M.  &  W.  610.  * 

The  statutes  cited  are  referred  to  in  the  judgment. 

Morrison,  J.,  delivered  the  judgment  of  the  Court. 

Prior  to  the  passing  of  the  statute  25  Vic,  ch.  28,  the 
Municipal  Councils  of  Cities  had  auth(Jrity,  under  the  pro- 
visions of  the  first  five  sub-sees,  of  section  246  of  the  Muni- 
cipal Act,  to  pass  by-laws :  1.  For  granting  tavern  licenses, 
&c.  2.  For  declaring  the  terms  and  conditions  required  to 
be  complied  with,  by  an  applicant  for  a  tavern  license,  and 
the  security  to  be  given  by  him  for  observing  the  same.  3. 
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For  declaring  the  security  to  be  given  by  an  applicant  for  a 
tavern  license,  for  observing  the  by-laws  of  the  municipality. 
4.  For  limiting  the  number  of  tavern  licenses ;  and  5.  For 
regulating  the  houses  or  places  licensed,  the  time  the  .licenses 
are  to  be  in  force,  not  exceeding  one  year,  and  the  sums 
to  be  paid  therefor. 

By  the  25  Vic.  ch.  23,  sec.  1,  these  five  sub-sections,  as 
respects  cities,  were  repealed,  and  by  the  second  clause  of 
that  act  it  is  enacted,  "  In  every  City  the  Board  of  Com- 
missioners of  Police  shall  have  power,  and  it  shall  be  the 
duty  of  the  said  Board,  from  time  to  time,  while  no  "pro- 
hibitory by-law,  enacted  and  approved  under  the  sixth  sub- 
section of  the  said  section,  is  in  force  in  such  city  :  1. 
To  grant  certificates  for  tavern  licenses,  &c.  2.  To  de- 
termine the  terms,  &c.  3.  To  determine  the  security,  &c. 
4.  To  limit  the  number,  &c.;  and  5.  To  make  regulations 
for  the  houses  or  places  licensed,  kc. — being  powers  similar 
to  those  contained  in  the  repealed  sub-sections  of  the  Munici- 
pal Act,  with  this  difference,  that  the  City  Councils  were 
authorised  to  puss  by-laws  respecting  these  matters,  while 
to  the  Board  of  Commissioners  (by  the  25  Vic.)  that  power 
was  given  directly  to  them,  and  it  is  declared  to  be  their 
duty  to  exercise  it. 

By  the  251st  section  of  the  Municipal  Act  it  is  enacted  : 
"Every  person  who  keeps  a  tavern,"  &c.,  and  has  a  tavern 
license,  shall  exhibit  on  the  door  of  such  tavern,  &c.,  "in 
large  letters,  the  words,  '  Licensed  to  sell  wine,  beer,  and 
other  spirituous  or  fermented  liquors,'  under  a  penalty  in 
default  of  so  doing  of  one  dollar,  recoverable  with  costs 
before  any  Justice  of  the  Peace  upon  the  oath  of  one 
credible  witness,  one  half  of  which  penalty  shall  go  to  the 
informer  and  the  other  half  to  the  municipality." 

We  see  no  authority  in  the  25  Vic,  ch.  23,  conferring 
powers  on  the  Board  of  Commissioners  to  impose  penalties 
for  infractions  of  or  non-compliance  with  their  regulations, 
or  any  authority  for  the  conviction  complained  of. 

It  was  pressed  by  Mr.  Robinson  that  the  25  Vic.  trans- 
ferred the  powers  conferred  upon  the  Municipality  to  the 
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Board,  and  gave  the  like  remedies  the  municipality  had  for 
enforcing  obedience  to  their  regulations.  Whatever  may 
have  been  the  intention  of  the  framers  of  the  act,  it  cer- 
tainly does  not  give  such  powers  or  the  remedies  provided 
for  by  the  205th  to  the  209th  sections  (inclusive)  of  the 
Municipal  Act,  under  the  provisions  of  which  sections  the 
Police  Magistrate  apparently  acted  in  making  his  conviction. 

Assuming  that  the  Commissioners  had  power  to  pass 
by-laws  or  regulations  relating  to  the  matters  mentioned 
in  the  second  section  of  the  25  Vic,  and  that  a  regulation 
for  exhibiting  the  words  mentioned  in  the  convictions  over 
the  doors  of  taverns  would  be  within  the  provisions  of  that 
section,  yet  the  Legislature  having  had  under  its  considera- 
tion the  subject  matter  of  such  a  regulation,  as  appears 
by  the  251st  section  of  the  Municipal  Act  above  cited,  and 
having  by  that  section  created  the  duty,  and  on  default 
imposed  a  penalty  of  one  dollar,  we  do  not  think  it  was 
competent  for  the  City  Council  previous  to  the  25  Vic,  or 
the  Board  of  Commissioners  since,  to  say  that  the  pro- 
vision made  by  Parliament  in  that  respect  was  inadequate 
for  the  purpose.    We  take  it  that  neither  the  City  Council 
nor  the  Commissioners  could  legally  pass  a  by-law  or  regu- 
lation imposing  a  greater  penalty  than  that  which  the  statute 
had  declared. 

The  Legislature,  by  specifically  creating  the  offence  and 
inflicting  a  penalty  of  one  dollar,  had  taken  the  particular 
•  matter  entirely  to  itself,  and,  as  we  may  say,  withdrew  it 
from  the  cognizance  or  discretion  of  the  Municipality  and 
the  Commissioners,  and  settled  the  law  in  that  respect ;  and 
by  so  doing  put  it  beyond  the  powers  of  either  of  these 
bodies  to  alter  it,  or,  as  in  this  case,  to  increase  the  penalty 
to  five  times  the  amount  the  Legislature  thought  sufficient. 

We  are  therefore  of  opinion  the  conviction  was  not  war- 
ranted, and  that  it  should  be  quashed.  As  our  judgment 
rests  on  the  want  of  authority,  it  is  unnecessary  to  notice 
the  other  objections  taken  in  the  rule. 


Rule  discharged* 
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Williamson  v.  The  Gore  District  Mutual  Fire 
Insurance  Company. 

Insurance — Policy  and  application — Construction  of. 

Plaintiff  insured  -svith  defendants  $3,400,  of  which  $1,000  was  on  bis 
tannery  and  $500  on  the  machinery  in  it,  on  an  application  valuing; 
the  tannery  and  fixtures  at  $1,000,  which  was  said  to  be  the  two-thirds 
of  the  actual  value,  but  agreeing  that  in  case  of  loss  defendants  should 
only  be  liable  as  if  they  had  insured  iwo-thirds  of  the  actual  cash  value, 
anythiug  in  the  policy  or  application  notwithstanding.  The  application 
was  referred  to  in  the  policy  as  forming  part  of  it,  and  stated  the  promise 
to  be  to  pay  all  losses  or  damage  not  exceeding  the  said  sum  of  $3,400. 
the  said  losses  or  damage  to  be  estimated  according  to  the  true  and  actual 
value  of  the  property  at  the  time  the  same  should  happen.  The  building 
and  machinery  having  been  destroyed  by  fire,  the  jury  found  the  total 
cash  value  of  the  former  to  be  $1,050,  and  of  the  latter  $750. 

Held ,  that  the  plaintiff  was  entitled  to  recover  only  two-thirds  of  these 
sums. 

This  was  an  action  on  a  policy  of  insurance  against  fire, 
dated  2nd  February,  1864,  on  the  plaintilf's  two-story  frame 
building  on  lot  number  4,  in  the  2nd  concession  of  Blenheim, 
occupied  by  the  plaintiff  as  a  private  dwelling,  $1,500 ; 
on  the  furniture,  &c.,  contained  therein  $400 ;  on  the 
plaintiff's  tannery  and  fixtures  on  the  same  lot,  $1000  ;  and 
on  the  plaintiff's  tools  and  machinery  therein,  $500 — aver- 
ring that  the  tannery  and  fixtures,  and  the  tools  and  machinery 
therein,  were,  while  the  policy  was  in  force,  destroyed  by  fire. 

There  were  several  pleas,  on  which  the  parties  went  to 
trial  at  the  Woodstock  assizes  in  November  last,  before 
Adam  Wilson,  J. 

The  jury  found  a  verdict  for  the  plaintiff,  and  that  the 

total  cash  value  of  the  building  and  fixtures  was  .$1,050 

and        "        of  the  machinery   750 

$1,800 

and  they  found  that  the  plaintiff  was  entitled  to  two-thirds  of 
that  value,  and  the  verdict  was  entered  for  $1,283,  leave  being 
reserved  to  the  plaintiff  to  move  to  increase  the  verdict  by 
the  sum  of  $300  and  interest  thereon  from  the  8th  Septem- 
ber, 1865,  as  the  amount  insured  on  the  building,  fixtures, 
and  machinery,  was  $1,500,  and  the  jury  found  that  the 
plaintiff's  loss  exceeded  that  sum. 

19  VOL.  XXVI. 
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The  whole  question  arose  upon  a  part  of  the  application 
for  insurance,  dated  12th  February,  1864,  upon  which  the 
policy  sued  upon  was  issued  by  the  defendants.  In  that 
application,  which  was  a  printed  form  containing  blanks  to 
be  filled  by  the  applicant,  among  other  things,  the  following 
was  contained : 

•"Tannery  and  fixtures  $1,000;  estimated  value,  exclusive 

of  land,  $2,300.  The  real  property  above  specified  is 
"herein  estimated  by  me  at  two-thirds  of  its  value.  Such 
"  estimate,  however,  is  not  to  be  conclusive  on  the  Company ; 
"  and  should  I  be  insured  pursuant  to  this  application,  I 
"  agree  that  in  case  of  loss  by  fire  the  Company  shall  only 
"  be  obliged  to  pay  as  if  they  had  insured  two-thirds  of  the 
"  actual  cash  value  of  such  property,  anything  contained  in 
"  this  application  or  the  policy  of  insurance  to  the  contrary 
"  notwithstanding." 

The  policy,  after  setting  out  the  property  upon  which  the 
insurance  was  made,  and  the  several  sums  insured  upon  each 
separate  property,  added,  "  Reference  being  had  to  the  ap- 
"  plication  of  the  said  James  N.  Williamson  for  a  more  par- 
"  ticular  description,  and  as  forming  a  part  of  this  policy;" 
and  stated  the  promise,  according  to  the  provisions  of  the 
act,  to  settle  and  pay  to  the  assured  "  all  losses  or  damages, 

not  exceeding  in  the  whole  the  said  sum  of  $3,400,  which 
"  shall  or  may  happen  to  the  aforesaid  property,  by  or  by 
"  reason  or  by  means  of  fire,  during  the  time  this  policy  shall 
"  remain  in  force  ;  the  said  losses  or  damage  to  be  estimated 
"  according  to  the  true  and  actual  value  of  the  property  at 
"  the  time  the  same  shall  happen." 

There  was  nothing  else  bearing  upon  the  question  raised 
in  the  application  or  policy. 

E.  B.  Wood  obtained  a  rule  nisi  on  the  leave  reserved. 

Moss  shewed  cause.  He  referred  to  two  American  cases. 
Fuller  V.  Boston  Mutual  Fire  Assurance  Co.,  4  Metcalf 
206,  which  he  said  was  relied  upon  by  plaintiff ;  and  Post  v. 
Hampshire  Mutual  Fire  Assurance  Co.,  12  Metcalf  555, 
on  which  the  defendants  relied. 
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Robert  A.  Harrison  supported  the  rule,  citing  Irving  v. 
Manni7ig,  6  C.  B.  391 ;  Angell  on  Insurance,  sec.  255  et 
sequ. ;  Feele  v.  Merchants  Insurance  Co.,  3  Mason  71 ; 
McCuaig  v.  The  Unity  Fire  Insurance  Association^  9  C. 
P.  85;  FicJcson  v.  The  Equitable  Fire  Assurance  Co.,  18 
U.  C.  R.  246. 

He  contended  this  was  a  valued  policy,  and  that  the  de- 
fence relied  upon  was  not  open  upon  any  of  the  pleas. 

Draper,  C.  J.,  delivered  the  judgment  of  the  Court. 

Taking  the  two  instruments  as  one,  we  see  clearly  upon 
what  it  is  that  the  parties  are  before  us.  The  plaintiff  con- 
tends that  by  the  policy  ^  1,000  was  insured  upon  the  tan- 
nery, and  $500  on  the  machinery  therein  :  that  the  verdict 
of  the  jury  determines  that  the  losses  or  damage  by  fire  to 
each  of  these  subjects  of  insurance  is  equal  to  the  sum  respec- 
tively insured  on  them,  and  that  the  true  and  actual  value 
of  each  at  the  time  of  the  loss  was  greater  than  the  sum  so 
insured ;  and  therefore  he  should  recover  on  the  tannery  the 
$1,000,  and  on  the  machinery  $500.  The  defendants  con- 
tend that  the  actual  cash  value  of  the  tannery  being  only 
$1,050,  they  are  only  obliged  to  pay  as  if  they  had  insured 
two-thirds  thereof,  and  are  consequently  only  liable  on  the 
tannery  for  $700.    If  so,  the  rule  must  be  discharged. 

We  think  it  impossible  to  get  over  the  language  of  the 
application,  in  which  the  plaintiff  agrees  that  in  case  of  loss 
by  fire  the  defendants  shall  only  be  obliged  to  pay  as  if  they 
had  insured  two-thirds  of  the  actual  cash  value  of  the 
property,  referring  to  the  tannery  and  fixtures ;  and  this 
statement  follows  his  declaration,  that  in  valuing  this  pro- 
perty he  has  estimated  it  only  at  two-thirds  of  its  value. 
If  indeed  this  statement  of  valuation  had  not  been  accom- 
panied  by  the  declaration  that  the  liability  of  the  defendants 
should  only  extend  to  two-thirds  of  its  actual  cash  value,  it 
might  have  been  argued,  perhaps  successfully,  that  both 
parties  had  agreed  to  $1,000  as  being  two-thirds  of  the  value. 
We  have  looked  at  Angell  on  Insurance,  sec.  255,  et  sequ.,- 
and  at  the  cases  cited  by  Mr.  Moss,  and  find  no  reason  for 
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thinking  this  rule  should  be  made  absolute.  In  our  opinion 
it  should  be  discharged. 

Rule  discharged. 


Stevenson  v.  The  London  and  Lancashire  Fire 
Insurance  Company.  , 

Insurable  interest — C.  S.  XI.  C.  ch.  93,  sec.  53. 

Plaintiff  insured  with  defendants  a  house  in  his  possession,  which  he  had 
purchased,  with  the  land  on  which  it  stood,  as  part  of  lot  A,  but  which 
was  afterwards  found  to  be  upon  the  adjoining  lot,  B.,  having  been 
built  there  in  consequence  of  an  unskilful  survey.  The  house  having 
been  burned,  it  was  objected  that  having  do  title  to  the  land  he  had  no 
insurable  interest ;  but 

Held,  otherwise,  for  under  C.  S.  U,  C.,  ch.  93,  sec.  63,  he  had  a  right 
either  to  the  value  of  his  improvements  or  to  purchase  at  the  value  of 
the  land. 

Qucere,  whether  an  insurance  company  with  whom  the  actual  owner  of  a 
house,  without  fraud  or  wilful  misrepresentation,  effects  an  insurance 
thereon,  can  set  up  the  legal  title  of  a  stranger  to  the  land  on  which  the 
house  stands,  as  a  defence  against  the  claim  of  the  assured. 

This  was  an  action  on  a  policy  of  insurance  for  $400, 
effected  by  the  plaintiff  with  defendants,  upon  a  building 
described  in  the  poli  cy  as  owned  and  occupied  by  the  plain- 
tiff as  a  dwelling,  in  the  City  of  Kingston.  The  declaration 
alleged  a  total  loss  by  fire,  and  that  the  plaintiff  at  the  time 
of  making  the  policy,  and  thence  until  and  at  the  time  of 
the  loss,  was  interested  in  the  premises  to  the  amount 
insured. 

Plea,  that  the  plaintiff  was  not  before  or  at  the  time  of 
the  said  supposed  damage  and  loss,  interested  in  the  said 
building  in  the  said  policy  mentioned  as  alleged. 

At  the  trial,  at  Kingston,  before  Draper,  C.  J.,  a  verdict 
was  taken  for  the  plaintiff  for  $408,  subject  to  the  opinion 
of  the  Court,  whether  the  evidence  proved  the  plea,  and 
whether  it  was  open  to  defendants  to  raise  such  defence. 


Britton,  for  the  plaintiff,  cited  Marks  v.  Hamilton,  7  Ex. 
323 ;  Richards,  v.  London  and  Liverpool  Ins.  Co.,  25  U. 
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C.  R.  400;  Cavell  v.  Prince,  L.  R.  1  Ex.  246;  Phillips 
on  Insurance,  173,  175  ;  Add.  Con.  556,  594 

Sir  B,  SmitJi,  Q.  C,  for  defendants,'  cited  Marshall  on 
Insurance,  788,  805:  Orchard  y.  The  jEtna  Ins.  Co.,  5  C. 
P.  445  ;  Ogden  v.  The  Montreal  Ins.  Co.,  3  C.  P.  497. 

The  facts  of  the  case  are  sufficiently  stated  in  the  judg- 
ment of  the  Court. 

Draper,  C.  J.,  delivered  the  judgment  of  the  Court. 

There  is  a  baldness  in  the  evidence,  which  is  submitted  to 
the  Court  in  place  of  a  statement  of  facts,  constituting  the 
special  case,  and  we  have  to  assume  as  facts  those  matters 
which  are  set  forth  in  the  uncontradicted  statement  of  the 
witnesses. 

It  appears,  then,  that  on  the  25th  of  February,  1863, 
the  plaintiff,,  for  valuable  consideration,  bought  some  land  on 
"which  the  house  insured  by  the  defendants  stood.    He  pur- 
chased on  the  assumption  that  the  land  was  part  of  lot 

24,  in  the    concession  of  the  township  of  Kingston. 

It  is  the  error  in  that  assumption  out  of  which  the  present 
dispute  arises. 

Recently  there  has  been  a  judicial  determination  of  the 
true  boundary  line  which  separates  lot  24  from  the  Clergy 
block  C,  which  lies  to  the  east  of  and  adjoining  this  lot 
24,  and  according  to  this  decision  the  land  described  in  the 
plaintiff's  deed  is  part  of  the  Clergy  block  C,  and  hence  the 
plaintiff  has  no  title  to  it. 

It  further  appears  that  the  plaintiff  entered  into  posses- 
sion on  making  his  purchase,  and  occupied  the  house  insured 
until  the  spring  of  1866,  when  it  was  destroyed  by  fire. 
The  defendants  admitted  that  they  took  a  risk  on  this  house 
while  the  plaintiff  was  in  possession  thereof. 

According  to  the  declaration  the  policy  bears  date  on  the 
28rd  of  July,  1863,  and  the  insurance  is  for  one  year  from 
that  date,  but  it  has  been  renewed  by  the  plaintiff's  payment 
of  the  annual  premium^.  This  is  not  denied,  for  the  only 
plea  is  that  at  the  time  of  the  loss  the  plaintiff  was  not  in- 
terested in  the  premises. 
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These  are  all  the  material  facts  to  be  elicited  from  the 
fevidence ;  and  the  deed  to  the  plaintiff,  and  the  grant  of 
block  C,  which  were  put  in  at  the  trial,  are  not  set  out  as 
part  of  the  special  case.  It  was  stated  in  the  argument  of 
the  defendants'  counsel  that  the  question  deciding  the 
ownership  had  been  decided  before  the  last  premium  was 
paid,  and  that  the  plaintiff  had  notice  of  that  decision.  It 
may  have  been  so,  but  it  is  not  so'stated  in  the  evidence  ; 
but  there  was  no  proof  that  any  proceeding  had  been  taken 
to  eject  the  plaintiff  by  the  true  owner  of  Clergy  block  C, 
nor  that  the  plaintiff  was  a  party  to  the  suit  or  proceeding 
by  which  the  true  boundary  line  was  established. 

It  was  urged  for  the  plaintiff,  that  if  the  defendants  paid 
him  the  amount  of  his  loss,  they  would  be  entitled  to  the 
benefit  of  and  to  sue  in  his  name  upon  the  covenants  for 
title  contained  in  the  deed  to  him,  and  Addison  on  Contracts, 
547,  and  the  cases  there  cited,  were  referred  to.  We  are 
not,  for  various  reasons,  at  present  prepared  to  adopt  that 
view. 

Cavell  V.  Prince  (L.  E.  1  Ex.  246),  was  also  cited,  as 
shewing  by  analogy  that  the  defendants  were  in  the  situation 
of  third  parties  who  could  not  raise  the  question  of  the  plain- 
tiff 's  title  to  the  land,  which  for  all  that  appears  has  not 
been  brought  into  legal  question  by  any  interested  in  it 
adversely  to  him.  We  doubt  whether  such  a  position  is 
tenable  in  reference  to  this  case,  where  the  defendants  have 
an  undeniable  right  to  dispute  the  interest  of  the  plaintiff  in 
the  subject  matter  insured. 

There  is,  however,  a  consideration  not  adverted  to  in  the 
argument,  upon  which,  after  much  thought,  we  have  arrived 
at  the  conclusion  that  the  plaintiff  is  entitled  to  the  postea. 
My  learned  brother  Hagarty  drew  my  attention  to  the  Con- 
solidated Statute  of  U.  C,  ch.  93,  sec.  53.  It  enacts,  that 
in  case  of  an  action  of  ejectment  being  brought  against  a 
person  who  in  consequence  of  unskilful  survey  has  improved 
on  land  not  his  own,  the  jury  at  the  trial  shall  assess 
damages  for  such  defendant  for  any  loss  he  may  sustain  in 
consequence  of  improvements  made  before  the  commence- 
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ment  of  the  suit,  and  shall  also  assess  the  value  of  the 
land ;  and  if  a  verdict  be  found  for  the  claimant  no  writ  of 
possession  shall  issue  until  the  claimant  has  tendered  or  paid 
the  amount  of  such  damages,  or  has  oifered  to  release  the 
land  to  the  defendant,  provided  the  defendant  before  the 
fourth  day  of  the  ensuing  term  pays  or  tenders  to  the  claim- 
ant the  amount  assessed  as  the  value  of  the  land. 

The  defendants  assert  that  the  house  stood  upon  part  of 
Clergy  block  C,  of  which  Dr.  Lyster,  as  Rector  of  King- 
ston, is  seised  in  fee,  and  that  the  plaintiff 's  sole  title  rests 
on  the  mistaken  idea  that  the  house  insured  is  upon  lot 
No.  24  ;  that  as  a  consequence  the  house  never  was  the 
plaintiff's  property,  and  therefore  the  plea  is  sustained. 

The  evidence  of  Mr.  Nash,  the  surveyor,  shews  that  the 
line  between  lot  24  and  Clergy  block  C  was  in  dispute, 
and  has  only  recently  been  settled,  though,  as  already 
noticed,  there  is  no  proof  that  any  action  has  been  brought 
aganst  the  plaintiff.  On  the  evidence  there  seems  no  reason 
to  doubt  that  the  house  was  built  on  the  wrong  lot  owing 
to  an  unskilful  survey,  which  placed  the  eastern  boundary 
of  lot  24  wrongfully,  and  that  the  plaintiff  purchased  under 
that  mistake.  We  take  it  that  the  assignee  of  the  person 
who  erected  that  house  on  the  wrong  land  has  the  same 
right  as  if  he  had  himself  built  it.  The  equity  of  the 
statute,  and  a  consideration  of  the  mischief  to  be  remedied, 
apply  to  his  case  as  much  as  to  that  of  his  vendor.  In  such 
case  he  has  an  alternative  right,  to  be  paid  the  value  of  the  \ 
improvements  as  assessed  by  a  jury  before  the  true  owner  \ 
could  evict  him,  or  to  purchase  the  land  at  the  assessed 
value,  whenever  the  true  owner  brings  ejectment  against  him.. 
If  twenty  years  elapse  without  any  such  action,  the  plain- 
tiff's insurable  interest  would  be  undeniable.  But  while 
he  retains  the  land  with  the  right  given  by  the  statute,  we 
are  of  opinion  he  has  an  immediate  interest  in  the  house 
burnt  down,  and  hence,  as  we  conclude,  the  plea  is  not 
sustained.  The  dispute  is  not  whether  in  his  application  for 
insurance  he  described  the  nature  of  his  interest  accurately 
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and  truly,  but  whether  at  the  time  of  the  loss  he  had  an 
insurable  interest. 

Other  cases  might  be  put,  that  of  a  disseisor,  for  instance — 
of  an  intruder  on  lands  of  the  Crown,  who  on  the  expec- 
tation of  being  allowed  to  purchase  erected  a  house — of  a 
supposed  heir  who  entered  in  ignorance  that  there  was  a 
party  nearer  in  descent.  In  short,  we  cannot  at  present 
accede  to  the  conclusion  that  an  insurance  company,  with 
whom  the  actual  occupier  of  a  house,  without  fraud  or  wilful 
misrepresentation,  effects  an  insurance  thereon,  can  set  up 
the  legal  title  of  a  stranger  to  the  land  on  which  the  house 
stands  as  a  defence  against  the  claim  of  the  assured.  It  is, 
we  believe,  a  novel  experiment;  we  do  not  think  it  a  credita- 
ble one ;  and  in  the  absence  of  direct  binding  authority,  it 
has  no  intrinsic  merit  to  entitle  it  to  success. 

We  think  therefore  the  postea  should  be  delivered  to  the 
plaintiff. 

Judgment  for  plaintiff. 


Regina  v.  Esmonde. 

Attempting  to  commit  a  felony — Aiding  such  attempt— 21-2%  Vic,  c.  19,  s.  9. 

The  prisoner  was  convicted  of  unlawfully  attempting  to  steal  the  goods  of 
one  J,  G.  It  appeared  that  he  had  gone  out  with  one  A.  to  Cooksville, 
and  examined  J.  G.'s  store,  with  a  view  of  robbing  it,  and  that  after- 
wards A.  and  three  others,  having  arranged  the  scheme  with  the  prisoner, 
started  from  Toronto,  and  made  the  attempt,  but  were  disturbed  after 
one  had  got  into  the  store  through  a  panel  taken  out  by  them.  Prisoner 
saw  them  off.from  Toronto,  but  did  not  go  himself. 

Held,  that  as  those  actually  engaged  were  guilty  of  the  attempt  to  steal, 
the  prisoner  under  27-28  Vic,  ch.  19,  sec.  9,  was  properly  convicted. 

CRIMINAL  CASE  RESERVED. 

The  prisoner  was  indicted,  for  that  he,  on,  &c.,  at,  &c., 
together  with  three  other  persons  named,  did  unlawfully 
attempt  the  money,  goods  and  chattels,  of  one  J.  G.,  then 
in  the  store  of  the  said  J.  Gr.,  feloniously  to  steal,  take,  and 
carry  away. 
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At  the  trial,  at  Toronto,  before  John  Wilson,  J.,  evidence 
was  given  by  an  accomplice  that  the  prisoner  went  with  him 
to  Cooksville  to  see  a  store  :  that  the  prisoner  went  in  to  buy 
something,  to  see  how  it  could  be  got  into ;  after  he  came 
out  he  told  witness  that  there  would  no  trouble  in  getting  in, 
and  that  it  would  pay,  that  all  the  tools  required  were  a  bit 
and  a  jemmy,  and  told  witness  where  they  could  be  pro- 
cured: that  they  discussed  the  matter  several  times,  and 
arranged  for  a  day  to  go  from  Toronto  to  Cooksville,  and 
the  means  of  conveyance,  &c. :  that  the  witness  and  three 
companions  started  from  Toronto  in  a  buggy  some  days 
after;  prisoner  saw  them  off,  but  did  hot  accompany  them. 
The  others  went  out,  and  at  night  made  the  attempt,  taking 
out  a  panel  of  the  door  ;  one  got  in  and  took  down  the  bars. 
It  seemed  the  attack  was  expected,  and  as  witness  was  strik- 
ing a  light  a  shot  was  fired  from  the  inside,  and  they  all  ran 
oft",  and  were  arrested  next  day  in  Toronto.  The  subject  of 
robbing  a  store  in  Cooksville  was  discussed  between  them 
before  this  night. 

Witnesses  were  called  for  the  defence,  who  admitted  being 
concerned  in  and  having  been  convicted  of  this  attempt. 

Robert  A.  Harrison^  for  the  prisoner,  objected  that  an 
indictment  would  not  lie  for  counselling  a  felony  unless  a 
felony  was  committed  :  that  there  was  no  evidence  to  con- 
nect the  prisoner  with  the  attempt ;  he  was  an  accessory 
only,  and  was  not  so  charged  here :  that  the  27-28  Vic, 
ch.  19,  sec.  9,  was  not  applicable. 

The  prisoner  was  convicted,  and  the  learned  Judge 
reserved  the  question  whether  the  conviction  could  be 
sustained 

J.  H.  Oameron,  Q.  C,  for  the  Crown. 
Robert  A.  Harrison,  for  the  prisoner. 

Hagarty,  J.,  delivered  the  judgment  of  the  Court. 
The  act  referred  to  at  the  trial  and  relied  on  by  the 
Crown,  27-28  Vic,  ch.  19,  sec.  9,  reads  thus : 

"  Whosoever  shall  aid,  abet,  counsel  or  procure  the  com- 
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mission  of  any  misdemeanor,  whether  the  same  be  a  misde- 
meanor at  common  law,  or  by  virtue  of  any  act,  passed  or  to 
be  passed,  shall  be  liable  to  be  tried,  indicted  and  punished 
as  a  principal  offender." 

The  evidence,  believed  as  it  was  by  the  jury,  would, 
we  think,  warrant  the  charge  that  the  prisoner  "  aided, 
counselled,  and  procured,"  the  doing  of  the  act  of  attempting 
to  steal  the  goods  of  J.  G.  in  the  store.  Had  the  felony 
been  completed,  sec.  2  of  the  same  act  would  have  rendered 
the  prisoner,  as  an  accessory  before  the  fact,  liable  to  have 
been  indicted  as  a  principal  felon. 

We  have  no  doubt  that  there  was  evidence  on  which  the 
jury  could  properly  convict  those  actually  engaged  in  effect- 
ing the  entrance  into  the  store  with  having  done  so  with 
intent  to  steal ;  an(J  that  such  attempt,  with  such  intent,  is 
a  misdemeanor.  The  statute  seems  clear,  that  if  the  pris- 
oner was  accessory  before  the  fact  he  coald  be  indicted,  as 
he  has  been,  as  if  personally  present. 

No  objection  is  taken  to  the  sufficiency  of  the  indictment, 
as  charging  an  attempt  to  commit  a  felony. 

Conviction  affirmed. 


Bank  of  Upper  Canada  v.  Owen. 

Venue— C.  S.  U.  C.  ch.  54,  sec.  38. 

A  venue  of  the  **  United  Counties  of  Huron  and  Bruce,  To  wit."  Held, 
bad  on  demurrer. 

The  venue  in  the  margin  of  the  declaration  was,  "  United 
Counties  of  Huron  and  Bruce,  To  wit. 

Bemurrery  that  there  is  no  legal  or  proper  statement  of 
venue,  as  it  should  be  laid  in  the  proper  county  of  the 
union. 
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There  were  other  grounds,  which  were  abandoned  on  the 
argument.    See  note  a,  at  the  end  of  the  case. 

S.  Richards,  Q.  C,  for  demurrer,  cited  Nelson  and 
Nassaivega  Road  Co.  v.  Bates,  4  C.  P.  281. 

C.  Robinson,  Q.  C,  contra,  cited  Plaxton  v.  Smith,  1  P. 
R  228;  Paton  v.  Cameron  et  al,  21  U.  C.  R.  364;  Ch. 
Arch.  Prac,  12th  ed.  228;  Stephen  on  Pleading,  6th  ed.  223. 

Haqarty,  J.,  delivered  the  judgment  of  the  Court. 

Section  38  of  our  Municipal  Act  directs,  that  in  the  case  of 
united  counties,  the  venue  "shall  belaid  in  the  proper  county 
of  the  union  (naming  it),  and  describing  it  as  one  of  the 

united  counties  of  and  in  such  case  the  jury  for 

the  trial  of  any  issue,  civil  or  . criminal,  or  the  assessment  of 
any  damages,  shall  be  summoned  from  the  body  of  the 
united  counties." 

This  is  a  very  plain  and  explicit  direction,  and  we  see  no 
reason  why  the  parties  should  disregard  it  as  unnecessary. 

In  Nelson  and  Nassagaivega  Road  Co,  v.  Bates  (4  C. 
P.  281),  a  precisely  similar  objection  was  taken  on  demurrer 
to  a  declaration  and  held  fatal.  The  statute  then  governing 
the  case,  12  Vic,  ch.  78,  sec.  7,  was  cited.  We  cannot 
see  any  substantial  difference  between  this  and  the  section 
38  of  the  present  Municipal  Act. 

Sir  J.  Macaulay  said,  "  This  seems  explicit  enough,  and 
shews  the  present  venue  to  be  informally  laid,  though  pro- 
bably quite  sufficient  after  verdict  or  judgment  by  nil  dicit. 
*  *  *  I  do  not  see  that  we  can,  in  the  face  of  the 
terms  of  the  statute,  hold  a  venue  of  the  united  counties 
sufficient  in  form,  because  the  jury  are  to  come  from  both, 
when  the  same  act  says  the  venue  shall  be  laid  in  the  county 
by  name,  which  may  be  united  to  other  counties." 

This  decision  was  made  during  the  existence  of  special 
demurrers,  but  we  do  not  feel  at  liberty,  even  since  their 
abolition,,  to  hold  that  a  positive  statutable  direction  in  a 
matter  of  venue  has  therefore  ceased  to  be  obligatory^ 
especially  when  we  find  the  enactment  to  be  several  years 
after  the  Common  Law  Procedure  Act. 
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The  objection  is  wholly  technical,  and  either  party  could 
have  required  an  amendment  at  a  trifling  expense.  The 
defendant  took  other  exceptions  which  he  felt  bound  to 
abandon,  {a) 

We  think  there  must  be  judgment  for  the  defendant,  with 
leave  to  amend  on  payment  of  costs. 

Judgment  for  defendant. 


LOVEKIN  V.  PODGER. 

Trover — Evidence  of  conversion. 

The  plaintiff  sent  to  his  agent,  J.,  two  boxes  of  trees  and  roots,  made  tip 
in  bundles  addressed  to  various  purchasers.  They  went  by  steamer  to 
defendant,  a  forwarder,  at  Powell's  Landing,  where  they  arrived  on 
Saturday,  5th  May,  and  were  taken  from  the  boxes  by  defendant,  and 
some  of  them  delivered  to  the  persons  to  whom  they  were  addressed, 
who  called  for  them.  On  Wednesday  a  person  was  sent  by  J.  to  take 
and  deliver  them,  and  on  Thursday  J.  himself  called.  Many  of  the  trees 
were  injured,  and  the  evidence  was  contradictory  as  to  the  state  in  which 
they  arrived,  and  as  to  whether  this  injury  was  caused  by  defendant's 
treatment  of  them,  or  whether  it  was  necessary,  as  he  alleged,  to  open 
the  boies  and  deliver  them  without  delay.  The  plaintiff  having  brought 
trover — 

Seld,  that  whether  defendant  had  been  guilty  of  negligence  as  a  bailee  or 
not,  he  had  done  nothing  which  would  in  law  amount  to  a  conversion  ; 
and  a  verdict  for  defendant  having  been  set  aside  in  the  County  Court, 
the  judgment  was  reversed. 

Appeal  from  the  County  Court  of  Victoria. 

Trover. — Pleas, — not  guilty,  and  not  possessed. 

It  appeared  that  the  plaintiff,  a  nursery  man  in  Newcastle, 
sent  two  boxes  containing  trees  and  roots  to  one  Jones, 
his  agent,  near  Fenelon  Falls,  to  be  distributed  to  some 


(a)  The  declaration  was  against  defendant  Owen,  stating  that  he  had 
been  summoned,  together  with  one  T.  R.,  and  one  W,  R.,  as  to  whom  the 
plaintiff  had  entered  a  nolle  prosequi.  The  first  count  Was  on  a  note  made 
by  T.  R.,  payable  to  Owen,  endorsed  by  Owen  to  W.  R.,  and  by  W.  R.  to 
plaintiffs  ;  the  second  count  on  a  note  made  by  Owen  payable  to  T.  R.,  who 
endorsed  to  W.  R.,  who  endorsed  to  plaintiffs.  The  ground  of  demurrer 
abandoned  was,  that  the  action  was  originally  commenced  against  the 
defendants  jointly,  as  appeared  by  the  declaration,  and  that  the  discharge 
of  one  was  a  discharge  of  both.— See  Bank  of  Upfer  Canada  v.  Lizars,  11 
C.  P.  179. 
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customers.  They  came  by  the  steamer  Ogemah  to  defen- 
dant, a  forwarder  at  Powell's  Landing,  on  Saturday  the  5th 
of  May.  There  was  no  regular  wharf,  and  the  landing  was 
difficult.  The  boxes  were  slid  along  a  gangway  to  the  land, 
and  some  of  them  put  in  a  stable  of  the  defendant's,  nearer 
the  landing  than  his  storehouse.  The  trees  were  in  bun- 
dles, addressed  to  various  purchasers.  Jones  swore  that  he 
had  arranged  for  one  Fitzgerald  to  distribute  the  trees,  and 
wrote  to  him.  The  letter  did  not  reach  him  till  Tuesday, 
and  on  Wednesday  he  went  to  the  defendant's. 

Some  five  days  after  their  arrival  Jones  went  to  defend- 
ant's, and  found  the  boxes  open  and  the  trees  taken  out,  and 
seven  or  eight  bundles  lying  on  the  floor  of  the  stable.  They 
were  quite  spoiled  from  exposure.  He  said  they  should 
have  been  left  in  the  boxes.  Defendant  told  him  he  had 
delivered  some  bundles  to  people  who  had  called  for  them, 
whose  names  were  on  them.  The  witness  said  the  bundles 
should  have  been  distributed  by  Fitzgerald,  and  notes  or 
cash  taken  for  the  price  from  the  different  parties :  that  the 
defendant  had  taken  no  notes,  and  had  only  a  few  dollars  in 
cash,  and  had  kept  no  account  of  the  deliveries  :  that  the 
plaintiff  had  derived  no  benefit  from  the  arrangement.* 

For  the  defence,  it  was  proved  that  it  was  necesary  to 
open  the  boxes  to  get  them  up  from  the  landing  to  a  place 
of  safety.  A  witness  who  saw  them  opened  said  there  was 
no  straw  in  the  boxes,  and  the  trees  were  in  bad  condi- 
tion. They  were  brought  up  by  defendant's  team.  Some 
persons  came  and  got  the  bundles  addressed  to  them.  One 
person  paid  for  his.  All  but  five  or  six  bundles  were  said 
to  have  been  so  delivered. 

It  was  objected  that  there  was  no  evidence  of  a  conversion  ; 
also  that  the  property  was  in  the  respective  vendees,  and  not 
in  the  plaintiff.  These  objections  were  overruled,  and  the 
jury  were  told  to  give  damages  for  the  whole  of  the  trees  : 
that  the  boxes  being  addressed  to  Jones,  defendant  opened 
and  disposed  of  them  without  getting  notes  or  money,  and 
this  was  a  conversion  of  the  whole,  the  defendant's  act 
depriving  the  plaintiff  of  his  property,  without  anything  to 
shew  for  it :  that  the   plaintiff 's   bargain  was  to  have 
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money  or  notes,  and  defendant's  act  was  unauthorized  and 
wrongful. 

The  jury  found  for  the  defendant. 

In  the  ensuing  term  a  rule  to  set  aside  the  verdict  as 
perverse  was  m^de  absolute,  costs  to  abide  the  event ;  and 
the  defendant  appealed. 

J,  A.  Boydj  for  the  appellant,  cited  Heald  v.  Carey ^  11 
C.  B.  97T;  OoomU  v.  Brutol  and  Exeter  B,  Tf.  Qo.,  3  H. 
&  K.  510  ;  CJiinery  v.  Viall,  5  H.  &  N.  288 ;  Duffy.  Budd, 
6  Moore  469,  3  B.  &  B.  182 ;  JSTelson  v.  Macintosh,  1  Stark. 
237 ;  Brake  v.  Shorter,  4  Esp.  165  ;  Crouch  v.  Grreat 
Northern  B.  W.  Co.,  11  Ex.  756 ;  Stephenson  v.  Hart,  4 
Bing.  476. 

Hector  Cameron,  contra,  cited  Burroughes  v.  Bayne,  5 
H.  &  N.  296,  per  Martin,  B. ;  Addison  on  Torts,  269,  271. 

Hagaety,  J.,  delivered  the  judgment  of  the  Court. 

If  the  motion  for  a  new  trial  were  before  us,  knowing 
nothing  of  the  case  beyond  what  appears  in  the  learned 
Judge's  notes,  or  of  the  weight  to  be  attached  to  any  par- 
ticular part  of  the  evidence,  we  should  have  certainly  de- 
clined to  interfere  with  the  finding  of  the  jury.  It  could 
only  be  on  proof  of  acts  amounting  to  a  conversion  that  the 
plaintiff  could  recover,  and  we  hardly  agree  with  the  direc- 
tion given  to  find  for  the  plaintiff  as  on  a  conversion  clearly 
proved. 

We  think  a  jury  might  well  fail  to  see  proof  of  anything 
more  than  an  honest  desire  on  defendant's  part  as  a  ware- 
houseman to  do  the  best  he  could  for  the  owner  in  regard 
to  a  quantity  of  perishable  goods,  by  delivering  them  as 
rapidly  as  possible  to  the  different  owners  to  whom  they 
were  addressed,  especially  when,  in  the  opinion  of  defend- 
ant's witnesses,  the  goods  were  on  their  arrival  in  an  unsafe 
state,  and  badly  packed,  &c. 

We  think  it  would  have  been  right  to  have  left  the  case 
to  the  jury  with  that  view  of  the  facts  plainly  laid  before 
them,  with  a  direction  that  if  they  adopted  that  conclusion 
from  the  evidence  their  verdict  should  be  for  the  defendant. 
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If  it  ha(J  been  necessary  to  open  the  boxes  for  the  purpose 
of  lightening  the  weight  and  bringing  the  goods  into  a  place 
of  safety  (as  some  of  the  evidence  shewed),  such  an  act 
would  not  be  a  conversion,  nor  would  opening  the  boxes  not 
with  a  view  of  determining  the  bailment,  or  in  any  way 
medning  to  interfere  with  the  owner's  dominion  over  them, 
but  with  an  honest  purpose  of  protecting  not  of  injuring 
the  plaintiff's  interests,  be  in  our  opinion  a  conversion  for 
which  this  action  would  lie. 

Maule,  J.,  says  in  Heald  v.  Carey  (11  C.  B.  993), 
*'  There  is  no  doubt  that  a  negligent  dealing  by  a  bailee  with 
goods  is  not  a  conversion  ;  and  there  is  equally  no  doubt 
that  a  bailee  is  not  liable  for  a  conversion  arising  out  of  a 
negligent  dealing  with  the  goods  by  him,  but  which  is  not  an 
act  participated  in  by  him.  He  may  be  liable  to  an  action 
of  another  description,  but  not  to  an  action  of  trover,  which 
only  lies  where  some  dominion  is  asserted  by  the  defendant 
over  the  chattel  which  is  the  subject  of  the  action.  One  who 
takes  possession  of  goods  unlawfully,  which  are  in  conse- 
quence lost  to  the  owner,  is  to  a  certain  extent  guilty  of  a 
conversion."  Cresswell,  J.,  says,  "  There  is  no  conversion, 
no  exercise  of  dominion  over  the  goods  by  the  deferMant, 
except  as  the  agent  of  the  real  owner." 

During  the  argument  Maule,  J.,  puts  a  case  (p.  986), 
"  Suppose  a  horse  being  near  a  ferry,  and  the  ferryman, 
imagining  (contrary  to  the  fact)  that  the  owner  of  the  horse 
wanted  it  ferried  over,  takes  it  on  board,  and  the  horse  is 
accidentally  drowned  on  the  passage — would  that  be  a  con- 
version ?"   To  which  Cresswell,  J.,  adds,  "At  what  period?" 

The  case  of  Syeds  v.  Eay  (4  T.  R.  264),  relied  on  for 
some  expressions  of  Buller,  J.,  is  distinguishable.  He  says, 
"  If  one  man,  who  is  entrusted  with  the  goods  of  another, 
put  them  into  the  hands  of  a  third  person  contrary  to 
orders,  it  is  a  conversion."  He  adds  afterwards,  "And  this 
is  a  deliberate  act,  it  being  done  contrary  to  the  orders  of 
the  owner,  and  therefore  distinguishable  from  the  case  put 
at  the  bar  of  a  misdelivery  of  goods,  merely  owing  to  a 
mistake." 
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In  this  case  it  seems  that  goods  of  this  kind  from  the 
plaintiff 's  had  been  previously  sent  in  the  same  manner  to 
defendant's  storehouse  at  the  Landing.  Every  bundle  had 
its  address  attached  to  it.  No  person  attended  on  the  plain- 
tiff's behalf  from  Saturday,  the  day  of  arrival,  until  Wed-, 
nesday,  when  Fitzgerald  came,  and  Thursday,  when  Jones 
arrived. 

Michie,  one  of  the  persons  to  whom  a  bundle  was  addressed, 
swore  that  he  had  ordered  trees  by  the  1st  of  May,  but  they 
had  arrived  late,  some  days  after  ;  he  attended  on  the 
Saturday.  He  proved  the  necessity  for  opening  the  boxes, 
and  that  he  told  defendant  if  plaintiff 's  agent  were  there  he 
would  not  take  them  on  account  of  the  state  they  were  in ; 
that  he  took  his  buudle  and  put  them  in  the  earth  on  the 
same  day,  but  only  a  few  lived ;  his  bargain  was  to  pay  at 
a  future  day. 

We  hardly  see  how  it  can  be  considered  that  there  was 
any  conversion  in  such  a  case  as  to  Michie's  bundle,  which 
may  be  taken  as  an  illustration.  There  is  no  proof  or  sug- 
gestion that  any  actual  damage  resulted  to  the  plaintiff  from 
any  of  these  deliveries,  apart  from  the  question  whether  the 
trees^ere  or  were  not  injured  by  the  way  they  were  treated  ^ 
nor  was  it  proved  that  defendant  was  aware  that  the  trees 
were  only  to  be  delivered  on  payment  by  cash  or  note. 

Another  witness,  Duggan,  got  his  in  the  same  manner  on 
the  same  day,  and  planted  them  on  Monday.  They  had 
nothing  around  them,  and  nearly  afl  failed.  A  third  wit- 
ness (called  by  the  plaintiff),  got  his  on  Wednesday.  He 
asked  defendant  was  he  authorised  to  take  a  note ;  defen- 
dant said  no,  that  he  supposed  the  agent  would  be  round  in 
a  few  days  and  take  notes.  One  McNeil  paid  four  dollars  to 
defendant.  Nothing  seems  to  have  been  pressed  at  the  trial 
about  this  money,  and  defendant  was  proved  to  have  paid 
$4-92  to  the  purser  of  the  boat  for  freight  on  goods. 

Now  in  the  cases  proved  the  parties  actually  received 
and  put  their  trees  in  the  ground,  some  days  earlier  than 
they  would  have  been  enabled  to  do  had  defendant  waite^i 
the  arrival  of  plaintiff 's  agent. 
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It  was  a  fair  question  on  the  evidence  for  the  jury,  whether 
the  proceedings  of  the  defendant  had  caused  the  injury  to 
the  trees,  or  the  bad  packing  of  the  plaintiff's  workmen. 
But  the  action  was  not  for  negligence  by  the  defendant  as  a 
bailee  of  the  goods ;  it  must  stand  or  fall  on  conversion  or 
no  conversion. 

If  the  plaintiff's  argument  be  correct,  then  if  a  ware- 
houseman receives  a  number  of  boxes  of  fresh  fish  or  fruit, 
which  he  knows  would  soon  become  entirely  worthless,  and 
he  also  knows  that  they  are  addressed  in  parcels  to  various 
persons  in  the  neighborhood,  and  no  person  attends  to 
receive  or  distribute  them  for  the  plaintiff ;  then,  if  in  per- 
fect good  faith,  and  merely  to  protect  the  plaintiff's  property 
from  destruction,  he  open  the  boxes  and  deliver  the  parcels, 
he  would  be  guilty  of  a  conversion  ;  or,  in  plainer  language, 
he  would  be  held  to  have  appropriated  the  plaintiff 's  pro- 
perty  to  himself  by  the  very  effort  he  made  to  save  the 
owner  from  a  total  loss. 

Jones,  the  plaintifi"s  agent,  says,  "  The  goods  for  Fenelon 
Falls  were  always  delivered  to  the  defendant  at  that  place. 
I  understand  that  he  collected  his  charges  for  his  trouble." 
From  whom,  it  may  be  asked,  was  defendant  to  collect  his 
charges  ?  Was  it  from  the  diflferent  owners  of  the  bun- 
dles ?  This  would  indicate  a  privity  between  defendant  as 
warehouseman  and  the  owners.  Would  trover  lie  against 
each  of  the  parties  who  took  his  bundle  of  trees  from  defen- 
dant without  paying  cash  or  giving  a  note  ?  Take  Hopkins' 
case.  He  wrote  an  order  on  the  plaintiff  to  deliver  certain 
specified  trees  for  him  at  Fenelon  Falls,  for  which  (the  order 
says)  he  will  pay  $14.75  nine  months  from  delivery.  He 
received  his  bundle  from  defendant  at  the  Falls.  Would 
trover  lie  against  him  ?  We  think  not.  There  was  no  con- 
dition precedent  as  to  giving  a  note.  This  order  is  put  in 
as  a  specimen  of  the  others.  Other  orders  were  given  for 
trees,  cash  payable  on  delivery. 

We  do  not  see  any  evidence  on  which  a  jury  could  have 
safely  found  such  a  dealing  by  defendant  with  the  plaintiff 's 
property  as  to  amount  in  the  eye  of  the  law  to  a  conversion, 
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and  we  think,  on  tha  whole  case,  the  plaintiff  failed,  and 
that  the  verdict  was  rightly  found  for  the  defendant. 

If  we  couldsee  any  evidence  or  a  balance  of  evidence  as 
to  conversion,  we  should  not  deem  it  right  to  interfere  with 
the  learned  Judge's  discretion  in  granting  a  new  trial,  and 
we  adhere  to  the  view  expressed  by  us  in  a  recent  appeal 
from  the  County  of  Peterborough — Harris  v.  Robinson  (25 
U.  C.  R.  247), 

But  where  we  think  the  verdict  right  in  point  of  law,  and 
as  a  legal  deduction  from  a  set  of  facts  on  which  (apart  from 
the  question  of  the  injury  by  exposure)  there  was  no  real 
contest,  we  think  it  our  duty  to  uphold  the  verdict  and  allow 
the  appeal. 

In  Heald  v.  Carey ^  Jervis,  C.  J.,  says,  "  The  question  is 
whether,  upon  the  evidence,  the  defendant  wag  shewn  to 
have  been  guilty  of  a  conversion.  It  is  admitted  that  that 
is  purely  a  question  of  law." 

This  view  is  of  course  based  on  the  assumption  that  there 
was  no  ground  whatever  in  the  evidence  adduced  on  which 
any  jury  could  be  brought  to  believe  that  the  defendant 
acted  otherwise  than  in  good  faith  for  the  interest  of  the 
plaintiff,  or  that  he  had  any  design  to  interfere  with  the 
plaintiff 's  dominion  over  his  property,  or  to  assume  any 
right  thereto  on  his  own  part. 

See  Lord  Kenyon's  comment  on  Syeds  v.  Ray^  in  Youl 
V.  Barhottle  (Peake  49) ;  Bufresne  v.  Hutchinson  (3  Taunt. 
117),  Devereux  v.  Barclay  (2  B.  &  Al.  702),  Foulds  v. 
Willoughhy  (8  M.  &  W.  547). 

We  allow  the  appeal,  and  direct  the  rule  below  for  a  new 
trial  to  be  discharged  with  costs. 


Appeal  allowed. 
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GOLDING  V.  BeLLNAP  ET  AL. 

Action  on  Replevin  bond — Plea,  return  of  the  goods. 

Declaration  on  a  Replevin  bond,  by  the  Sheriff's  assignee,  alleging  that  B. 
the  plaintiff  in  replevin,  did  not  prosecute  his  suit  with  effect,  and  did 
not  make  a  return  of  the  goods,  though  such  return  was  adjudged, 
and  a  reasonable  time  for  making  it  had  elapsed.  Plea,  that  B.  did 
make  a  return  according  to  the  condition,  but  that  the  plaintiff  refused 
to  accept  the  same. 

Held,  a  bad  plea,  as  answering  only  one  breach,  and  therefore  no  bar  to 
the  plaintiff's  recovery. 

Declaration  by  the  plaintiff,  assignee  of  the  Sheriff — 
that  one  Peter  Bellnap  had  commenced  an  action  of 
replevin  in  the  County  Court  of  the  United  Counties  of 
Northumberland  and  Durham  against  the  now  plaintiff,  for 
the  taking  and  unjustly  detaining  of  his  goods  and  chattels 
to  wit,  &c.,  &c.,  and  had  delivered  his  writ  of  replevin  in 
his  said  action  to  the  said  Sheriff  to  be  executed ;  and  there- 
upon the  defendants,  in  pursuance  of  the  Statute  in  that 
behalf,  by  their  bond  bearing  date  the  8th  of  June,  1865, 
became  bound  to  the  said  Sheriff  in  the  sum  of  $450,  to  be 
paid  to  the  said  Sheriff,  or  his  certain  attorney,  executors, 
administrators  or  assigns,  subject  to  a  condition,  that  if  the 
said  Peter  Bellnap  should  prosecute  his  suit  with  effect  and 
without  delay  against  the  now  plaintiff,  for  the  taking  and 
unjustly  detaining  of  his  said  goods  and  chattels,  and  should 
make  a  return  of  the  said  property  if  a  return  should  be 
adjudged,  then  the  said  bond  should  be  void,  or  else  remain 
in  full  force  and  virtue.  And  the  said  Sheriff  executed  his 
said  writ,  and  the  said  Peter  Bellnap  did  not  prosecute  his 
said  suit  with  effect,  but  failed  so  to  do,  and  a  return  of  the 
said  property  was  in  the  said  action  adjudged  to  the  now 
plaintiff ;  and  a  reasonable  time  for  the  said  Peter  Bellnap 
to  return  the  same  accordingly  elapsed,  yet  the  said  Peter 
Bellnap  did  not  make  a  return  thereof ;  and  the  plaintiff  was 
put  to  great  costs  and  expense  in  defending  the  said  action, 
and  sustained  great  loss  by  being  deprived  of  the  said  pro- 
perty, and  the  defendants  did  not  pay  such  costs  or  make 
good  such  loss — whereby  the  said  bond  became  forfeited  to 
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the  said  Sheriff,  who  thereupon  afterwards  assigned  the  same 
by  deed  to  the  now  plaintiff,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided. 

Plea^  by  each'  defendant  separately,  that  within  a  reason- 
able time  before  this  suit  the  said  Peter  Bellnap  did  make  a 
return  of  the  goods  in  the  declaration  mentioned,  according 
to  the  condition  of  the  said  bond,  yet  the  said  plaintiff  re- 
fused to  take  or  accept  of  the  same. 

Demurrer  to  each  plea,  on  the  ground  that  the  said  plea 
does  not  answer  the  declaration,  inasmuch  as  it  does  not  in 
any  way  answer  the  breach  assigned  in  respect  of  the  condi- 
tion to  prosecute  with  effect. 

C.  S.  Patterson  and  Spencer  for  the  demurrer,  cited 
Mulvaney  v.  Hopkins,  18  U.  C.  R.  174 ;  Perreau  v.  Bevan, 

5  B.  &  C.  284 ;  1  Wms.  Saund.  195  i,  195  k  ;  Morgan  v. 
Griffith,  7  Mod.  380 ;  Harrison  v.  Wardle,  5  B.  &  Ad. 
153 ;  Jackson  v.  Hanson,  8  M.  &  W.  477  ;  Tumor  v.  Tur- 
ner, 2  B.  &  B.  Ill ;  Thomas  v.  Heathorn,  2  B.  &  C.  477 ; 
Eddison  v.  Pigram,  16  M.  &  W.  137  ;  Clarkson  v.  Lawson, 

6  Bing.  266  ;  Phillips  v.  Price,  3  M.  &  S.  180  ;  Bullen  ^ 
Leake  Free,  2nd  Ed.,  383  note  ;  1  Wms.  Saund.  28  a  note 
3  ;  Ch.  Arch.  Prac.  12th  Ed.  292. 

Burns,  contra,  cited  Blagrave  v.  Bristol  Waterworks  Oo., 
1  H.  &  N.  386  ;  C.  L.  P.  A.  sec.  104. 

Hagarty,  J.,  delivered  the  judgment  of  the  Court. 

In  an  ordinary  action  this  plea  might  perhaps  be  upheld 
on  the  authority  of  the  case  cited  by  Mr.  Burns,  Blagrave 
V.  The  Bristol  Waterworks  Qo.,  (1  H.  &  N.  386).  Alderson 
B.  says  :  "  We  think  the  plea  constitutes  a  good  answer  to 
the  second,  but  not  to  the  other  counts,  and  that  there  must 
be  judgment  accordingly."  But  it  was  held  otherwise  in 
'  Eddison  v.  Pigram  (16  M.  &  W.  137). 

The  plaintiff  could  sign  judgment  as  to  the  unanswered 
counts,  and  perhaps  we  may  add  the  unanswered  breaches, 
at  least  in  a  case  in  which  there  could  be  an  interlocutory 
judgment  signed. 
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This  very  peculiar,  action,  however,  suggests  many  diffi- 
culties. As  noticed  by  this  Court  in  Bleteher  v.  Burn  (24 
U.  C.  R.  265),  a  replevin  bond  is  not  within  the  statute, 
and  damages  are  not  assessed  on  breaches  assigned  ;  and  it 
is  not  easy  to  see  what  course  the  plaintiff  should  take  as 
to  any  substantial  part  of  his  declaration  not  met  by  the 
plea. 

The  only  defence  presented  here  is  that  Bellnap  made  or 
offered  to  make  a  return  of  the  goods. 

In  Perreau  v.  Bevan  (5  B.  &  C.  297),  Holroyd,  J.,  says : 
"  The  condition  of  the  bond  is  broken  and  the  bond  for- 
feited, as  well  by  not  prosecuting  the  suit  with  effect  as  by  a 
default  of  making  a  return  of  the  distress  on  such  return 
being  adjudged,  each  part  of  the  condition  being  indepen- 
dent of  the  other,  and  the  bond  forfeited  by  a  failure  in 
either.  Though  a  return  of  the  distress  may  have  been 
actually  made  as  well  as  adjudged,  yet  the  avowant  may 
and  will  still  be  damnified  by  reason  of  his  costs  of  suit, 
where  the  distress  so  returned  is  not  of  sufficient  value  to 
pay  him  his  costs  as  well  as  his  arrears  of  rent." 

In  Mulvariey  v.  Hopkins  (18  U.  C.  R.  175),  the  late 
Chief  Justice  says  :  "  The  defendants  cannot  relieve  them- 
selves from  their  bond,  unless  by  proving  that  they  have  not 
broken  the  condition  in  either  respect.'' 

In  1  Wms.  Saund.  195  note  g.,  it  is  said,  "  Where 
the  distress  is  for  rent,  and  the  avowant  has  judgment  for  a 
return,  he  may,  after  getting  the  replevin  bond  assigned,  put 
it  in  suit  against  the  obligors,  and  rely  on  the  judgment 
alone  as  a  breach  of  the  condition  to  prosecute  the  suit  with 
effect,  without  suing  out,  or  averring  in  his  declaration,  any 
writ  of  retorno  hahendo^  *  and  without  averring  that  the 
plaintiff  in  replevin  did  not  make  any  return  of  the  distress," 
citing  5  B.  &  C.  284,  above  referred  to. 

We  have  therefore  a  breach  in  the  plaintiff's  declaration 
wholly  unanswered,  and  even  if  he  joined  issue  on  the  plea, 
and  was  defeated  thereon,  it  would  seem  that  his  cause  of 
action  is  still  complete  and  the  bond  forfeited.  Only  final 
judgment  can  J^e  signed,  and  that  only  once  of  course.  As 
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the  plea  stands,  not  confined  to  any  particular  part  of  the 
claim,  it  is  certainly  no  bar  to  the  plaintiff's  right  to  recover 
the  whole  amount  of  his  claim. 

We  think  we  must  give  judgment  for  the  plaintiff  on 
demurrer. 

Judgment  for  Plaintiff 


Jones  v.  Seaton. 

Ejectment — Appearance  by  landlord — Entitling  papers  —Irregularity —  Waiver. 

In  ejectment  brought  against  A.  and  B.,  by  consent  of  the  plaintiff's  attor- 
ney an  appearance  was  entered  for  S.  as  landlord,  A.  and  B.  not  appear- 
ing, The  notice  of  trial  was  entitled  as  against  A.  and  B.,  and  notice 
was  served  on  the  plaintiff's  attorney  warning  him  that  this  would  be 
objected  to.  The  iVi'st  Prms  record  contained  no  appearance,  but  an- 
nexed to  it  was  an  appearance  by  S.  as  landlord.  The  plaintiff  was 
allowed  to  enter  this  on  the  ■  record,  and  took  a  verdict,  defendant  not 
appearing.  On  application  to  set  aside  the  verdict,  the  plaintiff  objected 
that  the  affidavits  filed  by  defendant,  entitled  as  against  S.  alone,  were 
wrongly  entitled,  and  that  no  Judge's  order  was  shewn  allowing  S.  to  de- 
fend. 

Held,  1.  That  the  plaintiff  was  precluded  from  the  last  objection,  for  he 
had  consented  to  S,  appearing,  and  obtained  leave  to  enter  his  appear- 
ance on  the  record — 

2.  That  the  plaintiff's  own  proceedings  warranted  S.  in  assuming  that  he 
was  to  appear  alone,  and  that  the  affidavits  objected  to  were  therefore 
rightly  entitled— 

3.  That  the  notice  of  trial  was  wrongly  entitled. 

The  verdict  therefore  was  set  aside,  the  costs  to  be  paid  by  plaintiff. 

Ejectment  for  the  south-west  quarter  of  lotj  6,  in  the 
5th  concession  of  the  township  of  London. 

The  writ  was  tested  24th  February,  1866.  The  plaintiff 
claimed  under  an  indenture  of  bargain  and  sale  from  Thomas 
Hornby  and  Isaac  Hornby,  heirs  of  the  late  Thomas  Hornby. 

An  appearance  was  entered  for  the  whole  by  John  Seaton 
as  landlord  (no  date  given),  Spice  and  Humphrey  being  the 
defendants  named  in  the  writ.  He  claimed  title  under  a 
conveyance  from  Isaac  Hornby. 

The  trial  of  this  cause  was  put  off  at  the  Spring  Assizes, 
1866,  on  payment  of  costs,  and  it  was  again  entered  for 
trial  at  the  last  Middlesex  Assizes,  before  Hagarty,  J. 

When  the  case  came  on,  there  was  no  appearance  entered 
on  the  Nid  Frius  record,  as  a  part  thereof,  but  annexed 
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thereto  was  an  appearance  by  John  Seaton  as  landlord,  and 
upon  tlie  application  of  the  plaintiff's  counsel  the  appearance 
was  formally  entered  on  the  record,  excepting  that  there 
was  no  date  to  the  entry.  No  one  appeared  for  the  defend- 
ant, and  a  verdict  for  the  plaintiff  was  entered. 

M.  C.  Cameron,  Q.  C,  obtained  a  rule  calling  on  the 
plaintiff  to  shew  cause  why  a  new  trial  should  not  be 
granted,  because,  1st,  no  issue  book  or  sufficient  notice  of 
trial  was  served  for  those  assizes,  there  being  no  notice 
entitled  in  the  cause  :  2nd,  On  affidavit  and  merits. 

The  affidavit  supporting  the  rule  stated  that  by  consent 
of  the  plaintiff's  attorney  an  appearance  had  been  entered 
for  Seaton,  and  that  the  defendants  named  in  the  writ  did 
not  appear.  It  was  sworn  that  two  notices  of  examination, 
both  of  them  entitled  as  against  the  defendants  named  in 
the  writ,  were  served  on  the  defendant's  attorney.  '-They 
were  both  dated  on  the  22nd  October,  1866,  and  required 
the  defendants  to  appear  at  the  trial  to  be  examined  ;  and 
a  notice  of  trial  similarly  entitled  was  also  served,  and  the 
issue  book  delivered  contained  a  copy  of  the  writ  of  sum- 
mons and  of  the  appearance  by  Seaton.  It  was  sworn  that 
no  other  issue  book,  notice  to  attend  for  examination,  or 
notice  of  trial  was  served,  and  that  notice  was  served  on  the 
plaintiff's  attorney  of  the  defect  with  regard  to  the  notice  of 
trial,  warning  him  not  to  proceed. 

•  The  affidavit  also  set  forth  that  Seaton's  title  was  under  a 
deed  dated  22nd  July,  1861,  from  Isaac  Hornby,  devisee  of 
the  late  Thomas  Hornby :  that  a  recent  search  into  title 
disclosed  that  the  memorial  which  had  been  registered  of  the 
will  was  defective,  not  shewing  that  it  (the  will)  had  been 
executed  in  the  presence  of  two  witnesses :  that  though 
various  efforts  had  been  made  to  obtain  sight  of  the  will,  it 
had  not  been  ascertained  who  had  it :  that  the  plaintiff  was 
the  nephew  of  an  executor  named  in  the  will :  that,  on  infor- 
mation and  belief,  Seaton  had  a  good  defence  on  the  merits : 
that  if  the  will  could  not  be  produced,  secondary  evidence  of 
its  contents  could  be  procured. 
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The  affidavit  filed  by  the  plaintiff  in  answer  confirmed  the 
foregoing  statements  respecting  the  notices,  &c.,  served  on 
defendant,  and  did  not  deny  service  on  himself  of  notice  of 
defendant's  intention  to  avail  himself  of  the  irregularity. 
It  referred  to  and  stated  conversations  with  the  defendant's 
counsel,  in  which  the  latter  spoke  of  being  as  ready  for  trial 
as  he  ever  expected  to  be,  and  importing  that  the  defence 
could  not  be  sustained.  It  referred  to  Thomas  Hornby's 
will,  stating  on  information  and  belief  that  there  was  only 
one  witness  to  it,  but  said  nothing  as  to  who  had  the  will,  or 
where  it  was,  not  denying  however  any  knowledge  about  it, 
or  whether  probate  was  granted  of  it. 

J.  A.  Boyd  shewed  cause,  and  before  reading  the  foregoing 
affidavit  of  the  plaintiff  he  raised  a  preliminary  objection, 
,  that  the  affidavits  filed  for  the  defendant  were  wrongly  en- 
titled :  that  no  Judge's  order  to  let  Seaton  in  to  defend  was 
put  in  or  shewn,  and  if  there  had  been  an  order  for  the  land- 
lord to  be  let  in  to  defend,  he  should  be  joined  with  the  other 
defendants.  Subject  to  this  objection  he  read  the  plaintiff's 
affidavit  and  argued  against  the  rule.  He  cited  Peebles  v. 
Lottridge,  19  U.  0.  R.  628.  . 

Draper,  C.  J.,  delivered  the  judgment  of  the  Court. 

We  think  the  preliminary  objection  comes  with  an  ill 
grace  from  the  plaintiff.  He  consents  that  the  appearance 
shall  be  entered  for  Seaton,  and  when  that  appearance  is 
entered  he  adopts  it,  and  attaches  it  to  his  Nisi  Prius  re- 
cord, and  having  omitted  to  enter  any  appearance  or  defence 
on  that  record  he  obtains  leave  from  the  Judge  at  Nisi  Prius 
.  to  enter  that  appearance,  and  that  only,  as  the  appearance 
on  which  only  Seaton  appears  ;  and  with  his  record  in  that 
condition,  omitting  any  notice  of  the  defendants  named  in 
the  writ,  he  takes  a  verdict  against  Seaton  by  default  for  not 
appearing.  After  this  he  cannot  be  heard  to  object  that 
there  was'  no  Judge's  order  permitting  Seaton  to  appear. 
And  we  think  his  own  proceedings  warranted  Seaton  in 
assuming  that  he  was  to  appear  in  lieu  of  the  parties  named 
in  the  writ,  who,  as  the  affidavits  shew,  were  only  tenants  of 
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Seaton,  and  not  to  appear  jointly  with  them.  Peebles  v. 
Lottridge,  (19  U.  C.  R.  628)  as  we  understand  it,  in  such  a 
case  warrants  the  title  of  the  affidavits  objected  to,  namely, 
treating  Seaton  as  sole  defendant. 

Then  we  think  the  plaintiff's  own  proceedings  irregular,  in 
omitting  the  name  of  Seaton  in  the  style  of  the  cause  in  the 
notice  of  trial,  for  on  the  plaintiff's  own  shewing  in  adding 
Seaton'^  appearance  to  the  record  he  was  a  defendant  with 
those  named  in  the  writ,  or  a  sole  defendant,  as  he  contends. 
It  is  very  possible  that  if  the  learned  Judge  had  been  in- 
formed that  the  defendant  did  not  appear  because  ho  would 
thereby  waive  previous  irregularities  in  the  plaintiff's  pro- 
ceeding, he  would  not  have  allowed  him  to  cure  so  glaring 
an  irregularity  as  entering  a  record  on  which  there  was  no 
issue  to  be  tried  and  no  defendant  appearing. 

And  on  the  merits,  we  think  it  reasonable  they  should  be 
tried.  The  plaintiff's  affidavit  might  surely  have  stated 
more  than  his  information  and  belief  respecting  the  defective 
execution  of  the  will,  for  he,  an  attorney,  would  not  have 
purchased  from  the  heir-at-law  when  he  must  have  known 
that  a  person  professing  to  be  devisee  had  previously  con- 
veyed the  land,  without  making  further  enquiry. 

We  are  of  opinion  the  rule  should  be  made  absolute.  The 
plaintiff  must  pay  the  costs  of  this  application. 

Rule  absolute,  • 
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Clark  v.  Chipman. 

A^davits — Practice — Money  Paid. 

Af&davits  impeaching  the  character  for  veracity  of  a  deponent  whose  afi&- 
davit  had  been  filed  on  moving  a  rule,  were  rejected. 

Defendant  owing  one  C.  procured  K.  to  give  his  note  to  C.  for  $400,  and 
got  the  plaintiff  to  give  K.  a  mortgage  by  way  of  indemnity.  K.  having 
paid  the  money  called  upon  the  plaintiff,  who  being  unable  to  pay  gave 
K.  an  absolute  deed  of  the  land,  which  K.  accepted  in  satisfaction. 
Held,  that  the  $400  for  which  the  land  was  thus  taken,  might  Se  recov- 
ered by  the  plaintiff  from  defendant  as  money  paid. 

On  the  contradictory  afladavits,  set  out  below,  the  Court  refused  to  inter- 
fere on  the  ground  of  an  alleged  partnership  between  plaintiff  and  de- 
fendant. 

Common  counts  for  work,  labour  and  materials,  money, 
and  account  stated.  Pleas :  1.  Never  indebted.  2.  Pay- 
ment.   3.  Cause  of  action  did  not  accrue  within  six  years. 

The  case  was  tried  at  Brockville,  in  April,  1866,  before 
John  Wilson,  J. 

It  appeared  that  there  had  been  dealings  between  the  de- 
fendant and  one  Coon,  and  that  on  the  26th  of  March, 
1862,  these  parties,  one  Kilburn,  and  the  plaintiff,  all  met 
together.  Defendant  owed  Coon  $760,  which  was  settled 
by  Kilburn  giving  his  notes  to  Coon  for  $400  with  interest 
at  twelve  per  cent.,  the  plaintiff  and  defendant  their  joint 
notes  for  $300,  and  the  defendant  his  own  note  for  $60. 

Both  plaintiff  and  defendant  were  to  secure  Kilburn  in 
case  of  his  paying  the  $400,  and  the  plaintiff  and  his  wife 
joined  in  a  bond  to  Kilburn  conditioned  to  pay  $400,  with 
interest  at  twelve  per  cent  from  the  26th  of  March,  1862. 
The  plaintiff  and  his  wife  also  gave  a  mortgage  in  fee  to 
Kilburn  for  the  same  purpose,  which,  however,  was  not  duly 
executed  to  pass  the  real  estate  of  the  wife.  Afterwards, 
on  the  5th  of  June,  1865,  by  indenture  of  that  date,  the 
plaintiff  and  his  wife,  in  consideration  of  $400,  conveyed  to 
Kilburn  in  fee  the  front  part  of  lot  No.  11,  in  the  6th  con- 
cession of  North  Crosby.  This  deed  was  executed  with  the 
necessary  formalities.  Kilburn  swore  that  the  defendant 
told  him  it  would  be  well  for  him  to  take  the  deed  from 
plaintiff  and  his  wife,  and  that  he  took  this  land  in  payment 
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of  the  $400  intended  to  have  been  secured  by  the  bond  and 
mortgage,  having  paid  Coon  $451,  and  still  owing  him  a 
balance  :  that  he  held  the  plaintiff  no  further,  and  on  receiving 
the  deed  had  acquitted  the  plaintiff  and  his  wife  from  the 
mortgage. 

Upon  the  evidence  given  it  was  insisted,  on  the  part  of 
the  defendant,  that  the  plaintiff  and  himself  had  entered 
into  pal:tnership,  and  that  what  the  plaintiff  advanced  was 
only  his  contribution  to  the  partnership  stock. 

A  non-suit  was  moved  for,  on  the  ground  that  the  evi- 
dence did  not  sustain  any  of  the  money  counts.  On  this 
point  leave  was  reserved  to  move,  and  the  case  went  to  the 
jury  on  the  question  whether  what  the  plaintiff  gave  was  to 
secure  or  obtain  an  interest  in  the  business.  The  jury, 
however,  negatived  this,  by  finding  for  the  plaintiff  and  $400 
damages. 

In  Easter  Term,  S.  Richards,  Q.  C,  obtained  a  rule, 
pursuant  to  leave  reserved,  calling  on  the  plaintiff  to  shew 
cause  why  a  non-suit  should  not  be  entered,  or  for  a  new 
trial  on  the  law  and  evidence,  on  the  same  ground — on  the 
ground  that  the  mortgage  and  deed  were  given  by  plaintiff 
and  his  wife  as  part  of  or  part  payment  of  the  consideration 
for  a  partnership  with  defendant :  that  there  was  no  payment 
of  money  at  defendant's  request ;  and  for  surprise,  as  stated 
in  affidavits  ;  and  for  the  discovery  of  new  evidence. 

The  defendant  supported  his  application  by  a  very  long 
affidavit,  detailing  his  connection  and  dealing  with  the  plaintiff. 
For  the  purposes  of  this  application  the  important  parts  were, 
a  positive  assertion  that  they  were  partners  from  the  time  of 
the  giving  the  notes,  &c.,  in  March  or  April,  1862  :  that 
he  fully  expected  to  prove  this  by  the  evidence  of  Coon  and 
Kilburn,  and  was  taken  by  surprise  that  they  did  not  prove 
this ;  and  that  he  had  discovered  since  the  trial  that  the 
plaintiff  had  in  1862  admitted  to  one  McGregor,  a  division 
court  bailiff,  that  he  was  in  partnership  with  defendant,  and 
that  in  the  same  year  he  made  a  similar  admission  to  one 
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Rogers,  an  innkeeper.  McGregor  made  an  affidavit  stating 
the  plaintiff's  admission  to  him. 

On  the  other  side,  the  plaintiff  made  an  affidavit  explain- 
ing why  he  was  induced  to  assist  defendant,  and  denying 
any  partnership  unequivocally  ;  and  he  produced  an  affidavit 
from  Coon,  corroborating  those  parts  of  the  plaintiff's  affi- 
davit of  which  Coon  had  knowledge.  Coon  also  swore,  that 
defendant  complained  to  him,  that  had  the  plaintiff  gone 
into  the  business,  he  (defendant)  would  have  been  able  to 
pay  all  the  debt,  referring  to  the  $300  signed  by  plaintiff 
and  defendant.  He  produced  other  affidavits  supporting 
his  denial  of  a  partnership,  in  one  of  which  the  deponent 
swore  that  he  was  told  by  defendant  in  1865  that  he  never 
could  get  the  plaintiff  to  go  in  as  a  partner,  and  the  more  he 
tried  the  more  plaintiff  kept  off.  In  some  of  these  affidavits 
the  character  of  McGregor  as  a  reliable  witness  was  im- 
peached. 

The  defendant  then  tendered  a  very  long  affidavit  made 
by  himself,  and  one  by  another  person  contradicting  a  par- 
ticular statement  contained  in  one  of  the  affidavits  filed  by 
the  plaintiff,  and  several  affidavits  in  support  of  McGregor's 
character  for  veracity.  The  Court  allowed  these  to  be 
handed  in,  reserving  the  consideration  of  the ^  propriety  of 
receiving  them  at  that  stage. 

During  this  term  Bohert  A.  Harrison  shewed  cause,  citing 
Barclay  v.  Gooch,  2  Esp.  571 ;  Taylor  v.  Higgins,  3  East 
170  ;  Maxwell  v.  Jameson^  2  B.  &  Al.  51 ;  Turney  v.  Bod- 
well,  3  E.  &  B.  136  ;  Westropp  v.  Solomon,  8  C.  B.  345  ; 
Alexander  v.  Vane,  1  M.  &  W.  511 ;  Taylor  v.  Stray,  2  C. 
B.  N.  S.  175  ;  Brown  v.  Jones,  17  U.  C.  R.  50 ;  Allan  v. 
Levesconte,  15  U.  C.  E.  9  ;  Bullen  &  Leahe  Prec.  2d  Ed. 
413,  note.  As  to  the  affidavits,  Scott  v.  Scott,  9  L.  T.  Hep. 
N.  S.  456  ;  Fawcett  v.  Mothersell,  14  C.  P.  104  ;  Begina  v. 
Mcllroy,  15  C.  P.  116. 

S.  Bichards,  Q.  C,  contra,  referred  to  Maxwells,  Jame- 
son, 2  B.  &  AL  51 ;  Moore  v.  Pyrke,  11  East  52. 
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Draper,  C.  J.,  delivered  the  judgment  of  the  Court. 

We  think  that  afiSdavits  going  merely  to  the  credibility  of 
a  particular  deponent  whose  aflSdavit  has  been  put  in,  if 
receivable  at  all,  are  of  very  little  value.  Such  testimony 
is  most  proper  for  a  jury,  for  it  relates  to  an  element  of 
inquiry  most  important  for  them  in  deciding  questions  of 
fact,  but  the  decision  of  such  questions  is  not,  strictly  speak- 
ing, the  province  of  the  Court.  If  a  fact  sworn  to  on  one 
side  is  positively  denied  on  the  other,  it  is,  so  far  as  the 
Court  are  concerned,  put  out  of  consideration,  unless  there 
be  further  matters  so  established  that  the  Court  can  safely 
adopt  them  and  apply  them  to  the  contradictory  statements. 
But  the  impeachment  of  the  veracity  of  a  deponent  is  very 
different,  and  as  at  present  advised  we  do  not  see  how  the 
Court  can  give  weight  to  it.  If  allowed,  the  deponent  will 
claim  to  sustain  his  character,  or  the  party  who  has  adduced 
his  affidavit  will  do  so,  and  if  the  attack  is  proper,  the  de- 
fence must  surely  be  so.  We  incline  very  strongly  to  the 
rejection  of  all  such  affidavits.  On  moving  a  rule,  such 
affidavits  could  not  be  offered,  and  on  shewing  cause  affida- 
vits should,  we  think,  be  confined  to  statements  of  fact,  either 
contradicting  the  facts  relied  on  to  sustain  the  rule,  or  alle- 
ging other  facts  which  are  adverse  to  its  being  made  abso- 
lute. If  impeaching  the  general  character  of  a  deponent 
on  the  other  side  was  allowed,  we  think  the  books  of  prac- 
tice would  notice  it.  We  have  not  found  an  allusion  to  such 
affidavits.  In  our  opinion  the  affidavits  offered  by  the  'de- 
fendant in  reply  should  not  be  received,  and  those  filed  by 
the  plaintiff  impeaching  the  general  reputation  of  McGregor 
should  be  taken  off  the  file.  It  is  not  like  impeaching  the 
character  of  a  witness  who  was  examined  at  the  trial. 

With  regard  to  the  fact  of  partnership,  the  affidavits  shew 
that  the  defendant  only  suggests  he  can  prove  some  admis- 
sions made  by  the  plaintiff,  while  the  plaintiff  sets  up  state- 
ments of  defendant  of  a  contrary  character.  No  fact  of 
partnership,  no  dealing,  no  course  of  business,  is  stated  as 
newly  discovered  and  to  be  proved.  We  see  no  sufficient 
ground  in  this  to  set  aside  the  verdict. 
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In  truth  the  whole  question  for  our  decision  is  whether 
the  plaintiff  gave  any  evidence  sufficient  to  go  to  the  jury  of 
money  paid  for  the  defendant,  and  at  his  request. 

Partnership  being  thus  placed  out  of  the  question,  the 
facts  are  that  defendant  owed  Coon  $760  and  procured 
Kilburn  to  give  his  own  notes  to  Coon  for  $400,  part  of 
that  amount,  and  in  order  to  get  Kilburn  to  do  this  defend- 
ant procured  the  plaintiff  to  indemnify  him  by  giving  a 
bond  and  mortgage  on  land  of  his  wife's.  Kilburn  paid  up- 
wards of  $400  to  Coon,  and  called  upon  the  plaintiff  to 
fulfil  his  undertaking.  The  plaintiff  being  unable  to  pay, 
joined  with  his  wife  in  an  absolute  conveyance  of  the  land 
to  Kilburn  for  the  sum  of  $400,  which  Kilburn  accepted  as 
a  satisfaction  and  discharge,  and  acquitted  him  of  all  further 
liability  on  the  bond  or  mortgage.  The  effect  of  this  was 
to  discharge  the  defendant  from  liability  to  Kilburn,  who 
had  to  a  greater  amount  relieved  defendant  from  liability  to 
Coon. 

But  it  was  objected  that  the  plaintiff  had  not  paid  money, 
for  which  he  was  suing,  and  that  there  was  no  request  on 
defendant's  part  to  convey  this  land  in  fee,  even  admit- 
ting, which  on  the  evidence  it  would  be  difficult  to  deny, 
that  the  bond  and  mortgage  were  given  at  his  request. 

As  between  the  plaintiff  and  Kilburn,  the  land  has  repre- 
sented and  has  paid  $400.  Suppose  the  plaintiff  had  sold 
the  land  to  Kilburn,  and  received  $400  as  the  purchase 
money,  and  on  the  same  or  the  next  day  had  returned  the 
money  to  Kilburn  in  satisfaction  of  the  debt,  the  objection 
as  taken  could  not  have  arisen  ;  and  yet  this  is  the  spirit  and 
effect  of  what  has  been  done.  If  Kilburn  had  recovered 
judgment  on  the  bond,  and  had  issued  a  fi.  fa.  against  the 
plaintiff's  land,  upon  which  this  same  land  had  been  sold, 
and  Kilburn  had  bought  it  and  given  credit  on  the  execu- 
tion, so  as  to  discharge  the  plaintiff  from  $400,  no  money 
would  have  been  directly  paid  by  the  plaintiff,  and  yet  in  either 
case  he  would  have  relieved  defendant  from  that  sum.  It 
was  no  voluntary  unauthorized  payment,  but  the  result  and 
consequence  of  the  plaintiff's  compliance  with  defendant's 
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request.  If  the  conveyance  of  the  land  had  been  a  mere 
security,  it  would  have  been  otherwise,  but  it  is  an  absolute 
conveyance  accepted  in  satisfaction. 

The  case  of  Barclay  v.  Gooch  (2  Esp.  571),  seems  to  us 
to  establish  the  principle  that  the  acceptance  by  Kilburn  of 
the  land  as  satisfaction  for  the  money  due  to  him  by  the 
defendant,  and  thereupon  acquitting  the  defendant  of  that 
debt,  entitles  the  plaintiff  to  treat  the  transaction  as  money 
paid  to  his  (defendant's)  use.  See  also  Maxwell  v.  Jameson 
(2  B.  &  Al.  55),  where  Holroyd,  J.,  says  :  "  The  debt  must 
have  been  extinguished,  either  by  an  actual  or  a  virtual  pay- 
ment of  money  by  the  plainiff  to  the  defendant's  use."  In  this 
case  the  effect  is  to  discharge  defendant  from  paying  Kilburn. 

Leivis  V.  Campbell  (8  C.  B.  541),  establishes  that  there 
was  in  law  a  sufficient  request,  and  as  between  the  plaintiff 
and  defendant  the  plaintiff  has  paid  money,  for  he  has 
relieved  defendant  from  paying  money  to  Kilburn,  and  ne- 
cessarily, from  his  undertaking  at  defendant's  request. 

We  think  the  rule  should  be  discharged. 

Rule  discharged. 


The  Trustees  of  the  First  Unitarian  Congregation 
OF  Toronto  v.  The  Western  Assurance  Company. 

Double  Insurance — Construction  of  Policy — Extent  of  Liability. 

Plaintiffs  insured  with  defendants  $2000  on  a  building,  and  $2000  on  the 
furniture,  and  with  another  company  $2000  on  the  building  and  furni- 
ture together  ;  and  a  loss  occurred  of  $1050  on  the  building,  and  $878 
on  the  furniture.  The  defendants'  policy  provided  that  in  case  of  loss, 
the  assured  should  recover  from  them  only  such  portion  thereof  as  the 
amount  assured  by  them  should  bear  to  the  whole  amount  assured  on  the 
property  ;  and,  under  this,  they  contended  that  the  other  insurance  must 
be  treated  as  one  for  $2000  on  the  building  ^nd  $2000  on  the  furniture, 
so  that  they  would  be  liable  only  for  one-half  of  the  loss  on  each  ;  but 

Held,  that  as  the  whole  amount  insured  was  $6000,  of  which  defendants  had 
taken  $4000,  they  were  liable  for  two-thirds  of  the  loss. 


Action  on  a  policy  of  insurance  for  the  sum  of  $4000,  of 
which.  $2000  was  insured  on  a  building,  and  $2000  on  the 
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furniture  and  fixtures  therein,  alleging  a  loss  on  the  building 
of  $1050,  and  on  the  furniture  and  fixtures  of  |878,  in  all 
$1928.  There  was  another  insurance  with  the  British  Ame- 
rica Insurance  Company  for  $2000  on  the  building  furniture 
and  fixtures,  jointly,  and  the  plaintiffs  claimed  from  defen- 
dants two  thirds  of  the  $1928,  being,  as  they  contended^ 
the  rateable  proportion  which  the  sum  assured  by  defendants 
bore  to  the  whole  amount  insured  on  the  property. 

At  the  trial,  at  Toronto,  before  John  Wilson,  J.,  the 
defendants  offered  evidence  to  prove  that,  according  to  the 
usage  of  insurance  companies  on  policies  like  those  in  the 
present  case,  the  defendants  would  be  liable  only  for  one- 
half  of  the  loss  as  between  themselves  and  the  other  insuring 
company.    This  was  rejected. 

The  two  policies  were  admitted,  and  the  loss  as  above 
mentioned. 

In  the  policy  of  the  defendants,  dated  21st  January,  1864, 
it  was  declared  that  in  case  of  any  insurance  being  effected 
on  the  property  described  in  this  policy  at  any  other  office, 
the  assured  should  not,  in  case  of  loss  or  damage,  be  entitled 
to  recover  from  defendants  any  greater  portion  of  the  loss  sus- 
tained than  the  amount  assured  by  defendants  should  bear  to 
the  whole  amount  assured  on  said  property.  There  was. also  a 
condition  endorsed  that  "  in  all  cases  of  assurance  the  com- 
pany shall  be  liable  only  for  such  rateable  proportion  of  the  loss 
or  damage  happening  to  the  subject  assured,  as  the  amount 
assured  by  this  company  shall  bear  to  the  whole  amount 
assured  thereon,  without  reference  to  the  dates  of  the  differ- 
ent policies." 

The  policy  with  the  British  America  Assurance  Company, 
dated  4th  February,  1864,  insured  on  the  building,  "  toge- 
ther with  the  furniture  and  fixtures  contained  therein," 
$2000,  and  there  was  a  condition  endorsed  similar  to  that 
on  defendants'  policy  above  mentioned. 

Defendants  contended  that  within  the  meaning  of  the 
condition  endorsed  on  their  policy,  the  insurance  with  the 
British  America  Company  must  be  treated  as  an  insurance 
of  $2000  on  the  building  and  $2000  on  the  fixtures  and  fur- 
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niture,  and  that  under  the  terms  of  their  policy  .they  were 
liable  only  for  one-half  of  the  loss  on  the  building  and  one- 
half  of  the  loss  of  the  fixtures  and  furniture. 

The  plaintiffs  contended  that  defendants  were  liable  either 
for  the  whole  loss,  or  for  at  least  two-thirds  of  it,  the  total 
insurance  being  at  the  utmost  only  $6000,  of  which  $4000 
was  insured  by  defendants,  and  their  rateable  proportion 
would  be  two-thirds. 

aS'.  Richards,  Q.  C,  for  the  plaintiffs,  cited  Phillips  on 
Ins.  sec.  1250  ;  Angell  on  Ins.  sec.  88. 
J.  H.  Cameron,  Q.  C,  contra. 

Hagarty,  J.,  delivered  the  judgment  of  the  Court. 

The  defendants  insured  $2000  on  the  plaintiffs'  building, 
and  $2000  on  furniture.  By  the  contract  it  was  provided 
that  in  case  of  any  other  insurance  on  the  property  described, 
the  assured,  in  case  of  loss,  should  not  recover  any  greater 
portion  of  the  loss  than  the  amount  assured  hy  defendants 
should  hear  to  the  whole  amount  assured  on  said  'property. 

The  British  America  Assurance  Company  had  an  insu- 
rance of  $2000  on  the  building  and  furniture  generally* 

The  loss  sustained  was,  on  building,    ....  $1050 
"    on  furniture,     ...  878 

Total,  .  .  .  $1928 
The  difficulty  is  caused  by  the  second  assurance  being  ge- 
neral, on  building  and  chattels.  No  doubt,  in  case  of  loss  as 
to  that  insurance,  the  whole  amount  of  $2000  could  have  been 
recovexed  for  damage  to  the  building  alone,  or  to  the  furni- 
ture alone,  apart  from  any  reference  to  any  other  insurance. 

The  defendants  insist  that  the  second  insurance  is  to  be 
considered  for  the  purpose  of  adjustment,  as  $2000  on 
building  and  $2000  on  furniture,  and  thus  they  would  be 
only  liable  for  half  the  amount  on  each. 

To  which  the  plaintiffs  reply  that  this  is  to  treat  the  B.  A. 
assurance  of  $2000  as  if  it  were  for  $4000,  or  double  its 
actual  amount ;  whereas,  in  case  of  a  total  loss,  it  is  clear 
defendants'  liability  would  be  double  that  of  the  B.  A. 
Assurance  Company. 

23  VOL.  XXVI. 
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In  one  sense,  and  perhaps  the  most  literal  sense,  the  sum 
assured  by  defendants  on  the  building  was  the  same  in 
amount  as  the  other  insurance  on  the  building,  and  so  as  to 
the  furniture  ;  because,  as  to  the  latter  insurance  the  plain- 
tiffs could  recover  the  whole  amount  insured  on  the  two 
kinds  of  property  on  a  loss  only  affecting  one  kind. 

But  we  think  the  plaintiffs'  view  is  the  true  one.  The 
amount  underwritten  by  defendants  was  $4000,  and  the 
amount  underwritten  by  the  B.  A.  Assurance  Co.  was  $2000, 
substantially  a  liability  on  defendants  double  that  of  the 
other  underwriters. 

By  adopting  this  view  we  think  we  give  effect  to  the  true 
meaning  of  the  words  "  in  case  of  any  insurance  being 
effected  on  the  'property  described,''  &c.,  "  at  any  other  office, 
the  assured  shall  not,  in  case  of  loss  or  damage,  be  entitled 
to  recover  any  greater  portion  of  the  loss  sustained  than  the 
amount  hereby  assured  shall  bear  to .  the  whole  amount 
assured  on  said  property,' ' 

The  amount  "  hereby  assured  "  was  $4000,  and  the  "  whole 
amount  insured'''  was  $6000,  and  two-thirds  seems  to  be  the 
true  proportion  of  loss  stipulated  to  be  borne ;  otherwise, 
we  should  have  to  read  the  words  "  the  whole  amount  insured 
on  each  branch  of  said  property." 

If  the  building  alone  were  destroyed,  the  two  companies 
would  literally  have  an  equal  amount  insured  on  each,  viz., 
$2000.  But  when  defendants,  in  their  policy,  speak  of 
"  the  whole  amount  insured  on  said  property,"  they  mean 
the  aggregate  sum  covering  all  the  descriptions  of  property 
mentioned  in  their  policy,  namely,  both  building  and  furni- 
ture ;  and  as  the  B.  A.  Company's  assurance  covered  both 
properties,  although  recoverable  on  either,  we  think  defen- 
dants must  be  held  to  admit,  for  the  purposes  of  this  adjust- 
ment, that  the  whole  amount  insured  was  $6000,  of  which 
they  had  underwritten  $4000,  or  two-thirds  of  the  whole. 

This  construction  seems  to  meet  the  spirit  and  substance  of 
the  contract,  and  certaiply  accords  with  the  justice  of  the 
case. 

Postea  to  Plaintiffs. 
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Sarah  Jane  Rathwell  v.  William  Rathwell. 

Partnership — Jus  accrescendi — Tenants  in  Common — Conversion — Trover. 

A.,  of  whom  the  plaintiff  was  administratrix,  and  defendant  having  worked 
and  stocked  a  farm  in  partnership — Held,  that  on  the  death  of  one  the  sur- 
vivor did  not  take  the  whole  of  the  chattels,  but  that  the  maxim  *'  Jus 
accrescendi  inter  mercatores  locum  non  habet,"  applied. 

One  tenant  in  common  of  chattels  may  maintain  trover  against  the  other 
for  a  sale  of  the  property,  where  such  sale  is  plainly  intended  not  for  the 
objects  of  the  joint  owners,  such  as  to  pay  partnership  debts,  &c.,  but  in 
order  to  deprive  the  other  owner  of  all  interest  in  the  property  or  pro- 
ceeds. 

In  this  case  the  defendant  after  A.'s  death  sold  the  stock  and  crops  on  the 
farm,  and  threatened  to  go  off  with  the  money,  unless  the  plaintiff  (A.'s 
administratrix)  would  settle  with  him  on  his  own  terms.  After  action 
brought  he  applied  part  of  the  proceeds  towards  payment  of  the  debts, 
but  until  then  he  had  never  pretended  that  the  sale  was  made  with  that 
object.  The  Court  being  left  to  draw  inferences  of  fact — Held,  that 
such  sale  was  a  conversion,  and  that  the  plaintiff  might  maintain  trover. 

The  plaintiff  sued  in  trover,  as  administratrix  of  Edward 
Rathwell.  deceased,  for  a  large  quantity  of  grain,  horses, 
cattle,  pigs  and  sheep,  harness,  and  farming  implements. 
The  defendant  pleaded  not  guilty,  and  that  the  goods  were 
not  the  property  of  the  plaintiff  as  such  administratrix. 

The  issues  were  tried  before  Adam  Wilson,  J.,  in  May, 
1866-,  at  Barrie. 

From  the  evidence  it  appeared  that  the  intestate  had  pur- 
chased some  land  in  Yespra,  and  had  obtained  a  conveyance 
of  it  in  his  own  name,  but  the  evidence  also  went  to  shew 
that  the  intestate  had  paid  for  it  by  the  earnings  and  labour 
of  his  brother,  the  defendant,  as  well  as  by  his  own  :  that 
the  intestate  had  contracted  for  the  purchase  of  the  south 
half  of  lot  21  in  the  14th  concession  of  West  Gwillimbury, 
and  lived  upon  it  several  years.  While  so  living  on  it  he 
married  the  plaintiff.  The  intestate  was  accidentally  killed 
on  the  25th  of  September,  1865,  leaving  a  widow  and  infant 
child.  He  had  married  in  March,  1864,  after  he  had  agreed 
for  this  purchase.  This  land  was  not  paid  for,  and  no  deed 
of  it  had  been  given.  The  intestate  lived  in  a  house  on  one 
part  of  this  land,  and  his  father  and  mother  and  some  other 
members  of  the  family  lived  in  another  house,  also  on  this 
land,  but  they  did  not  work  the  land ;  and  the  defendant 
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made  that  house  his  home,  and  the  other  members  of  the 
family  were  living  there  when  the  intestate  died,  but  de- 
fendant went  to  live  in  the  same  house  with  intestate,  in 
the  spring  of  1865,  and  was  living  there  at  the  time  of  his 
brother's  death. 

The  defendant  had  generally  worked  with  the  intestate, 
except  during  an  interval  when  he  and  the  intestate  differed 
as  to  their  arrangements  and  understanding  as  to  their  pro- 
perty and  position  each  with  the  other,  and  while  this  lasted 
defendant  hired  out  to  work  with  other  persons,  until  they 
came  to  an  understanding,  and  the  defendant,  as  already 
stated,  went  to  live  at  the  intestate's  house.  The  intestate 
had  begun  to  work  the  place  after  his  marriage.  Both  he 
and  the  defendant  worked  on  it,  and  also  worked  in  other 
places,  and  in  other  occupations,  making  what  they  could 
and  turning  into  the  farm  what  they  earned.  It  was  not 
pretended  that  the  defendant  had  at  any  time  claimed  or 
received  wages  from  the  intestate.  According  to  the  evi- 
dence both  took  part  in  the  management  of  as  well  as  in  the 
labour  upon  the  farm,  the  defendant  devoting  more  of  his 
time  to  this,  while  the  intestate  did  the  trading  and  bar- 
gaining and  outside  matters. 

There  was  abundant  evidence  of  intestate's  declarations 
that  he  and  the  defendant  were  working  together,  having  a 
joint  interest  in  the  farming  and  property.  After  the  in- 
testate's death  the  defendant^  as  was  proved  by  his  own 
declarations,  sold  the  crops,  stock,  &c.,  on  the  farm,  and 
said  that  he  had  turned  the  property  into  money,  and  had 
it,  and  unless  the  plaintiff  settled  with  him  on  his  own  terms 
he  would  go  to  the  States,  and  she  might  help  herself.  He 
admitted  he  had  got  $700. 

The  property  was  valued,  one  of  the  valuators  being 
chosen  by  defendant,  and  he  estimated  the  value  at  $800. 
When  spoken  to  by  the  plaintiff  as  to  the  payment  of  the  intes- 
tate's debts,  the  defendant  said  the  creditors  could  come  upon 
the  land  for  their  satisfaction.  He  proved,  however,  that  he 
did  pay  $361  27  of  these  debts. 

The  learned  Judge  left  the  question  of  partnership  to  the 
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jury,  telling  them  that  if  there  was  no  partnership  the  plain- 
tiff was  entitled  to  recover :  that  if  there  was  a  partnership, 
it  was  dissolved  by  the  intestate's  death,  and  there  was  no 
jus  aecrescendi,  but  that  the  administratrix  became  tenant 
in  common  with  the  defendant  as  surviving  partner : 
that  in  his  opinion  there  was  evidence  of  conversion,  in 
the  fact  of  tlie  sale  of  goods  of  the  estimated  value  of 
$800,  the  debts  not  exceeding  $400,  and  further,  in  de- 
fendant's declaration  to  the  plaintiff  that  he  had  sold  the 
things  and  had^  the  money,  and  would  go  away  with  it  unless 
she  settled  with  him  on  his  own  terms. 

It  had  been  contended  on  the  part  of  the  defendant,  that 
on  the  death  of  one  of  the  partners  the  survivor  took  the 
whole  at  law,  and  the  representative  of  the  deceased  partner 
could  only  claim  an  account  in  equity  ;  but  the  learned 
Judge  was  of  opinion  that  the  representative  took  a  legal 
interest  as  tenant  in  common  ;  and  he  suggested,  that  if  the 
jury  found  no  partnership,  the  verdict  should  be  given  for 
the  plaintiff  for  the  value  of  the  goods,  to  be  determined  by 
them,  less  the  amount  of  debts  paid  by  the  defendant ;  but 
if  they  found  a  partnership,  that  their  verdict  should  be  for 
defendant,  and  that  they  should  state  the  value  of  the  goods, 
and  then  the  Court  might  determine  on  the  facts  whether 
the  plaintiff  took  a  legal  interest  as  tenant  in  common,  and 
whether  the  facts  constituted  a  conversion.  If  there  was  no 
legal  interest,  or  no  conversion,  the  verdict  for  the  defendant 
to  stand,  but  if  there  was  a  legal  right  and  a  conversion, 
then  the  verdict  to  be  entered  for  the  plaintiff  for  half  the 
value  of  the  goods,  less  half  the  debts  paid. 

For  the  plaintiff  it  was  argued  that  the  defendant  waSj 
upon  the  evidence,  at  most  a  dormant  partner,  and  upon  the 
death  of  the  other  partner  the  legal  right  to  all  the  goods, 
or  at  least  to  a  moiety  of  them,  passed  to  the  administratrix, 
and  that  the  same  rule  applied  as  to  a  moiety  in  the  case  of 
an  ordinary  partnership,  and  that  only  the  ordinary  evi- 
dence of  conversion  was  necessary  as  against  a  dormant 
partner. 

The  jury  found  for  the  defendant,  that  the  defendant  was 
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a  dormant  partner,  and  that  the  property  was  worth  eight 
hundred  dollars ;  leave  being  reserved  to  move  to  enter  a 
verdict  for  the  plaintiff  as  suggested  by  the  learned  Judge. 

In  Easter  Term  McMichael  obtained  a  rule  calling  upon 
the  defendant  to  shew  cause  why  the  verdict  should  not  be 
entered  for  the  plaintiff  for  $400,  or  for  one-half  the  value 
of  the  goods  converted,  or  for  such  other  sum  as  the  Court 
might  direct,  pursuant  to  the  leave  reserved  ;  or  for  a  new 
trial,  the  verdict  being  contrary  to  law  and  evidence  ;  and 
for  misdirection,  in  ruling  that  there  could  bp  no  action  of 
trover  by  one  partner  against  another,  and  that  the  defend- 
ant, if  a  dormant  partner,  could  not  be  liable  to  the  admin- 
istratrix of  the  deceased  partner  for  acts  done  to  the  pro- 
perty of  the  partnership  estate  committed  after  the  decease 
of  the  other  partner ;  or  for  a  new  trial  on  the  merits,  and 
because  the  verdict  was  contrary  to  evidence. 

Robert  A,  Harrison  shewed  cause,  during  Trinity  Term, 
and  cited  Buckley  v.  Barber.)  6  Ex.  164 ;  Crossfieldy.  Such,  8 
Ex.  825,  829  ;  Morgan  v.  Marquis,  9  Ex.  145 ;  Mat/hew  v. 
Eerrich,  7  C.  B.  229 ;  Foster  v.  Crabb,  12  C.  B.  136  ;  Harvey 
V.  CricJc'ett,  5  M.  &  S.  336 ;  Fox  v.  Haribury,  Cowp.  445;  Fen- 
nings  v.  Lord  Crrenville,  1  Taunt.  241 ;  Holliday  v.  Camsell, 
1  T.  R.  658  ;  Barnardiston  v.  Chapman,  4  East  121,  note  ; 
Farrar  v.  Beswich,  1  M..&  W.  682,  688  ;  Barton  v.  Wil- 
liams, 5  B.  &  Al.  401 ;  McNabb  v.  Howland,  11  C.  P.  436  ; 
Cameron  v.  Stevenson,  12  C.  P.  389 ;  Park  v.  Hum'phrey, 
14  C.  P.  209 ;  Lewis  v.  White,  8  L,  T.  Rdp.  N.  S.  320 ; 
Broom  Leg.  Max.  406  ;  Lindley  on  Partnership,  33^,  948- 
950  ;  Butchart  v.  Dresser,  4  De  G.  M.  &  G.  542 ;  Jones  v. 
Brown,  25  L.  J.  Ex.  345. 

McMichael,  supported  the  rule,  citing  Sugden  V.  &  P.^, 
14th  Ed.,  698. 

Draper,  C.  J.,  delivered  the  judgment  of  the  Court. 

Three  points  were  made  for  the  defendant:  First,  that, 
as  it  was  found  he  was  a  partner  with  the  intestate,  on  the 
death  of  the  latter  defendant  took  the  whole  assets,  though 
liable  to  account  in  equity.  Buckley  v.  Barber  (6  Ex.  164)^ 
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and  Crossjield  v.  Such  (8  Ex.  825),  were  referred  to.  The 
latter  case  does  not  appear  to  us  to  touch  the  question,  and 
in  the  former  it  was  determined  that  the  interest  of  a  de- 
ceased partner  in  chattels  which  had  been  the  property  of 
the  firm  did  not  vest  in  the  surviving  partner  at  law,  but 
were  to  be  distributed  between  them  and  the  representatives 
of  the  deceased  partner.  In  that  case  also  the  Court  held 
that  the  law  which  excepts  the  goods  of  merchants  for  the 
benefit  of  commerce  extended  further,  and  Parke,  B.,  by 
whom  the  judgment  was  given,  says  (p.  180) :  "  At  a  very 
early  period  the  term  ^  merchant'  was  very  liberally  con- 
strued— it  was  held  to  include  shopkeepers.  The  same  prin- 
ciple of  the  encouragement  of  trade  applies  to  manufacturers 
in  partnership,  and  every  other  description  of  trade."  And 
in  a  later  part  of  that  judgment  it  is  added,  "  There  is  no 
clear  satisfactory  authority,  that  the  surviving  partner  has  a 
power,  by  virtue  of  the  partnership  relation  only,  to  transfer 
the  legal  title  to  the  share  belonging  to  the  executors  of  the 
deceased,  to  a  third  person,  leaving  the  executors  to  pursue 
the  remedy  against  the  survivor,  if  that  authority  is  impro- 
perly exercised.  *  *  doubt  whether  surviving 
partners  have  a  power  to  sell  and  give  a  good  legal  title  to 
the  share  belonging  to  the  executors  of  the  deceased  part- 
ner, when  they  sell  in  order  to  pay  the  debts  of  the  deceased 
and  of  themselves ;  but,  be  that  as  it  may,  we  think  it  clear 
that  the  survivors  could  have  no  power  to  dispose  of  it  other- 
wise than  to  pay  such  debts.'' 

But  admitting  this,  it  was  insisted  that  the  dealings  and 
transactions  between  the  intestate  and  the  deceased  did  not 
bring  them  within  the  exceptional  maxim,  Jus  aecrescendi 
inter  mercatores  locum  non  hahet.  The  case  of  Jeffereys  v. 
Small  (1  Vern.  217),  was  of  the  same  character  as  the  pre- 
sent. Two  persons  having  jointly  stocked  a  farm  and  occu- 
pied it  as  joint  tenants,  the  bill  was  to  be  relieved  against 
survivorship,  one  of  them  being  dead.  The  Lord  Keeper 
decided  in  favor  of  the  reKef,  and  said  he  took  the  distinc- 
tion to  be,  where  two  become  joint  tenants  or  jointly  inter- 
ested in  a  thing  by  way  of  gift  or  the  like,  then  the  same 
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shall  be  subject  to  aU  the  consequences  of  law  ;  but  as  to  a 
joint  undertaking  in  the  way  of  trade  or  the  like,  it  is  other- 
wise. So  in  Lake  v.  Qraddoeh  (3  P.  Wms.  158),  the  Master 
of  the  Rolls  said  that  an  undertaking  upon  the  hazard  of 
profit  or  loss  was  in  the  nature  of  merchandizing,  when  the 
jus  acorescendi  is  never  allowed.  And  Mr.  Lindley,  at  p. 
565  of  his  work  on  partnership,  states  that  the  doctrine  of 
nonsurvivorship  extends  to  partners  generally^ 

The  second  point  urged  for  the  defendant,  was  that  on 
the  dissolution  of  a  firm  the  surviving  partner  has  a  right  to 
sell  the  effects  in  order  to  pay  the  partnership  debts. 

We  do  not  perceive  how  this  position  advances  the  defen- 
dant's case,  for  the  plaintiff  is  asserting  a  wrongful  conver- 
sion, and  there  was  no  evidence  whatever  to  shew  that  the 
defendant  sold  for  any  such  purpose.  His  own  declarations 
as  to  how  the  debts  were  to  be  paid,  namely,  out  of  the  land, 
excludes  the  .idea  of  the  sale  complained  of  being  for  such  a 
purpose. 

The  third  point  was,  that  a  tenant  in  common  cannot 
maintain  trover  against  his  co-tenant  for  the  joint  chattels, 
unless  they  have  been  destroyed  or  sold  in  market  overt. 

One  of  two  tenants  in  common  of  a  chattel  cannot  main- 
tain trover  against  the  other,  who  is  in  possession  of  it, 
upon  the  technical  ground  that  the  possession  of  one  is  the 
possession  of  both.  A  destruction  of  the  chattel  by  the  pos- 
sessor puts  an  end  to  this  legal  consequence  of  a  tenancy  in 
common,  and  the  destroyer  becomes  answerable  for  the  act 
as  a  conversion  of  the  other  tenant's  moiety.  So  if  the 
chattel  were  sold  in  market  overt,  because  then  the  property 
was  wholly  changed  and  the  shares  as  well  of  the  tenant 
who  made  the  sale  as  of  his  co-tenant  passed  to  the  purcha- 
ser. But  by  an  ordinary  sale  it  seems  to  have  been  consi- 
dered that  a  tenant  in  common  could  convey  only  his  own 
moiety,  making  the  purchaser  tenant  in  common  with  the 
other  owner.  The  like  consequence  followed  a  sale  by  the 
Sherifi"  upon  an  execution  against  the  goods  of  one  joint 
owner. 

Nevertheless  there  are  expressions  hj  some  of  the  Judges 
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in  Barton  v.  Williams  (5  B.  k  AX.  395),  which  import  that 
the  sale  of  the  whole  by  one  tenant  in  common  is  with  res- 
pect to  the  other  a  wrongful  conversion ;  but  it  was  not  the 
judgment  of  the  Court. 

In  Fennings  v.  Lord  G-renville  (1  Taunt.  241),  Chambre, 
J.,  says :  "  There  are  cases  which  establish  the  principle 
that  one  tenant  in  common  cannot  recover  for  a  chattel  in 
trover  against  his  companion,  without  first  proving  a  des- 
truction of  the  chattel,  or  something  that  is  equivalent  to  it. 
There  must  be  that  which  amounts,  as  it  were,  to  an  ouster, 
so  that  a  tenant  in  common  who  commits  it  cannot  ac- 
count." 

Again,  in  Farrer  v.  Beswick  (1  M.  &  W.  682),  Parke,  B. 
observed  that  before  Barton  v.  Williams  he  never  enter- 
tained any  doubt  that  a  sale  by  one  of  two  tenants  in  com- 
mon was  a  conversion  of  the  share  of  the  other.  On  the 
other  hand,  in  Higgins  v.  Thomas  (8  Q.  B.  908),  (a  case 
turning  upon  a  point  of  pleading)  it  was  assumed  as  the 
foundation  of  the  argument  of  counsel,  and  was  apparently 
adopted  by  the  Court,  that  a  plea  by  which  one  tenant  in 
common  confessed  a  conversion  of  the  share  of  his  co-tenant, 
in  effect  confessed  a  destruction  of  it. 

One  of  the  latest  cases  we  have  seen  in  which  the  question 
has  been  fully  discussed  is  Mayhem  v.  Herrick  (7  0.  B. 
229),  where  Coltman,  J.,  says  :  "  The  authorities  are  too 
strong  to  be  got  over,  that  the  mere  sale  of  a  chattel  by  one 
of  two  joint  owners  is  not  a  conversion  as  against  the  other. 
It  is  not  necessary,  however,  to  decide  that  point  here." 
Maule,  J.,  says  :  "  That  doctrine,  as  it  seems  to  me,  is  to 
be  understood  thus :  that  there  may  be  dispositions  of  the 
subject  matter  which  will  amount  to  a  conversion  if  done  by 
a  stranger,  that  are  not  so  if  done  by  a  tenant  in  common. 
*  *  *  But  it  does  not  follow,  that,  where  one  tenant  in 
common  has  dealt  with  the  subject  to  an  extent  exceeding 
his  authority — as  where  he  sells  out  and  out  to  a  number  of 
purchasers,  who  carry  away  the  articles — it  would  militate 
against  the  true  understanding  of  the  older  authorities  to 
hold  that  the  party  may  treat  that  as  a  conversion."  Cress- 
24  VOL.  XXIV 
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well,  J.,  after  commenting  upon  the  case  of  Barnardiston  v. 
Chapman  (4  East  121,  note)  to  which  we  were  specially  re- 
ferred), says,  "  The  property  may  be  so  entirely  changed 
by  other  means  than  destruction  or  sale  in  market  overt  as 
to  give  a  right  of  action."  And  Williams,  J.,  says,  "I 
think  the  true  rule  is,  that  the  sale  of  a  chattel  by  one  of 
two  joint  tenants  is  not  a  conversion,  unless  it  operates 
altogether  to  deprive  his  companion  of  his  property  in  it." 

This  action  was  evidently  brought  upon  the  assumption 
that  the  intestate  was  sole  owner  of  the  chattels  in  question. 
The  jury  have,  however,  found  that  he  and  the  defendant 
were  in  partnership  in  them,  and  that  finding  is  well  sus- 
tained by  the  evidence  ;  and  the  question  first  to  be  decided 
is  whether  a  conversion  has  been  proved  against  the  defend- 
ant as  a  tenant  in  common  with  the  plaintiff  of  these  goods, 
and  we  are  of  opinion  that  it  has. 

The  defendant's  own  declarations  with  respect  to  the  sale, 
to  his  motives  and  intentions,  effectually  negative  the  idea 
that  he  was  in  so  selling  making  a  disposition  of  the  chat- 
tels in  furtherance  of  the  business  or  objects  of  the  partner- 
ship. That  the  sale  was  made  in  order  to  pay  off  the  debts 
due  by  the  intestate,  or  as  partnership  debts,  is  to  my  mind 
very  obviously  an  afterthought.  No  debts  were  paid,  as  we 
understand,  until  after  the  action  was  brought,  and  when 
defendant  boasted  that  he  had  the  money,  the  produce  of 
the  sale  in  his  pocket,  he  did  not  pretend  he  had  sold  in 
order  to  pay  debts.  On  the  contrary,  when  the  debts  were 
mentioned  he  said  the  creditors  might  come  upon  the  land. 
The  goods  appear  to  have  been  sold  out  and  out — to  have 
gone  into  the  hands  of  the  purchasers.  The  plaintiff  is  not 
informed,  so  far  as  appears,  who  the  purchasers  were.  Ac- 
cording to  the  evidence  there  was  a  considerable  quantity  of 
grain,  which  could  not  after  a  lapse  of  time  be  followed,  if 
it  ever  could,  and  which  it  is  only  reasonable  to  suppose  has 
been  consumed.  The  circumstances  amount,  in  the  language 
of  Chambre,  J.,  to  an  ouster  of  the  plaintiff,  so  that  the  de- 
fendant has  put  the  goods  entirely  out  of  his  possession  and 
control,  and  as  he  has  not  offered  to  account  he  may  be 
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deemed  incapable  of  accounting  for  them.  His  act  has,  as 
a  question  of  fact,  in  our  opinion  altogether  deprived  the 
administratrix  of  her  property  in  them. 

We  think  we  are  warranted  by  the  dicta  to  which  we  have 
referred  in  holding  this  to  be  a  conversion  on  the  defen- 
dant's part,  and  that  the  plaintiff  should  recover. 

Lewis  v.  White  (8  L.  T.  Rep.  N.  S.  320),  is  to  some  ex- 
tent at  variance  with  this  conclusion.  The  judgment  is 
rested  upon  the  previous  decision  in  the  same  Court  in  Mor- 
gan V.  Marquis  et  al.  (9  Ex.  145),  where  the  Court  held  that 
the  assignees  of  one  of  two  tenants  in  common,  who  had 
committed  an  act  of  bankruptcy,  could  not  recover  from  the 
defendants,  who  had  sold  the  goods  by  direction  of  a  solvent 
partner  of  the  bankrupt,  either  the  proceeds  of  the  sale  in 
an  action  for  money  had  and  received,  nor  maintain  detinue, 
the  jury  having  found  the  sale  was  made  on  account  of  both 
the  partners.  In  Lewis  v.  White  the  defendant  was  an 
auctioneer,  who  sold  by  direction  of  a  solvent  partner.  In 
both  cases  it  was,  as  Coltman,  J.,  said  in  Mayheiv  v.  Her- 
rick,  "  a  mere  sale"  of  a  chattel  by  one  of  two  joint  owners, 
and  it  did  not  operate,  nor  was  it  intended  to  operate,  alto- 
gether to  deprive  the  other  partner  of  his  interest  in  the 
property  or  its  proceeds.  The  contrary  is  the  case  here. 
The  defendant  neither  acted  nor  professed  to  act  as  a  part- 
ner after  his  brother's  death.  Indeed  his  conduct  during 
the  life  of  his  brother  led  to  the  finding  of  the  jury  that  he 
was  a  dormant  partner,  for  he  did  not  assume  or  exercise  a 
control  over  the  purchase  or  sale  of  stock,  &c.,  and  it  may 
be  gathered  from  the  evidence  that  the  creditors  dealt  with 
and  trusted  his  brother  only.  But  after  his  (the  brother's) 
death  the  defendant  disposed  of  the  property  as  sole  owner, 
received  all  the  proceeds,  and  threatened  to  go  off  with  the 
money  unless  the  plaintiff  would  settle  with  him  on  his  own 
terms.  If  there  had  been  a  count  for  money  had  and  re- 
received,  there  would  probably  have  been  less  difficulty,  but 
we  cannot  doubt  that  the  defendant's  intention  was  to  de- 
prive the  plaintiff  as  administratrix  of  all  interest  either  in 
the  property  or  the  proceeds,  and  the  second  plea  shews  the 
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intention  was  not  then  abandoned.  It  is  true  the  plaintiff 
has  a  remedy  in  equity,  but  we  ought  not,  in  a  case  where 
the  justice  is  so  clear,  to  refuse  a  remedy  at  law  unless  on 
the  clearest  grounds.  We  think  there  was  sufficient  evi- 
dence of  a  conversion  to  be  left  to  a  jury,  and  are  glad  to 
feel  able  to  sustain  their  verdict. 

Then  as  to  the  amount  of  the  damages,  the  contrary  not 
being,  shewn,  partners  are  assumed  to  be  entitled  in  equal 
shares  {Mayhew  v.  Eerrich^  7  C.  B.  2*29) ;  and  the  case  stands 
thus: 

Value  of  the  goods  as  found  by  the 

jury.   $800.00  half  $400.00 

Amount  of  debts  paid  by  defendant,    361.27  half  180.63 

Leaving...  ,....$219.37 

For  which  sum  we  think  a  verdict  should  be  entered  for  the 
plaintiff. 

Rule  accordingly. 
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Scratch  v.  Jackson. 

Dower — Damages — Pleading —  Costs. 

Demandant  sued  for  dower  as  widow  of  J.,  alleging  in  her  declaration  that 
J.  died  seized,  claiming  damages  from  the  time  of  his  death,  and  aver- 
ring service  of  a  demand  of  dower.  There  was  no  plea,  and  the  demand- 
ant went  down  to  assess  damages. 

Held,  that  the  tenant  had  clearly  a  right  to  shew  that  J.  had  parted  with 
his  estate,  and  therefore  did  not  die  seized,  though,  he  could  not  dispute 
his  seizin  during  coverture. 

The  tenant  proved  a  deed  made  in  1831,  of  the  land  in  question,  by  J.  to 
the  tenant;  and  in  reply  the  demandant  proved  another  deed,  made  in 
1834,  by  J.  to  his  father,  to  which  the  tenant  was  a  subscribing  witness. 
Held,  that  as  either  deed  shewed  the  estate  out  of  J.  during  his  life  time, 
it  was  unnecessary  to  consider  the  effect  of  the  tenant  being  a  subscrib- 
ing witness  to  the  second  deed;  and  in  any  event,  as  J.  could  not  set  up  the 
second  deed  to  avoid  the  first,  having  made  both,  neither  could  the  de- 
mandant, who  claim'ed  through  him. 

As  J.  therefore  did  not  die  seized,  it  was  held  that  demandant  could  have 
only  nominal  damages,  from  the  time  of  the  demand ;  but  that  she  was 
entitled  to  such  damages,  and  the  tenant  was  not  entitled  to  the  costs  of 
the  assessment. 

Semble,  that  a  demandant  failing  in  the  action  is  liable  to  costs. 

Semble,  that  averment  of  the  service  of  demand,  and  that  the  husband  died 
seized,  should  not  be  alleged  in  the  declaration,  but  suggested  after- 
wards ;  and  being  irrelevant  to  the  right  of  action,  if  so  alleged  they  are 
not  admitted  by  not  being  traversed. 

Qucere,  when  the  tenant  does  not  plead,  so  that  there  is  no  trial,  whether 
the  right  to  costs  cannot  be  shewn  by  producing  the  demand  and  affida- 
vit of  service  before  the  Master  on  taxation. 

Dower.  The  demandant,  described  as  a  widow  in  the 
count,  brought  this  suit  as  widow  of  a  former  husband  John 
Jackson. 

The  case  had  already  been  before  this  Court,  and  under 
the  rule  made  during  last  Trinity  Term  the  demandant 
elected  to  have  a  new  assessment  of  damages.  See  Scratch 
V.  Jackson,  25  U.  C.  R.  598. 

This  took  place  in  November,  at  Peterborough,  before 
Morrison,  J. 

For  the  demandant,  1.  Service  of  a  demand  of  dower  in 
writing  was  praved  to  have  been  made  upon  the  tenant  on 
the  14th  July,  1865.  2.  An  exemplification  was  put  in  of 
letters  patent,  dated  13th  March,  1828,  granting  the  east 
half  of  lot  8,  in  the  2nd  concession  of  Smith,  to  John  Jackson, 
who  was  formerly  husband_of  the  demandant.  3,  John  Jackson 
was  proved  to  have  died  fourteen  years  ago.  4.  Proof  of 
the  annual  value  of  the  premises  was  given. 
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For  the  tenant  was  put  in  a  deed  of  bargain  and  sale,  dated 
13th  July,1831,from  Jt>hn  Jackson,  the  demandant's  husband, 
to  the  tenant,  consideration  £bO,  conveying  the  same  premises 
to  him  in  fee.  One  of  the  subscribing  witnesses  to  this  de.ed 
was  called,  and  proved  both  his  own  signature  and  that  of 
his  brother,  the  other  subscribing  witness,  but  stated  he  had 
no  recollection  of  the  execution  of  the  deed,  John  Jackson 
"  left  the  lot"  before  he  left  that  part  of  the  country.  His 
father,  Ephraim,  lived  on  the  adjoining  lot  with  another  son, 
and  died  eighteen  or  nineteen  years  ago.  There  was  no  house 
on  this  land  (the  premises  in  question),  only  barn  buildings. 

The  demandant's  counsel  objected  to  the  receipt  of  this 
deed  in  evidence,  upon  the  ground  that  this  was  only  an 
assessment  of  damages,  and  the  demandant  having  given 
primd  facie  evidence  of  the  husband's  seizin,  the  tenant 
could  not  go  into  evidence  to  deny  the  seizin.  The  learned 
Judge  overruled  the  objection.  The  tenant  also  produced 
the  original  grant  to  John  Jackson,  as  in  his  possession  and 
one  of  the  evidences  of  his  title. 

In  reply,  the  demandant  put  in  an  Indenture  of  bargain 
and  sale,  dated  25th  July,  1834,  and  made  by  John  Jack- 
son (demandant's  former  husband)  to  Ephraim  Jackson, 
consideration  expressed  £100,  for  the  same  land,  to  hold  in 
fee.  One  of  the  subscribing  witnesses  to  this  deed  proved 
its  execution,  and  also  that  the  tenant  was  the  other  subscrib- 
ing witness. 

It  was  then  agreed  that  the  jury  should  assess  damages 
for  six  years  next  before  the  service  of  the  demand,  and 
that  the  finding  should  be  for  that  amount,  and  that  leave 
should  be  reserved  to  the  tenant  to  reduce  the  damages  to 
one  shilling,  or  to  enter  a  verdict  for  the  tenant,  if  the 
Court  should  so  direct ;  the  Court  to  be  at  liberty  to  draw 
inferences  of  fact. 

The  jury  assessed  the  damages  at  §188. 

J.  A,  Boyd  obtained  a  rule  calling  upon  the  demandant 
to  shew  cause  why  the  assesment  should  not  be  set  aside, 
and  the  costs  incidental  to  such  assessment  and  to  this  appli* 


SCRATCH  V.  JACKSON, 


191 


cation  be  ordered  to  be  paid  by  demandant  to  tenant ;  or  be 
set  off  against  any  costs  herein  to  which  demandant  might  be 
entitled  ;  or  why  the  damages  should  not  be  reduced  to  one 
shilling  or  such  other  amount  as  upon  the  facts  and  plead- 
ings the  demandant  was  entitled  to  claim  ;  and  why  the  costs 
of  and  incidental  to  this  application  to  reduce  the  same,  and 
of  the  assessment,  should  not  be  paid  or  set  off  as  aforesaid. 

Hector  Cameron  shewed  cause,  and  contended  there  was 
proof  that  the  demandant's  husband  died  seized ;  at  all 
events  she  was  entitled  to  damages  from  the  date  of  the 
demand.  He  cited  Harris  v.  Morden,  17  U.  C.  R.  278  ; 
Bishoprick  v.  Fearce,  12  U.  C.  E.  306  ;  OooJc  v.  Phillips,  23 
U.  C.  R.  72;  White  v.  arimshaive,  23  U.  C.  R.  75. 

Boyd,  contra,  cited  Grosbell  v.  Archer,  2  A.  &  E.  500 ; 
Crabb  R.  P.  sec.  1202 ;  Park  on  Dower,  302 ;  Boseoe  on 
Real  Actions,  309,  note  i ;  Fisher  v.  Morgan,  Cox  125. 

Draper,  C.  J.,  delivered  the  judgment  of  the  Court. 

The  declaration  is  entitled  the  18th  January,  1866,  which 
day  must  be  considered  the  commencement  of  the  suit,  in  the 
absence  of  anything  to  the  contrary  ;  and  besides  claiming 
dower,  it  states  that  the  husband  died  seized,  claims  damages 
from  the  time  of  his  death,  and  avers  service  of  a  notice  on 
the  tenant  demanding  her  dower.  This  notice  was,  as 
appeared,  served  on  the  14th  of  July,  1865. 

The  Dower  Act  provides  that  the  action  shall  be  com- 
menced by  filing  a  declaration  or  plaint  in  the  form  hereto- 
fore used.  In  the  forms  then  in  use,  when  the  demandant 
counted,  which  was  not  until  the  tenant  had  appeared,  there 
was  no  averment  that  the  husband  died  seized,  for  it  would 
have  been  wholly  out  of  place,  according  to  the  then  mode  of 
proceeding ;  and  it  seems  to  be  equally  out  of  place  now, 
for  the  demandant's  claim  to  dower  depends  on  the  hus- 
band's seizin  during  the  coverture,  and  not  upon  his  d;y'ing 
seized.  I  am  inclined  to  treat  the  averment  of  the  notice 
to  the  tenant  demanding  the  dower  to  be  equally  out  of 
place  in  the  count.  Both  of  them  are  unimportant  and 
irrelevant  to  the  demandant's  right  to  recover  dower,  and 


192   queen's  bench,  Michaelmas  term,  so  vie,  isee. 

until  that  is  established  there  can  be  no  question  as  to 
damages  or  costs.  UnlBSS  some  plea  brings  up  a  matter  which 
may  affect  the  right  to  damages  or  costs — tout  temps  'prist, 
for  example — these  statements  may  be  safely  and  I  think 
should  properly  be  left  to  a  suggestion.  The  practice  of 
declaring  on  bonds  with  condition,  and  afterwards  suggest- 
ing breaches  under  the  statute  of  Wm.  III.,  affords  an 
analogy.  Such  averments  being  in  my  opinion  irrelevant, 
the  tenant  by  not  traversing  does  not  admit  them. 

Here  the  tenant  h^s  not  pleaded,  and  he  has  admitted 
seizin  of  the  husband  during  the  coverture  and  the  right  to 
dower.  The  present  proceeding  is  for  damages,  and  to 
shew  also  a  right  to  tax  costs,  though  possibly  all  that  is 
indispensable  for  this  purpose,  where  there  has  been  no 
trial,  is  to  produce  the  notice  of  demand  and  the  affidavit  of 
service  to  the  Master  at  the  taxation. 

However  in  this  case  that  evidence  has  been  given,  and 
the  only  point  in  dispute  is,  did  the  husband  die  seized. 

We  do  not  understand  the  objection  taken  by  the  deman- 
dant's counsel  to  the  admissibility  of  proof  by  the  tenant 
that  the  husband  did  not  die  seized.  He  could  not  deny  that 
he  had  been  seized  during  the  coverture,  but  he  had  a  right 
to  shew  that  he  had  parted  with  the  estate.  We  think  the 
learned  Judge  properly  received  the  evidence. 

So  far  as  the  two  deeds,  are  concerned,  each  of  them 
shews  that  John  Jackson,  the  husband,  convej^ed  away  the 
estate,  either  to  the  tenant  in  1831,  or  in  1834  to  Ephraim 
Jackson,  the  father  of  John  and  the  tenant,  as  we  gather 
rather  from  what  appeared  when  this  case  was  before  the 
Court  in  Trinity  term,  than  on  the  present  argument.  No 
point  has  been  made  upon  this  relationship,  nor  was  it  so 
much  as  referred  to  as  forming  a  matter  for  our  considera- 
tion, and  indeed  the  fact  of  any  such  relationship  scarcely 
appears  upon  the  learned  Judge's  notes. 

It  is  therefore  scarcely  worth  while  to  advert  to  the  fact 
that  the  tenant  was  a  subscribing  witness  to  the  deed  of 
1834.  It  could  only  be  on  the  ground  that  it  was  a  fraud 
upon  Ephraim  Jackson  that  the  tenant  could  be  affected. 
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that  is,  that  he  and  John  Jackson  defrauded  Ephraim 
by  the  sale  to  him  for  valuable  consideration  of  the  land 
conveyed  to  the  tenant  in  1831.  This  might  entitle  Ephraim 
to  defeat  the  former  conveyance  by  a  proper  proceeding, 
but  it  would  be  necessary  to  go  much  further  than  merely 
to  prove  that  the  tenant  was  a  subscribing  witness,  for  a 
witness  is  not  necessarily  privy  to  the  contents  of  a  deed. 
But  in  any  event  John  Jackson  could  not  set  up  this  second 
deed  to  avoid  the  first,  he  having  made  both  ;  and  if  not, 
how  can  the  demandant,  who  claims  through  him  only  ? 

In  our  opinion  it  cannot  be  said  that  it  was  established 
that  the  husband  died  seized,  and  we  do  not  feel  called  upon 
by  the  power  being  reserved  to  draw  inferences  of  fact  (a 
power  which  in  effect  tends  to  throw  upon  the  Court  the 
duties  of  jurors)  to  go  beyond  what  the  evidence  reported 
by  the  learned  Judge  as  given  at  the  last  trial  fully  war- 
rants. We  find  on  the  notes  nothing  more  than  a  statement 
of  Joseph  Kelso,  the  witness  to  the  deed  of  1831,  to  this 
effect :  "  I  don't  think  his,"  meaning  John  Jackson's,  "  father 
Ephraim  lived  on  this  lot ;  he  lived  on  the  adjoining  lot 
with  another  son."  This  is  not  evidence  on  which  to  infer 
that  John  Jackson  was  heir-at-law  to  his  father  and  inherited 
this  estate  from  him,  though  if  he  did  proof  of  entry  by 
him  would  not  be  necessary  to  prove  title  in  him.  The  real 
property  act  dispensed  with  this  after  the  1st  of  July,  1834, 
and  we  infer  that  the  father  lived  after  that  day,  as  the 
evidence  of  a  witness  states  he  died  eighteen  or  nineteen 
years  before  the  trial. 

The  demandant  is  not  therefore  entitled  to  damages  under 
the  Statute  of  Merton,  and  has  rendered  this  motion  neces- 
sary to  prevent  her  recovering  them.  We  cannot  see  that 
she  has  a  right  to  more  than  nominal  damages,  and  we 
think  the  verdict  should  be  reduced  accordingly.  The  te- 
nant should,  in  our  opinion,  have  the  costs  of  this  rule, 
on  which  he  has  succeeded.  0-oshell  v.  Archer  (2  A.  &  E. 
500.) 

On  stating  this  result  of  our  opinion,  Mr,  Boyd  urged 
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that  I  had  overlooked  his  application  for  the  costs  of  the 
assessment.  I  certainly  had  not  done  so,  for  I  had  arrived 
at  the  conclusion  that  he  was  not  entitled  to  them,  because 
the  tenant  having  been  served  with  a  demand  of  dower 
under  our  statute,  and  neither  having  assigned  or  oflfered  to 
assign  it,  and  her  right  having  been  established,  it  appeared 
to  me  that  the  demandant  was  entitled  to  at  least  nominal 
damages  from  the  time  of  such  demand  made  to  the  com- 
mencement of  the  action.  Our  statute  gives  the  demandant 
costs  in  the  same  manner  as  costs  are  allowed  to  a  plaintiff 
or  defendant  in  personal  actions,  but  if  it  appears  that  the 
tenant  offered  to  assign  the  dower  before  action  brought  the 
demandant  is  not  entitled  to  costs  ;  and,  as  I  understand, 
costs  are  given  because  the  demandant  has  been  compelled 
to  sue  for  her  dower  which  has  been  wrongfully  withheld 
after  demand.  But  I  think,  upon  principle,  and  consist- 
ently with  what  is  said  in  Co.  Lit.  32  b,  such  wrongful  with- 
holding will  give  a  right  to  nominal  damages,  quite  distinct 
from  the  right  given  by  the  statute  of  Merton. 

As  however  this  point  had  not  been  fully  considered  by 
all  the  Court,  judgment  was  postponed.  We  still  think  we 
cannot  give  the  defendant  the  costs  of  the  assessment.  The 
demandant  did  not  sustain  a  case  for  damages  on  the  statute 
of  Merton,  and  her  right  to  costs  depending  on  our  statute, 
although  her  right  to  recover  dower  was  estacblished,  it  became 
necessary  for  her  to  prove  the  demand,  upon  which,  and  in 
the  absence  of  an  assignment  of  or  an  offer  to  assign  dower, 
the  right  to  costs  accrued,  and  with,  as  appears  to  me,  the 
right  to  nominal  damages,  and  therefore  the  defendant 
could  not  recover  the  costs  of  the  assessment. 

We  have  assumed  that  where  the  demandant  might  if 
successful  recover  costs,  the  tenant  might  if  he  succeeded 
recover  them  from  her,  treating  the  statute  4  Jac.  I.  ch.  3, 
as  applicable.  We  believe  the  practice  has  been  in  accordance 
with  this  view,  and  no  point  was  made  on  the  demandant's 
part,  that  although  she  might  recover  she  was  not  made 
liable  to  pay  costs. 

Rule  absolute  to  reduce  verdict. 
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Regina  v.  McMahon. 

C.  S.  U.  C.  ch.  98 — Fenian  Raid — Prisoner  a  citizen  of  United  States,  and  a 
natural-born  subject — Proof  of  citizenship — Evidence  of  acts  charged, 
levying  ivar,  being  in  arms,  ^c. — Effect  of  prisoner' s  presence  as  a  clergyman 
only. 

The  prisoner  was  convicted  upon  an  indictment  under  C.  S.  U.  C,  ch.  98, 
containing  three  counts,  each  charging  him  as  a  citizen  of  the  United 
States  ;  the  first  count  alleging  that  he  entered  Upper  Canada  with  intent 
to  levy  war  against  Her  Majesty  ;  the  second  that  he  was  in  arms  within 
Upper  Canada,  with  the  same  intent ;  the  third,  that  he  committed  an 
act  of  hostility  therein,  by  assaulting  certain  of  Her  Majesty's  subjects, 
with  the  same  intent. 

The  prisoner's  own  statement,  on  which  the  Crown  rested,  was  that  he  was 
born  in  Ireland,  and  was  a  citizen  of  the  United  States.  It  was  objected 
that  the  duty  of  allegiance  attaching  from  his  birth  continued,  and 
he  therefore  was  not  shewn  to  be  a  citizen  of  the  United  States — but 

Held,  that  though  his  duty  as  a  subject  remained,  he  might  become  liable 
as  a  citizen  of  the  United  States  by  being  naturalized,  of  which  his  own 
declaration  was  evidence. 

Held,  also,  upon  the  testimony  set  out  below,  that  there  was  evidence 
against  the  prisoner  of  the  acts  charged. 

Held,  also,  that  even  if  he  carried  no  arms,  on  which  the  evidence  was  not 
uniform,  being  joined  with  and  part  of  an  armed  body  which  had 
entered  Upper  Canada  from  the  United  States,  and  attacked  the  Canadian 
volunteers,  he  would  be  guilty  of  their  acts  of  hostility  and  of  their 
intent ;  and  that  if  he  was  there  to  sanction  with  his  presence  as  a  cler- 
gyman what  the  rest  were  doing,  he  was  in  arms  as  much  as  those  who 
were  actually  armed. 

Held,  also,  that  the  affidavits  tendered  shewed  no  ground  for  inter- 
•  ference. 

A  rule  nisi  for  a  new  trial  was  therefore  refused. 

The  prisoner  was  indicted,  tried  and  convicted,  at  the 
last  Assizes  for  the  United  Counties  of  York  and  Peel,  be- 
fore John  Wilson,  J.,  under  the  Consolidated  Statute  of 
Upper  Canada  ch.  98,  which  enacts  that  "  In  case  any  per- 
son, being  a  citizen  or  subject  of  any  foreign  State  or 
country  at  peace  with  Her  Majesty,  be  or  continues  in  arms 
against  Her  Majesty,  within  Upper  Canada,  or  commits  any 
act  of  hostility  therein,  or  enters  Upper  Canada  with  design 
or  intent  to  levy  war  against  Her  Majesty,  or  to  commit 
any  felony  therein,  for  which  any  person  would  by  the  laws 
of  Upper  Canada  be  liable  to  suffer  death,"  he  may  be  tried 
by  a  Militia  General  Court  Martial,  or  (sec.  3)  may  be  pro- 
secuted and  tried  before  any  Court  of  Oyer  and  Terminer 
and  General  Gaol  Delivery  in  and  for  any  county  in  Upper 
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Canada,  in  the  same  jnanner  as  if  the  offence  had  been  com- 
mitted in  such  county,  and  upon  conviction  shall  suffer  death 
as  a  felon. 

The  indictment  contained  three  counts,  charging,  1st,  that 
the  prisoner,  late  of  Buffalo,  in  the  State  of  New  York,  one 
of  the  United  States  of  America,  being  a  citizen  of  a  certain 
foreign  State,  to  wit,  the  United  States  of  America,  at  peace 
with  Her  Majesty  the  Queen,  on  the  1st  of  June,  1866,  and 
while  the  said  foreign  State  was  so  at  peace  with  Her  said 
Majesty  the  Queen,  at  the  village  of  Fort  Erie,  in  the  county 
of  Welland,  in  that  part  of  the  said  Province  called  and 
being  Upper  Canada,  with  divers  other  evil  disposed  persons 
whose  names  are  to  the  jurors  aforesaid  unknown,  did  un- 
lawfully and  feloniously  enter  into  that  part  of  the  Province 
of  Canada  called  and  being  Upper  Canada,  with  intent  to 
levy  war  against  Her  said  Majesty  the  Queen,  contrary  to 
the  form  of  the  statute,  &c.,  and  against  the  peace,  &c. 

The  second  count  commenced  in  a  similar  manner,  and 
charged  that  the  prisoner  having  before  that  time  joined 
himself  to,  and  being  then  and  there  joined  to,  divers  other 
evil  disposed  persons  to  the  jurors  aforesaid  unknown,  was 
unlawfully  and  feloniously  in  arms  against  our  said  Lady 
the  Queen,  within  Upper  Canada  aforesaid,  with  intent  to 
levy  war  against  our  said  Lady  the  Queen,  contrary  to  the 
form,  &c. 

The  third  count,  commencing  similarly,  charged  that  the 
prisoner  having  before  that  time  joined  himself  to,  and  being 
then  and  there  joined  to  divers  other  evil  disposed  persons 
to  the  jurors  unknown,  who  were  then  and  there  unlawfully 
and  feloniously  in  arms  against  our  said  Lady  the  Queen, 
did  unlawfully  and  feloniously  commit  an  act  of  hostility 
against  our  said  Lady  the  Queen  within  Upper  Canada,  in 
this,  that  the  prisoner  on,  &c.,  at,  &c.,  together  with  the 
said  other  evil  disposed  persons,  armed  and  arrayed  in  a 
warlike  manner,  feloniously  did  assault  and  attack  certain 
of  Her  Majesty's  liege  subjects,  in  the  peace  of  our  Lady  the 
Queen  then  and  there  being,  with  intent  to  levy  war  against 
our  said  Lady  the  Queen,  against  the  form,  &c. 
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K.  Mackenzie,  Q.  C,  moved  for  a  new  trial  on  the  ground 
that  the  verdict  is  contrary  to  law  and  evidence,  and  the 
weight  of  evidence,  in  this : 

That  there  was  no  legal  evidence  to  prove  that  the  priso- 
ner was  a  citizen  of  the  United  States  of  America,  as  alleged 
in  the  indictment : 

That  there  was  direct  evidence  on  the  part  of  the  Crown 
showing  that  the  prisoner  was  a  natural  born  subject  : 

That  there  was  no  evidence  at  the  trial  to  shew  that  the 
prisoner  intended  to  levy  war  against  the  Queen  : 

That  there  was  no  legal  proof  that  the  prisoner  entered 
Upper  Canada  with  intent  to  levy  war  against  the  Queen,  or 
that  he  was  in  arms  against  the  Queen  with  intent  to  levy 
war,  or  that  he  committed  an  act  of  hostility  against  the 
Queen  with  intent  to  levy  war  against  Her  Majesty : 

That  the  Crown  gave  no  legal  evidence  to  shew  what  was 
the  object  of  the  persons  called  Fenians,  or  who  they. were, 
or  of  their  numbers  in  June  last,  and  that  there  was  no 
proof  they  intended  to  levy  war  on  the  Queen  : 

And  that  the  weight  of  evidence  went  to  shew  that  the 
prisoner's  presence  at  and  near  Fort  Erie  was  of  a  peaceful 
character,  unconnected  with  any  unlawful  purpose,  and  that 
he  was  not  guilty  of  the  oifences  charged  upon  him  in  the 
indictment. 

And  on  the  ground  that  John  Rae  and  several  other  wit- 
nesses were  examined  for  the  crown,  whose  names  were  not 
endorsed  on  the  back  of  the  indictment. 

And  for  misdirection,  the  learned  Judge  having  directed 
the  jury  that  there  was  evidence  that  the  prisoner  entered 
Upper  Canada  with  intent  at  the  time  of  entering  to  levy 
war  against  Her  Majesty  ; 

Having  directed  the  jury  that  if  the  prisoner  came  to 
minister  the  consolations  of  religion  to  those  engaged  in  an 
unlawful  expedition,  that  he  had  committed  an  offence  under 
the  Statute  ; 

Having  directed  the  jury  that  the  prisoner  need  not  be 
actually  armed  or  engaged,  in  order  to  be  convicted  of  the 
crimes  charged  against  him  in  the  indictment ; 
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Having  directed  the  jury  that  the  prisoner  could  be  found 
guilty  on  the  third  count,  although  he  had  not  personally 
committed  any  act  of  hostility ; 

And  having  directed  the  jury  that  there  was  evidence 
that  the  prisoner  was  a  citizen  of  the  United  States  of 
America. 

And  on  the  grounds  of  surprise,  in  this,  that  one  Alexan- 
der Milligan  and  one  Dennis  Sullivan  swore  at  the  trial 
that  the  prisoner  was  armed  with  a  revolver,  which  is  untrue, 
and  the  prisoner  was  not  able  to  contradict  him  ;  and  that 
Alexander  Milligan  and  other  witnesses  swore  that  the 
prisoner  crossed  over  from  Buffalo  to  Fort  Erie  early  on 
Friday  morning  with  the  Fenians,  between  five  and  six  of 
the  morning,  which  is  also  untrue ;  and  that  the  prisoner 
will  be  able  to  prove  at  another  trial  that  the  said  witnesses 
Were  in  error  in  this  respect. 

Calviris  Case,  7  Co.  1 ;  Boe  Hay  v.  Hunt^  11  U.  C.  R. 
367  ;  Boe  derii.  Auchmuty  v.  Mulcaster,  5  B.  &  C.  771 ; 
Boe  dem.  Thomas  v.  Achlam,  2  B.  &  C.  779,  were  cited  in 
support  of  the  application. 

Draper,  C.  J.,  delivered  the  judgment  of  the  Court. 

The  first  ground  taken  is,  that  there  was  no  legal  evi- 
,  dence  to  prove  that  the  prisoner  was  a  citizen  of  the  United 
States  of  America,  while  there  was  direct  evidence  on  the 
part  of  the  Crown  shewing  that. the  prisoner  was  a  natural 
born  British  subject. 

The  evidence  touching  this  question  was,  that  the  prisoner 
stated  to  John  Metcalfe  (a  witness)  that  he  was  a  Roman 
Catholic  Priest,  born  in  Monaghan,  in  Ireland ;  that  he  was 
a  citizen  of  the  United  States,  and  came  over  from  Buffalo 
on  the  1st  of  June,  and  landed  at  Fort  Erie.  The  prisoner  also 
stated  to  William  Crumb  (another  witness)  that  he  came  over 
with  the  Fenians  to  dress  the  Fenian  wounds.  It  was  other- 
wise proved  that  a  body  of  Fenians  landed  at  the  lower 
ferry  at  Fort  Erie,  and  that  they  came  in  canal  boats  towed 
by  tugs ;  these  men  were  armed.    The  prisoner  also  said  to 
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another  witness  that  he  came  from  some  place  in  Illinois,  in 
the  States. 

The  argument  in  support  of  this  objection  was,  that  the 
Crown  had  made  the  statements  of  the  prisoner  their  only- 
evidence  on  this  point :  that  they  were  therefore  bound  to 
take  his  statement  as  true  that  he  was  a  British  born  subject, 
from  which  fact  it  followed  that  by  the  law  of  England 
he  could  never  relieve  himself  from  the  duties  and  obliga- 
tions of  native  allegiance,  and  the  law  of  England  in  that 
particular  was  the  law  of  Upper  Canada  :  that  the  additional 
assertion  made  by  the  prisoner  could  not,  though  taken  to 
be  equally  true,  affect  the  legal  consequences  of  the  first ; 
the  native  allegiance,  of  necessity,  was  the  earliest,  attach- 
ing from  his  birth  :  that  the  citizenship  of  the  United  States 
could  only  be  of  subsequent  adoption,  under  some  assumed 
law  of  the  United  States  conferring  such  power  of  adoption 
upon  the  subjects  or  citizens  of  other  Governments,which  was 
not  proved,  nor  could  the  Court  judicially  take  notice  of  it ; 
and  whatever  its  power  in  the  United  States,  it  had  none  in 
the  British  dominions ;  and  when  the  prisoner  was  within 
them,  he  was  by  law  a  British  subject  to  all  intents,  and  if 
he  violated  our  laws  he  did  so  as  a  British  subject,  not  as  a 
foreign  citizen. 

In  ^neas  Macdonald's  case  (Foster,  59)  the  Court  laid 
it  down,  that  "  it  is  not  in  the  power  of  any  private  subject  to 
shake  off  his  allegiance  and  to  transfer  it  to  a  foreign  prince. 
Nor  is  it  in  the  power  of  any  foreign  prince,  by  naturalizing 
or  employing  a  subject  of  Great  Britain,  to  dissolve  the  bond 
of  allegiance  between  that  subject  and  the  Crown."  But  that 
learned  writer  (Foster,  C.  L;,  183-4)  suggests  the  question 
how  far  "  prudential  considerations,  grounded  on  reasons  of 
state,  or  even  the  principles  of  natural  equity,  may  under 
certain  circumstances  induce  the  Crown  to  dispense  with  a 
rigorous  execution  "  of  that  law.  And  he  adds  that  cases 
may  be  put  which  will  be  considered  exceptions  to  the  gen- 
eral, but  "  not  universally  true  "  rule.  It  is  however  need- 
less to  go  behind  the  conclusion  of  Blackstone,  "  Natural 
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allegiance  is  therefore  a  debt  of  gratitude,  which  cannot  be 
forfeited,  cancelled,  or  altered  by  any  change  of  time,  place, 
or  circumstance."— ^Z.  Com.  vol.  1.  p.  369. 

The  prisoner's  counsel  however,  apparently  seeks  to  invert 
this  rule,  and  to  deduce  from  it  an  obligation  on  the  part 
of  the  sovereign  to  recognize  the  continuance  of  the 
relation  of  subject,  notwithstanding  a  distinct  repudiation 
of  the  relation  and  an  assertion  of  a  status  ^entirely  at 
variance  with  it.  And  thus  they  claim  that  the  prisoner, 
who  is  charged  with  and  convicted  of  acts  which  involve  a 
most  flagrant  breach  of  duty  as  a  subject,  may  insist  that  the 
Crown  must  recognize  him  in  that  character,  though  merely 
to  vary  the  language  of  the  charge,  or  the  technical  charac- 
ter of  his  crime. 

The  authorities  cited  and  commented  upon  all  refer  to 
the  duty  and  responsibility  of  a  natural  born  subject.  None 
of  them  shew  that  it  is  compulsory  on'  the  Crown  to  treat 
him  who  has  cast  off  his  allegiance  as  still  a  British  subject, 
or  that  the  Crown,  having  a  right  to  deal  with  him  as  a 
traitor,  cannot  proceed  against  him  as  guilty  only  of  felony. 
In  Bales  Pleas  of  the  Crown,  497-8,  it  is  said,  "  The  King 
may,  if  he  pleases,  proceed  against  a  traitor  for  felony ;  and 
anciently  a  pardon  of  all  felonies  discharged  some  treasons." 

A  natural  born  subject  may,  by  his  own  voluntary  acts, 
deprive  himself  of  the  exercise  of  rights  which  in  that  capa- 
city he  might  otherwise  claim.  Thus,  if  he  voluntarily 
resides  and  carries  on  business  in  an  enemy's  country,  he  is 
disqualified  as  an  alien  enemy  to  sue  in  our  courts — O'Mealey 
V.  Wilson  (1  Camp.  482)  DeLuneville  v.  Phillips  (2  N.  R. 
97),  and  he  would  still  be  liable  to  punishment  for  acts  of 
treason.  If  therefore  a  subject  can  by  his  own  act  deprive 
himself  of  a  privilege  inherent  as  his  birthright,  we  do 
not  see  how  the  fact  of  his  being  a  natural  born  subject  can 
be  set  up  so  as  prevent  his  being  treated  as  a  naturalized 
citizen  of  a  foreign  state,  if  as  a  fact  he  has  become  so 
naturalized. 

Then  the  proof  that  he  is  an  American  citizen  is  of  pre- 
cisely the  same  force  and  certainty  as  that  of  his  being  a 
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natural  born  subject  of  Great  Britain  ;  both  rest  upon  his  own 
declaration  and  admission.  The  two  characters  are  not  per 
se  inconsistent  or  contradictory,  however  conflicting  the 
obligations  which  arise  from  them  may  be.  A  man  may  be 
by  birth  a  British  subject,  and  by  naturalization  an  American 
citizen.  If  complications  and  difficulties  arise  from  the 
two-fold  character,  they  result  from  his  own  voluntary  act. 
But  this  consideration  has  no  bearing  on  the  question,  whe- 
ther he  can  in  the  adopted  character  become  amenable  to  the 
laws  of  this  Province  for  an  offence  committed  within  its 
limits.  The  offence  as  charged  in  this  indictment  can 
only  be  committed  by  a  citizen  or  subject  of  a  for- 
eign state.  We  think  the  prisoner's  declaration  evidence 
against  him  that  he  is  such  a  citizen,  and  we  think  further 
that  he  may  in  that  character  commit  the  offence  charged, 
notwithstanding  he  was  born  in  the  British  dominions. 

In  considering  this  objection,  the  case  of  Woodburne 
and  CoJce,  (4  Bl.  Com.  207,  note  k,)  where  one  of  the 
prisoners  objected  that  he  could  not  be  convicted  of  an 
offence  against  the  Coventry  Act  because  his  intention 
was  to  commit  murder,  occurred  to  me  as  presenting  an 
analogy ;  and  I  confess  I  cannot  see  upon  what  principle 
it  can  be  held  that  a  criminal  can  be  heard  to  say,  I 
have  committed  high  treason ;  therefore  I  cannot  be  tried 
for  felony,  which  the  facts  proved  against  me  shew  T  have 
committed ;  for  those  facts,  and  my  being  a  British  subject 
by  birth,  amount  to  high  treason."  This  case  is  the  stronger, 
because  if  the  prisoner  appeared  clearly  to  be  a  British  sub- 
ject, and  there  was  no  evidence  that  he  was  an  American 
citizen,  he  would  still  be  indictable  under  our  statute  law  for 
substantially  the  same  felony,  with  some  variation  of  state- 
ment. Then  his  zealous  counsel  might  have  objected  that 
the  more  liberal  views  of  modern  times  seem  to  recognize  a 
right  in  every  freeman  to  elect  not  merely  his  place  of  domi- 
cile, but  his  Sovereign  or  Government,  and  with  his  person 
transfer  his  allegiance  also,  and  that  the  Court  should  not 
fetter  such  right  with  the  antiquated  doctrine  of  allegiance 
by  birth  being  indestructible  by  the  act  of  the  subject. 

We  are  of  opinion  the  objection  is  untenable. 

26  VOL.  xxvio 
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The  second  and  third  objections  are  disposed  of  by  what 
has  been  said  upon  the  first. 

The  fourth,  fifth,  sixth  and  seventh  objections,  resolve 
themselves  into  the  question  whether  there  was  evidence  of 
an  intent  to  levy  war  against  Her  Majesty  in  Upper  Canada, 
of  being  in  arms,  or  of  committing  an  act  of  hostility,  with 
that  intent,  in  Upper  Canada,  and  that  the  prisoner  was  one 
of  those  who  entered  Upper  Canada,  or  was  in  arms,  or 
committed  an  act  of  hostility  with  that  intent. 

The  evidence  given  is  : — That  on  the  1st  day  of  June  last, 
at  an  early  hour,  about  800  men  landed  at  Fort  Erie,in  arms, 
coming  in  canal  boats  towed  by  tugs,  the  inference  being 
irresistibly  thatlthey  came  from  the  United  States  :  that  the 
prisoner  was  seen  amongst  them,  according  to  some  witnesses 
armed  with  a  revolver,  as  early  as  six  o'clock  in  the  morn- 
ing, according  to  other  testimony  about  nine,  and  afterwards. 
In  the  afternoon  of  that  day,  he  went  from  the  Canada  side 
in  a  boat  with  three  others,  apparently  making  for  Black 
Rock,  on  the  American  side.    He  was  treated  with  some 
little  consideration  by  his  companions,  and  addressed  as 
"  Father."     The  prisoner  was  arrested  on  the  morning 
of  the  3rd  of  June,  at  the  door   of  a  house   a  short 
distance  from  Fort  Erie.    He  was  asked  if  there  were  any 
wounded  Fenians  there.    According  to  one  witness,  he  said 
he  did  not  know ;  according  to  two  others  he  denied  it 
expressly.    A  wounded  man  with  one  not  wounded  were 
found  in  the  loft,  and  one  dead  man  in  the  barn,  another  in 
a  work-shop,  apparently  strangers.    The  prisoner  was  then 
asked  to  account  for  himself,  and  said  he  had  been  in  Buffalo, 
and  heard  of  something  happening  here,  (z.  e.  at  Fort  Erie) 
and  came  to  do  his  duty  in  burying  the  dead  :  that  he  came 
from  Buffalo  on  the  1st  of  June,  landed  at  Fort  Erie,  where 
the  Fenians  took  his  carpet-bag  and  compelled  him  to  go  to 
Ridgway  to  act  as  chaplain  for  them  :  that  he  was  within  a 
half-a  mile  of  the  battle-field,  and  attended  the  wants  of  the 
wounded,  both  Fenians  and  British,  and  heard  the  confession 
of  five  wounded  Fenians,  who  died  on  Saturday.  He 
asserted  he  had  no  arms  of  any  description,  and  was  no 
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Fenian  ;  no  arms  were  found  on  him.  He  also  asserted  that 
he  was  on  his  way  to  Montreal  to  see  the  Bishop,  and  some 
one  had  stolen  his  vestments,  and  he  was  waiting  to  get 
more.  On  the  Saturday,  as  was  sworn,  the  prisoner  was 
talking  with  the  Fenians  in  their  camp,  two  or  three  being 
their  officers,  and  seemed  friendly  with  them.  When  the 
Fenians  moved  on  that  day  from  Fort  Erie,  some  of  them  left 
their  valises  behind,  and  the  prisoner  said  "Pick  up  the 
valises,  the  boys  may  want  them,  we  do  not  know  how  long 
we  may  stay  in  Canada."  The  men  picked  up  the  valises, 
and  the  prisoner  followed  them.  He  spoke  to  the  men  and 
told  them  to  take  care  of  themselves,  and  said  to  some  by- 
standers "  Don't  be  afraid ;  we  do  not  want  to  hurt  civilians." 
Some  one  said  they  wanted  to  see  red  red  coats,  and  prisoner 
said  yes,  that  was  what  they  wanted.  It  was  also  proved 
that  the  Canadian  volunteers  in  uniform  were  attacked  at 
Lime  Ridge  by  the  Fenians,  and  some  were  killed  and  some 
wounded.  This  was  on  the  second  day  of  June.  In  the 
house  where  the  prisoner  was  arrested  on  the  3rd  of  June 
were  found  some  belts  and  coats,  and  the  belts  were  those  of 
the  13th,  a  Hamilton  volunteer  regiment.  The  house  was 
inhabited  by  one  Cautre,  who  was  said  to  be  a  Major  in  the 
Fenian  service,  and  was  not  seen  there  since  the  invasion. 
One  witness  spoke  of  the  Harp  of  Ireland  having  been  hoisted 
by  the  invaders.  It  was  proved  there  was  peace  between 
Her  Majesty  and  the  United  States.  It  was  sworn  that  the 
Fenians,  about  800,  landed  at  Fort  Erie  on  the  1st  of  June, 
mostly  armed  ;  that  they  came  up  marching  through  the 
village,  and  after  two  hours  marched  on. 

Upon  this  evidence  it  appears  to  us  that  the  old  expres- 
sion more  guerrino  arraiati  is  properly  applicable  to  these 
people  whom  the  witnesses  speak  of  as  Fenians.  Their 
landing  in  arms ;  the  talk  about  seeing  red  coats ;  their 
marching  with  officers  in  military  array  ;  their  attack  upon 
the  volunteers  in  uniform,  are  all  matters  upon  which  there 
is  more  or  less  evidence ;  and  though  as  to  their  having 
"  banners  displayed  "  the  evidence  is  very  slight  and  incon- 
clusive, yet  upon  the  other  points  enough  was  proved  to  go 
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to  the  jury  to  establish  the  intent  of  these  parties  to  levy  war 
upon  Her  Majesty,  for  it  was  evidence  of  war  actually  levied 
and  made. 

At  the  same  time  we  cannot  refrain  from  saying  that  we 
think  it  is  to  be  regretted  some  evidence  was  not  given  to 
explain  and  establish  what  the  word  "  Fenians  "  imported. 
It  seems  rather  to  have  been  assumed  that  every  body,  the 
Court  and  jury  included,  understood  it.  Almost  every  wit- 
ness used  it  as  a  familiar  expression,  and  it  is  very  probable 
that  the  sense  in  which  they  used  it  was  the  sense  in  which 
bystanders  understood  it.  But  it  was  a  matter  requiring 
proof,  if  that  term  explained  the  acts  of  the  accused  or  of 
those  among  whom  he  was  as  an  associate.  Such  proof 
might  have  prevented  the  possibility  of  question- whether  the 
acts  proved  amounted  to  levying  war  against  the  Queen. 

Still  we  have  no  doubt  whatever  that  there  was  evidence 
which  the  learned  Judge  was  bound  to  leave  to  the  jury,  and 
sufficient,  if  believed  by  them,  to  establish  an  intent  to  levy 
war  against  the  Queen  in  Upper  Canada  ;  and  that  there  was 
also  sufficient  evidence  to  be  left  to  the  jury  that  the  prisoner 
entered  Canada  in. connexion  with  these  persons,  and  made 
common  cause  with  them.  Conceding  even  that  he  carried 
no  arms,  a  point  upon  which  the  testimony  of  the  witnesses  is 
not  uniform,  he  would,  being  so  joined  to  and  part  of  the 
body,  be  guilty  of  their  acts  of  hostility,  and  of  their  intent, 
and  so  guilty  of  the  felony  created  by  the  statute. 

Most  of  the  objections  taken  to  the  learned  Judge's  charge 
to  the  jury,  and  urged  as  misdirection  on  his  part,  are  his 
ruling  that  there  was  evidence  to  go  to  the  jury  on  the 
points  already  discussed  by  us.  We  need  hardly  say  that 
as  to  those  matters  we  entirely  concur  with  the  learned 
Judge,  and  are  of  opinion  there  was  no  misdirection. 

It  may  however  be  as  well  to  note  that  one  objection  so 
taken  is,  that  the  learned  Judge  directed  that  if  the  prisoner 
came  to  minister  the  consolations  of  religion  to  those  engaged 
in  an  unlawful  expedition,  that  he  committed  an  offence 
against  the  statute. 

The  learned  Judge  reports  that  he  directed  that  if  the  • 
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prisoner  was  there  to  sanction  by  his  presence  as  a  clergy- 
map  what  the  rest  were  doing,  and  to  administer  spiritual 
comfort  to  them,  and  was  ready  to  administer  spiritual  con- 
solation'to  the  wounded  and  dying,  and  to  help  the  wounded 
and  dying,  and  was  there  with  them  and  of  them,  supporting 
and  counselling  them,  he  was  in  arms  as  much  as  those  who 
were  {i.  e.  carying  arms).  This  is  very  different  from  the 
exception  taken,  and  is,  we  think,  correct  in  substance.  It 
expresses,  though  in  different  language,  what  we  have 
already  stated  as  our  conclusion  as  to  their  being  evidence  to 
connect  the  prisoner  with  the  acts  of  hostility  and  the  intent 
to  levy  war. 

It  remains  only  to  consider  the  affidavits. 

We  waive-any  discussion  respecting  them,  excepting  as  to 
the  bearing  and  effect  of  the  material  statements  contained 
therein,  and  their  sufficiency  to  justify  the  Court  in  granting 
a  new  trial.  We  assume  them  to  be  properly  sworn  and 
rightly  received,  and  examine  them  accordingly. 

They  are  three  in  number.  The  first  is  that  of  the 
prisoner,  who  describes  himself  as  late  of  Anderson,  in  the 
State  of  Indiana.  He  states  that  he  had  no  knowledge  of 
the  nature  of  the  evidence  against  him,  and  was  conse- 
quently taken  by  surprise,  and  unprepared  for  his  defence  : 
that  the  evidence  of  Sullivan  and  Milligan  against  him  is 
untrue,  particularly  in  reference  to  the  statement  that  he 
carried  a  revolver,  and  he  can  produce  witnesses  to  contra- 
dict this  statement,  and  to  shew  that  Milligan's  character 
for  veracity  is  not  good  :  that  it  was  sworn  against  him  that 
he  crossed  to  Fort  Erie  at  an  early  hour  on  the  1st  of  June^ 
whereas  he  can  prove  that  he  was  in  Buffalo  until  nine  on 
that  morning  :  that  he  is  entirely  innocent  of  any  participa- 
tion in  the  invasion  of  this  Province  in  June  last  by  the 
Fenians,  and  of  the  offence  of  which  he  has  been  convicted ; 
that  he  has  always  been  opposed  to  Fenianism,  and  has  on 
every  occasion  discountenanced  the  movement  by  every 
means  in  his  power. 

The  second  affidavit  is  made  by  Maurice  Vaughan,  of  the 
city  of  Buffalo,  in  the  United  States  of  America,  merchant ; 
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and  the  third  by  Daniel  Vaughan,  also  of  the  city  of  Buffalo, 
merchant. 

The  former  states  that  he  has  known  prisoner  for  the  last 
eighteen  years,  and  expresses  a  highly  favorable  opinion  of 
him :  that  he  saw  the  prisoner  at  his  (deponent's)  store,  in 
Buffalo,  about  7  J  o'clock  on  the  morning  of  the  1st  of  June, 
and  told  him  the  Fenians  had  invaded  Canada  on  the  night 
previous,  and  that  a  battle  was  imminent,  and  prisoner 
expressed  his  determination  to  forego  for  the  time  being  his 
intended  visit  to  Montreal,  of  which  he  had  spoken  to  depo- 
nent, and  in  his  capacity  of  priest  to  visit  the  scene  of  battle, 
and  be  prepared  to  administer  the  extreme  aids  of  his  holy 
religion  to  such  of  the  wounded  or  dying  as  might  need  them. 
The  deponent  stated  that  several  of  his  personal  friends 
were  among  the  invaders,  and  gave  the  prisoner  a  list  of 
names  of  his  friends  whom  he  wished  the  prisoner  to  look 
after.  He  swears  that  he  was  asked  to  attend  at  prisoner's 
trial,  but  declined,  as  he  did  not  deem  his  evidence  would  be 
important,  but  hearing  that  it  had  been  sworn  that  the  prisoner 
was  in  Canada  on  the  morning  of  the  1st  of  June  before  7 
o'clock,  he  makes  this  affidavit,  and  will,  if  possible,  attend 
any  trial  of  prisoner. 

The  other  affidavit  corroborates  the  assertion  that  the 
"Priest"  was  in  Buffalo  after  seven  o'clock  on  the  morning 
of  the  1st  of  June,  and  after  stating  that  the  prisoner  told  him 
he  was  going  to  Montreal,  adds  that  he  accompanied  the 
prisoner  from  Buffalo  to  Black  Rock,  opposite  Fort  Erie,  on 
his  way  to  Canada,  and  separated  from  him  at  Black  Rock 
between  8  and  9  o'clock  on  the  morning  of  the  1st  of  June. 
He  gives  the  same  reasons  for  his  non-attendance  at  the 
trial  as  the  previous  deponent,  and  says  he  is  prepared  to 
attend  at  any  Court  to  give  evidence  to  the  above  effect. 

The  two  points  of  contradiction  in  the  evidence  against 
the  prisoner  relate  to  his  being  armed,  and  to  his  being 
among  the  invaders  in  Canada  at  an  early  hour,  5  or  6 
o'clock,  on  the  morning  of  the  1st  of  June.  The  first  alle- 
gation is,  in  our  judgment,  for  reasons  [already  given,  of  no 
importance,  unless  as  affecting  the  credibility  of  the  witness 
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or  witnesses  who  stated  it.  The  second  is  the  only  matter 
of  fact  referred  to  in  the  affidavits  of  the  two  Vaughans. 

Assuming  that  these  deponents  had  been  at  the  trial,  and 
had  contradicted  Sullivan  and  Milligan,  and  had  been 
believed  by  the  jury,  it  would  not  in  our  view  of  the 
whole  evidence  have  affected  the  verdict,  for  it  was  not  ma- 
terial to  the  question  of  the  prisoner's  guilt  or  innocence  of 
the  charge  contained  in  the  indictment,  whether  he  joined 
the  invaders  early  on  that  morning  and  crossed-with  them, 
or  whether  he  came  after  them  and  joined  them  in  Canada 
at  a  later  hour.  The  fact  that  he  was  there  at  nine  and  his 
subsequent  conduct  remains,  and  the  proof  of  this  is  given 
by  other  witnesses  than  Sullivan  and  Milligan. 

We  cannot  omit  to  notice  that  the  prisoner  has  abstained 
from  any  observation  upon  the  evidence  of  his  having  gone 
back  from  Canada  to  the  United  States,  or,  if  he  did  so,  to 
explain  his  return,  or  attempt  to  reconcile  it  with  his  asser- 
tion proved  at  the  trial,  that  the  Fenians  compelled  him  to 
go  to  Ridgway  to  act  as  chaplain  for  them. 

"We  abstain  from  comment  on  some  of  the  statements 
contained  in  the  affidavits  of  the  two  Vaughans.  They 
certainly  are  suggestive,  and  at  a  trial  must  have  led  to 
some  more  special  inquiries. 

On  the  whole,  we  are  of  opinion  that  no  ground  taken  by 
the  prisoner's  counsel  as  a  reason  for  granting  a  rule  to 
shew  cause  is  sustained,  and  that  upon  the  principles  which 
govern  us  in  granting  new  trials,  we  could  not  make  such  a 
rule  absolute  in  the  case. 

We  agree  with  what  was  said  in  Regina  v.  Fieh^  (16 
C.  P.  388)  that  unless  there  be  some  probability  that 
the  rule,  if  granted,  would  be  made  absolute,  it  should 
not  be  granted  at  all.  We  refer  to  the  cases  of  Regina  v. 
Chuhhs,  (14  C.  P.  32),  and  Regina  v.  Hamilton,  (16 
C.  P.  340).  In  the  latter  it  was  held  that  the  discovery 
of  evidence  to  impeach  the  testimony  {a  fortAori  the 
character  for  veracity)  of  a  witness  examined  at  the  trial 
is  no  ground  for  a  »ew  trial ;  and  in  the  former,  that  affi- 
davits of  facts  which  were  not  shewn  to  have  become  known 


208     queen's  bench,  MICHAELMAS  term,  30  VTC,  1866 


since  the  trial,  were  not  admissible  on  a  motion  for  a  new 
trial.  Both  these  cases  were  elaborately  discussed  by  the 
Bench  and  at  the  bar,  and  the  authorities  exhaustively  con- 
sidered. 

The  other  grounds  of  application  we  have  as  fully  as 
time  has  permitted  carefully  examined  and  weighed.  We 
cannot  arrive  at  any  other  conclusion  than  to  refuse  the 
rule. 

Rule  refused. 


The  Queen  v.  Lynch. 

C.  S.  U.  C.  ch.  98 — Nationality  of  prisoner — Proof  of  citizenship — Effect  of 
his  presence  as  reporter  only. 

In  this  case,  the  charge  being  the  same  as  in  the  last,  it  was  shewn  that 
the  prisoner  had  declared  himself  to  be  an  American  citizen  since  his 
arrest,  but  a  witness  was  called  on  his  behalf,  who  proved  that  he  was 
born  within  the  Queen's  allegiance.  Held,  that  the  Crown  might  waive 
the  right  of  allegiance,  and  try  him  as  an  American  citizen,  which  he 
claimed  to  be. 

The  fact  of  the  invaders  coming  from  the  United  States  would  be  primd 
facie  evidence  of  their  being  citizens  or  subjects  thereof. 

The  prisoner  asserted  that  he  came  over  with  the  invaders  as  reporter  only, 
but  Held,  that  this  clearly  could  form  no  defence,  for  the  presence  of  any 
one  encouraging  the  unlawful  design  in  any  character  would  make  him  a 
sharer  in  the  guilt. 

Held,  also,  that  the  affidavits  afforded  no  ground  for  interference. 

This  case  differed  from  the  case  against  McMahon  chiefly 
in  the  fact  that  after  it  was  proved  for  the  prosecution  that 
•  the  prisoner  had  declared  himself,  on  at  least  two  occasions 
since  his  arrest,  in  writing,  that  he  was  an  American  citizen, 
and  came  to  Canada  as  such,  his  counsel  called  a  witness  to 
prove  that  he  was  born  within  the  Queen's  allegiance. 

The  learned  Judge  (John  Wilson,  J.)  told  the  jury  that 
where  there  was  evidence  of  a  prisoner  being  born  a  British 
subject,  and  he  declared  himself  or  claimed  to  be  a  citizen 
of  the  United  States,  the  rule  of  law  was,  once  a  British 
subject  always  one ;  but  as  the  British  Government  had 
not  held  a  man  culpable  for  becoming  a  citizen  of  another 
State,  the  jury  might  properly  take  the  prisoner  at  his  word, 
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and  it  would  be  better  to  consider  him  a  citizen  of  the  United 
States,  if  he  claimed  to  be  one. 

The  motion  for  a  new  trial  was  on  grounds  similar  to 
those  in  the  case  of  McMahon.  An  affidavit  of  the  prisoner 
was  filed. 

He  swore  that  he  was  taken  by  surprise  on  the  trial, 
having  no  knowledge  of  the  evidence  produced  against  him, 
and  was  consequently-  unprepared  for  defence :  that  he  was  not 
in  arms  and  did  not  wear  a  sword,  as  sworn  to  by  Molesworth, 
Stevens,  and  others  :  that  he  believed  they  mistook  him  for  a 
person  named  '*  Hoozier,"  who  was  present  at  the  raid,  and 
who  did  wear  a  sword,  and  was  in  command  of  a  number  of 
Fenians  :  that  he  could  produce  evidence  of  this,  and  that 
the  person  referred  to  bore  a  striking  resemblance  to  him, 
and  that  he  might  easily  be  mistaken  for  him  :  that  he  came 
to  Canada  on  the  occasion  referred  to  simply  as  a  reporter 
for  the  Louisville  Courier^  and  had  nothing  to  do  with  the 
invasion,  and  that  he  could  prove  this  by  the  evidence  of  Mr. 
McDermott  of  Louisville,  his  employer  :  that  he  could  also 
shew,  by  the  evidence  of  Colonel  O'Neill  and  others  belong- 
ing to  what  is  called  the  Fenian  Brotherhood,  that  he  never 
was  a  member  of  that  organization,  and  had  no  act  or  part 
in  the  invasion  of  Canada,  provided  a  safe  conduct  be  granted 
to  said  O'Neill  and  the  other  witnesses  referred  to  :  that  he 
was  wholly  innocent  of  the  felony  for  which  he  had  been  tried, 
and  that  his  innocence  could  be  made  to  appear  by  the 
evidence  aforesaid,  if  an  opportunity  was  allowed  for  a  new 
trial. 

Hagarty,  J.,  delivered  the  judgment  of  the  Court. 

The  evidence  against  the  prisoner  is  ■  very  strong.  The 
landing  of  a  large  body  of  invaders  from  the  American  side 
of  the  river ;  their  being  armed  with  rifles  and  bayonets, 
marching  in  order,  having  officers  over  them,  some  in  uni- 
form some  in  plain  clothes,  with  green  flags  with  harps, 
and  drums  ;  that  they  took  prisoners  and  confined  them ; 
that  they  said  they  were  going  to  take  Canada  and  have 
farms ;  that  two  fights  took  place  with  the  Queen's  troops  at 
27  VOL.  XXVI. 
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Fort  Erie  and  near  Ridgway,  and  men  were  killed  on  both 
sides — all  this  was  proved.  Five  witnesses,  identified  the 
prisoner  as  being  with  the  invaders :  and  said  that  he  had  a 
sword ;  and  marched  with  the  men.  One  witness  said  he  was 
spoken  of  by  the  men  as  Colonel  Lynch,  and  that  he  was 
addressed  by  that  name  ;  another  said  that  he  seemed  to 
be  in  command  ;  another  that  he  heard  him  give  the  word 
of  command.  He  was  not  in  uniform.  He  stated  to  some 
that  he  was  a  newspaper  reporter. 

The  evidence  of  prisoner's  identification,  and  of  his  being 
acting  in  aid  of  and  in  concert  with  the  body  of  invaders 
that  came  over  from  the  United  States,  is  much  stronger 
than  in  the  McMahon  case.  That  the  object  of  those  per- 
sons was  to  wage  war  against  the  Queen,  and  that  they 
actually  did  so,  seems  to  be  established  beyond  reasonable 
doubt,  and. also  that  such  acts  and  such  purpose  could  have 
but  the  one  meaning,  viz.,  that  charged  in  the  indictment. 

It  is  not  easy  to  see  how,  on  such  evidence,  the  learned 
Judge  could  have  done  otherwise  than  have  told  the  jury 
that  there  was  evidence  to  support  the  indictment,  if  they 
gave  credit  to  the  witnesses. 

Assuming  that  we  may  receive  the  affidavit  of  the  pri- 
soner, it  seems  to  us  wholly  insufficient  to  warrant  our 
interference.  He  names  no  person  who  can  be  produced  to 
contradict  the  testimony  as  to  his  wearing  a  sword,  a  matter 
in  itself  not  essential.  From  the  day  of  his  arrest  he  has 
apparently  based  his  defence  on  the  allegation  that  he  was  a 
newspaper  reporter  and  a  non-combatant,  and,  if  such  a 
defence  were  available,  he  ought  to  have  been  prepared  to 
establish  it.  It  would  be  contrary  to  all  our  practice  as  to 
affidavits  of  surprise,  and  as  to  the  existence  of  fresh  evi- 
dence, to  consider  the  statement  before  us  as  sufficient 
ground  for  interference. 

The  prisoner,  we  think,  wholly  mistakes  the  nature  of  the 
charge  against  him,  when  he  urges  his  character  as  a  news- 
paper reporter  to  establish  an  immunity  from  the  conse- 
quences of  being  present  in  apparent  co-operation  with  the 
invaders.    If  a  number  of  men  band  themselves  together  for 
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an  unlawful  purpose,  and  in  pursuit  of  their  object  commit 
murder,  it  is  right  that  the  Court  should  pointedly  refuse  to 
accept  the  proposition  that  a  full  share  of  responsibility 
for  their  acts  does  not  extend  to  the  surgeon  who  accompa- 
nies them  to  dress  their  wounds,  to  the  clergyman  who 
attends  to  offer  spiritual  consolation,  or  to  the  reporter  who 
volunteers  to  witness  and  record  their  achievements.  The 
presence  of  any  one,  in  any  character,  aiding  and  abetting 
or  encouraging  the  prosecution  of  the  unlawful  design,  must 
involve  a  share  in  the  common  guilt. 

The  judgment  of  this  Court  in  the  preceding  case  applies 
to  the  objections  urged  on  behalf  of  this  prisoner  as  to  his 
nationality.  Affirmative  evidence  of  his  having  being  born 
in  Ireland  was  given. 

There  was  direct  proof  that  the  body  of  invaders  came 
from  the  foreign  country,  with  which  we  are  at  peace,  and 
primd  facie  we  think  they  might  be  reasonably  assumed  to 
be  citizens  or  subjects  thereof.  The  prisoner  declared  that 
he  came  over  as  a  reporter  for  an  American  paper,  and  that 
he  was  an  American  citizen.  It  appears  to  us  that  the 
Crown  may  properly  allow  him  the  political  status  which  he 
claims  for  himself,  and  that  if  the  Sovereign  within  whose 
allegiance  he  may  have  been  born  do  not  insist  to  treat  him 
as  a  traitor  on  that  doctrine  of  extreme  right,  there  is 
nothing  in  the  case  presented  to  us  calling  for  our  interfer- 
ence on  this  ground. 

He  could  be  tried  on  the  same  law  of  Upper  Canada  as  a 
British  subject  for  the  same  felony  as  that  for  which  he 
has  been  convicted,  on  an  indictment  varying  the  formal 
description  of  the  persons  with  whom  he  was  acting  in  levy- 
ing war,  or  entering  the  Province  to  levy  war,  &c. 

Were  we  called  on  to  declare  the  law  on  an  indictment 
for  treason  against  a  born  subject,  we  should  have  most 
likely  to  adopt~  the  view  of  the  prisoner's  counsel.  As  it 
stands  before  us,  the  Sovereign  waiving  her  extreme  right, 
and  prosecuting  the  prisoner  as  a  foreigner,  we  see  no  just 
ground  for  holding  the  direction  of  the  learned  Judge  to  be 
erroneous  in  law,  or  the  finding  of  the  jury  unwarranted  by 
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the  evidence.  As  the  case  is  reported  to  us,  we  do  not  find 
that  any  complaint  was  made  at  the  trial  of  the  learned 
Judge's  direction  to  the  jury  on  this  point,  nor  did  the  pri- 
soner's counsel  ask  that  the  point  of  his  nationality  should 
be  submitted  as  a  question  to  the  jury,  nor  that  the  counsel 
pressed  the  jury  or  asked  them  to  acquit  on  that  ground, 
nor  did  the  prisoner  in  his  affidavit  applying  for  a  new  trial 
assert  that  he  was  a  British  subject,  or  that  he  claimed  such 
position  or  desired  to  have  it  submitted  to  another  jury. 
We  think  there  should  be  no  rule. 

Rule  refused. 


Regina  v.  School. 

C.  S.  U.  C.  ch.  98 — Indictment — Several  counts — Election. 

The  prisoner  in  this  case  was  indicted  on  two  sets  of  counts,  one  charging 
him  as  a  citizen  of  the  United  States,  the  other  as  a  subject  of  Her 
Majesty.  The  learned  Judge  at  the  trial  refused  to  put  the  Crown  to 
an  election  between  the  two  sets  of  counts,  and  the  Court  upheld  his 
ruling. 

In  this  case  the  indictment  differed  from  the  indictments 
in  the  two  precedipg  cases  of  McMahon  and  Lynch.  It 
contained  six  counts,  the  first  three  being  counts  similar  to 
those  in  the  cases  of  McMahon  and  Lynch,  charging  the 
prisoner  as  being  a  citizen  of  a  foreign  state,  and  the 
last  three  counts  charging  the  prisoner  as  being  a  subject 
of  Her  Majesty,  &c. 

This  case  was  also  tried  at  the  last  York  and  Peel  assizes, 
before  John  Wilson,  J. 

After  the  case  was  called  on,  K.  McKenzie,  Q.C.,  the 
prisoner's  counsel,  objected  to  the  indictment  because  it 
contained  the  two  sets  of  counts,  and  he  contended  that  the 
prisoner  should  not  be  called  upon  to  answer  both  sets,  and 
that  the  Crown  should  elect  on  which  set  of  counts  it  would 
proceed,  on  the  ground  that  the  prisoner  was  thereby  forced 
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to  defend  himself  against  two  distinct  offences,  and  was 
thereby  embarrassed  in  his  defence.  The  learned  Judge 
overruled  the  objection,  and  declined  to  put  the  Crown  to 
an  election. 

The  prisoner  was  found  guilty  On  the  4th  and  5th  counts^ 
and  acquitted  on  the  other  counts. 

McKenzie,  Q.C.,  moved  for  a  rule  nisi  to  set  aside  the 
verdict,  and  for  a  new  trial,  the  verdict  being  contrary 
to  law  and  evidence  and  the  weight  of  evidence  ;  and  he 
based  his  application  upon  eleven  grounds,  which  suflSci- 
ently  appear  in  the  judgment.  He  also  moved  on  the 
ground  of  surprise,  and  in  support  of  the  latter  ground  filed 
an  affidavit  of  the  prisoner. 

Morrison,  J.,  delivered  the  judgment  of  the  Court. 

The  first  seven  grounds  taken,  are  objections  in  various 
ways  that  there  was  no  evidence  to  shew  that  the  prisoner 
intended  to  levy  war  against  the  Queen,  and  for  misdirec- 
tion and  non-direction  in  respect  thereto.  Similar  objec- 
tions were  taken  in  the  cases  of  McMahon  and  Lynclu 
It  is  therefore  unnecessary  to  discuss  the  merits  of  such 
objections,  as  the  judgments  in  the  cases  referred  to  fully 
dispose  of  them. 

The  eighth  objection  is,  that  the  Imperial  act  11  &  12 
Vic.  ch.  12  overrides  the  Provincial  act  under  which  the 
prisoner  was  convicted.  Upon  an  examination  of  the  Im- 
perial statute  we  see  nothing  whatever  to  sustain  the 
objection. 

The  ninth  objection  is,  that  the  weight  of  evidence  went 
to  shew  that  the  prisoner's  presence  at  Fort  Erie  was  under 
compulsion. 

The  evidence  taken  at  the  trial  shews  beyond  doubt  that 
the  prisoner  was  at  Fort  Erie  :  that  he  was  armed  with  a 
rifle  and  bayonet :  that  he  formed  one  of  a  guard  detailed 
to  take  charge  of  prisoners  taken  by  the  invaders,  and  that 
he  acted  in.  that  capacity.  Five  witnesses  were  called  and 
examined  on  the  part  of  the  prisoner,  to  shew  that  he  was 
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intoxicated  at  the  time  he  left  Buffalo,  and  when  he  crossed 
the  river  to  Fort  Erie.  All  the  evidence  went  to  the  jury, 
and  it  was  a  matter  solely  for  them  to  decide.  The  prisoner 
in  his  affidavit  filed  on  the  motion  admits  that  he  was  at  Fort 
Erie  and  bore  arms  as  stated  on  the  trial,  but  states  that  he 
was  there  by  compulsion  and  bodily  fear  from  the  threats  of 
the  Fenians.  He  shews  no  ground  of  surprise,  while  the 
line  of  defence  set  up  at  the  trial  goes  far  to  negative  any 
such  ground.  Upon  this  ninth  ground,  as  well  as  that  of 
surprise  taken  in  the  twelfth  ground,  we  see  no  reason  for 
granting  a  rule  ;  nor  do  we  see  anything  in  the  tenth  objec- 
tion— namely,  that  there  was  no  evidence  that  the  persons 
with  whom  the  prisoner  joined  himself  were  citizens  of  the 
United  States,  as  alleged  in  the  fourth  count.  The  objec- 
tion is  met  with  the  proof  tKat  the  persons  referred  to 
came  from  the  United  States ;  and,  as  said  by  my  brother 
Hagarty  in  Lynclis  case,  they  may  be  reasonably  assumed 
to  be  citizens  thereof. 

As  to  the  eleventh  objection,  which  was  strongly  pressed 
by  Mr.  McKenzie — namely,  that  the  learned  Judge  refused 
to  require  the  Crown  to  elect  whether  it  would  proceed 
against  the  prisoner  as  a  British  subject  or  as  a  citizen  of 
the  United  States ;  and  that  the  prisoner  was  thereby  forced 
to  defend  himself  against  two  distinct  offences,  and  was 
thereby  embarrassed  in  his  defence — the  case  of  The  Queen 
v.  John  Mitchel  (3  Cox  C.  C.  1),  is  an  authority  in  support 
of  the  learned  Judge's  ruling. 

In  that  case  the  prisoner  was  indicted  under  the  Imperial 
Statute,  11  &  12  Vic.  ch.  12.  The  indictment  contained 
two  counts ;  and  at  the  trial  the  prisoner's  counsel,  Sir 
Colman  O'Loghlen,  objected,  as  in  this  case,  that  the  indict- 
ment charged  the  prisoner  with  two  distinct  felonies,  namely, 
compassing  to  deprive  and  depose  the  Queen  from  the  style, 
honour  and  Royal  name  of  the  Imperial  Crown  of  the  United 
Kingdom,  and  compassing  to  levy  war,  in  order  by  force 
and  constraint  to  .  compel  Her  Majesty  to  change  her 
measures  and  counsels ;  and  it  was  contended  that  the  in- 
dictment should  be  quashed,  and  that  the  Attorney-General 
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should  elect  as  to  which  of  the  counts  he  would  proceed 
upon. 

After  argument  on  the  part  of  the  prisoner's  counsel, 
Baron  Lefroy,  in  giving  judgment,  says  :  "  We  do  not  think 
it  necessary  to  call  on  the  Attorney-General,  as  we  have 
had  a  full  opportunity  of  considering  the  subject  in  conse- 
quence of  the  announcement  which  was  very  fairly  made 
yesterday  evening  by  Sir  Colman  O'Loghlen,  of  the  grounds 
on  which  he  intended  to  rest  his  application  ;  and  we  think 
it  of  great  importance,  where  we  find  the  law  well  settled, 
and  an  established  practice,  not  to  appear  to  entertain  any 
doubt  upon  it.  We  are  called  upon  either  to  quash  the  in- 
dictment or  put  the  Attorney-General  to  his  election  as  to 
which  of  the  counts  he  will  proceed  upon.  It  is  admitted 
not  to  be  an  objection  which  will  vitiate  the  indictment,  that 
it  contains  several  distinct  charges — even  of  felony.  But  it 
is  said  '  that  if  it  appear  before  the  prisoner  has  pleaded,  or 
before  the  jury  be  charged,  that  he  is  to  be  tried  for  sepa- 
rate offences,  it  has  been  the  practice  of  Judges  either  to 
quash  the  indictment,  lest  the  prisoner  should  be  confounded 
or  prejudiced  in  his  defence,  or  to  put  the  prosecutor  to  his 
election  on  which  charge  he  will  proceed ;  but  that  these 
are  matters  of  discretion.'  Young  v.  The  King  (in  Error, 
3  T.  R.  106.)"     *  * 

"  We  quite  concur  in  the  statement  of  the  prisoner's  counsel, 
that  there  are  several  compassings  charged  in  this  indict- 
ment, and  that  they  are  charged  as  distinct  felonies.  But 
the  authority  to  which  I  am  about  to  refer  will  shew  clearly 
that  there  is  no  ground  on  that  account  for  either  quashing 
the  indictment,  or  making  a  case  of  election,  in  this  case.  We 
have  looked  through,  I  believe,  all  the  cases  on  this  subject. 
One  of  the  latest,  we  think,  lays  down  the  rule  in  such  ar 
manner  as  to  commend  itself  to  the  judgment,  as  well  from 
the  reasonableness  of  it  as  from  the  high  authority  of  the 
two  learned  Judges  who  decided  the  case  upon  great  delibe- 
ration :  (Mr.  Baron  Parke  and  Mr.  Justice  Patteson)  Rex  v. 
Blackson  et  al.  (8  C.  &  P.  43)."  And  in  applying  the  rule 
there  laid  down,  the  learned  Baron  goes  on  to  say :  "  Here 
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is  no  repugnancy  in  the  different  offences  charged.  They  con- 
stitute but  one  corpus  delicti,  laid  in  different  ways.  The  overt 
acts  are  the  very  same  which  are  charged  in  support  of  all  the 
counts,  except  the  two  last.  If  the  prisoner  is  prepared  to 
meet  them  as  applied  to  one,  he  is  prepared  to  meet  them  as 
to  the  rest.  *  *  *  the  offences,  therefore,  charged 
in  this  indictment  are  in  no  wise  repugnant,  nor  does  there 
appear  to  be  anything  by  which  the  prisoner  could  be  em- 
barrassed or  prejudiced  in  his  defence,  we  cannot  see  any 
ground  either  for  quashing  the  indictment  or  putting  the 
Attorney-General  to  his  election,  *and  the  motion  must  con- 
sequently be  refused." 

It  is  the  usual  practice,  when  it  is  uncertain  whether  the 
evidence  will  support  the  charge  as  laid,  to  insert  several 
counts  in  an  indictment.  What  this  prisoner  was  called  on 
to  meet,  was  the  levying  of  war  or  the  intent  to  do  so.  The 
question  of  his  being  a  British  subject  or  a  citizen  of  a 
foreign  state,  could  not  have  embarrassed  him  in  his  de- 
fence, for,  as  said  in  the  case  cited,  if  he  was  prepared  to 
meet  the  one  set  of  counts,  he  was  prepared  to  meet  the 
other.  The  learned  Judge  reports  to  us  that  when  the 
objection  was  taken  at  the  trial,  he  stated  to  the  prisoner's 
counsel  he  could  not  see  in  what  way  the  prisoner's  defence 
was  embarrassed ;  it  was  for  the  prisoner  to  say  whether  he 
was  a  British  subject  or  a  citizen  of  the  United  States  ;  t,hat 
if  he  claimed  to  be  one  or  the  other,  the  learned  Judge  said 
he  would  put  the  Crown  to  an  election,  and  that  the  Crown 
were  prepared  to  do  so,  but  the  prisoner's  counsel  declined. 
Afterwards,  on  the  trial,  the  question  of  his  being  a  British 
subject  was  not  disputed. 

We  are  therefore  of  opinion  there  should  be  no  rule. 


Rule  refused. 
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LySTER  v.  KiRKPATRICK,  ET  AL. 

Grant  in  Trust  to  three — Power  of  two  to  convey — Conveyance  by  two  to  the 
third  as  Rector — Lease — Estoppel. 

On  the  19th  January,  1824,  the  Crown  granted  to  0.  S.,  G.  M.,  and  J.  M., 
in  fee,  certain  hxnd,  which  had  formerly  been  set  apart  for  a  Rectory, 
and  on  which  a  church  had  been  erected,  in  trust  to  confirm  all  existing 
leases,  and  to  grant  new  leases,  and  apply  the  rent  first  to  the  payment 
of  any  money  borrowed  for  erecting  a  new  church,  and  then  to  pay  the 
rent  to  the  clergyman  of  such  church  ;  with  a  proviso  for  the  appointment 
of  new  trustees  by  the  three  grantees,  or  the  survivors  or  survivor  of 
them,  and  a  further  proviso,  that  whenever  the  Governor  should  erect  a 
parsonage  or  rectory  in  Kingston,  and  duly  present  an  incumbent  thereto, 
the  trustees  should  by  instrument  under  their  hands  and  seals,  attested 
by  two  credible  witnesses,  convey  the  land  to  such  incumbent  and  his 
successors  for  ever,  upon  the  same  trusts  thereinbefore  expressed. 

On  the  21st  January,  1836,  letters  patent  issued  erecting  a  Rectory  in 
Kingston. 

Before  the  10th  May,  1837,  the  trusts  of  the  patent  of  1824  had  been  ful- 
filled, and  on  that  day,  by  deed-poll,  after  reciting  the  two  patents  above 
mentioned,  and  the  induction  of  the  said  0.  S.  into  the  said  Rectory,  the 
said  G.  M.  and  J.  M.,  the  two  other  grantees  in  the  first  patent  men- 
tioned, in  fulfilment  of  the  trust,  conveyed  the  land  to  said  0.  S.,  as 
Rector  and  Incumbent,  to  hold  to  him  and  to  his  successors,  subject  to 
and  under  the  usesand  trusts  set  forth  in  the  letters  patent  to  them. 

To  this  was  appended  another  deed  poll  of  the  same  date,  executed  by  O.S., 
and  declaring  for  himself  and  his  heirs  that  as  one  of  the  trustees 
named  in  the  patent  of  1824,  he  agreed  to  this  assignment,  and  held 
the  same  in  his  capacity  of  Rector  and  Incumbent  of  Kingston,  and  not 
otherwise. 

In  1842,  0.  S.  leased  the  land  for  21  years,  with  certain  covenants  for 
building  and  renewal.  In  this  lease  he  was  described  as  Rector,  and  it 
recited  the  two  patents  of  1824  and  1836.  The  successor  of  0.  S.  brought 
ejectment  against  defendants,  claiming  under  this  lease. 

Held,  on  the  authority  of  Denne  dtm.  Bowyer  v.  Judge  ( 1 1  East  288)  that  the 
conveyance  of  1887,  passed  two-thirds  to  the  plaintiff,  and  that  he  was 
entitled  to  recover  for  that ;  for  semble,  in  a  court  of  law  the  ground  that 
the  trust  to  convey,  being  joint,  was  incapable  of  severance,  could  not 
arise,  the  legal  estate  only  being  in  question. 

But  for  that  decision,  Semble,  that  if  the  appointment  of  0.  S.  as 
Rector  rendered  him  ipso  facto  incapable  of  acting  in  the  trusts  of  the 
patent  of  1824,  it  could  not  divest  him  of  the  estate,  or  prevent  him  from 
joining  in  a  conveyance  to  any  new  trustee  substituted  for  him  ;  nor 
could  the  deed  poll  of  1837,  executed  by  him,  pass  the  estate  vested  in  him 
in  trust,  in  his  natural  capacity,  to  himself  as  a  Rector  add  corporation 
sole  ;  that  whether  the  grantees  in  the  patent  were  to  be  treated  as 
taking  a  power,  or  as  trustees  owning  the  fee,  the  conveyance  by  two 
only  of  the  three  was  inoperative  ;  and  semble  that  they  were  trustees. 

The  two-thirds  having  passed  to  0.  S.,  as  Rector  by  the  conveyance,  he 
still  held  the  remaining  third  in  his  natural  capacity,  and  the  joint 
estate  was  thus  severed,  for  as  Rector  he  could  not  be  joint  tenant  with 
a  natural  person. 

The  law  of  England  in  respect  to  the  right  and  powers  of  Rectors  as  to  the 
land  vested  them  as  such,  is  in  force  in  this  country ;  and  in  this  case  the 
provisions  in  the  defendants'  lease  respecting  renewal  were  not  binding 
on  the  plaintiff,  as  the  successor  of  0.  S.,  the  lessor  and  first  Rector. 
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Held,  that  defendants  were  not  estopped  by  the  lease  from  denying  the 
power  of  0.  S.  to  lease,  for  the  recitals  professed  to  shew  what  title  he 
had. 

Ejectment  for  lot  7,  in  block  G,  in  the  city  of  Kingston. 

Writ  issued  28th  September,  1865.     Appearance  by- 
defendants  as  landlords  for  the  whole. 

The  plaintiff  claimed  title  as  Rector  for  the  first  parson- 
age or  Rectory  within  the  town  of  Kingston,  under  a  deed  . 
from  the  Hon.  John  Macaulay  and  the  Hon.  George  H. 
Markland. 

The  defendants  claimed  under  a  lease  to  one  John  Rich= 
ardson  Forsyth  from  the  Hon.  George  Okill  Stuart,  first 
Rector  of  the  said  Rectory,  and  under  a  mesne  assignment 
of  the  lease  to  the  Kingston  Permanent  Building  Society,  of 
which  the  defendants  were  respectively  the  president  and 
treasurer. 

The  case  was  tried  before  Gwynne,  Q.  C,  in  November, 
1865,  at  Kingston. 

The  plaintiff  put  in  evidence — 1st,  Letters  patent  under 
the  Great  Seal  of  Upper  Canada,  dated  19th  January,  1824, 
whereby — after  reciting  that  the  land  thereinafter  mentioned 
had  been  theretofore  set  apart  for  the  site  of  a  church  in  the 
town  of  Kingston,  which  was  built  thereon,  and  that  a  larger 
church  had  become  necessary,  and  it  had  been  determined 
to  erect  the  same  on  a  different  site,  which  Her  Majesty  had 
granted  for  that  purpose,  and  that  the  parishoners  were  de- 
sirous that  the  site  of  the  first  church  might  be  leased,  and 
a  sum  of  money  be  borrowed  on  security  of  the  rents  in  aid 
of  the  new  building,  and  Her  Majesty  had  been  pleased  to 
assent  thereto,  and  that  the  rents  accruing  from  the  said 
land,  after  discharging  the  debt,  should  be  paid  to  the 
Rector  of  the  church  so  to  be  erected,  and  to  his  successors 
for  ever — Her  Majesty  gave  and  granted  unto  the  Ven.  George 
Okill  Stuart,  George  H.  Markland,  and  John  Macaulay,  their 
heirs  and  assigns,  that  portion  of  land  in  the  town  of 
Kingston  denominated  by  the  letter  G,  containing  one  acre 
(described  by  metes  and  bounds).  Habendum  to  the  said 
grantees,  their  heirs  and  assigns  for  ever,  upon  trust  to 
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ratify  and  confirm  all  such  leases  and  agreements  for  leases 
as  were  then  subsisting,  and  had  been  entered  into  by  the 
clergyman  and  churchwarden,  on  behalf  of  the  inhabitants  of 
the  town  of  Kingston,  of  all  or  any  part  of  the  land  thereby 
granted,  and  also  to  demise  and  lease  the  residue  together 
or  in  parcels,  for  the  best  rent  that  could  be  obtained,  for 
any  term  not  exceeding  21  years,  under  such  provisoes,  con- 
ditions and  covenants,  and  to  renew  and  grant  fresh  leases 
at  the  expiration  of  such  as  then  were  or  thereafter  might 
be  granted,  as  to  the  said  grantees  or  any  future  trustees 
should  seem  fit,  and  to  receive  the  rents,  &c.,  and  to  apply 
the  same,  in  the  first  place,  in  liquidation  of  the  sum  which 
might  be  borrowed  for  erecting  a  new  church,  and  as  soon 
as  such  sum  and  the  interest  thereon  should  be  paid  oif,  upon 
trust,  to  pay  the  rents,  &c.,  to  the  clergyman  for  the  time 
being*,  who  should  be  resident  and  doing  duty  in  the  church 
about  to  be  erected  for  the  use  of  the  parishioners  of  the 
town  of  Kingston,  according  to  the  rites  and  ceremonies  of 
the  church  of  England — with  a  proviso  for  the  appointment 
of  new  trustees,  and  that  so  often  as  any  person  or  persons 
should  be  so  appointed,  the  said  land  should  be  conveyed 
with  all  convenient  speed,  so  that  the  person  or  persons  so 
to  be  appointed  should  be  invested  with  all  such  powers  and 
authorities,  and  should  in  all  things  act  in  conjunction  with 
the  others.  Provided  nevertheless,  that  whenever  the  Gov- 
ernor, &c.,  should  erect  a  parsonage  or  rectory  in  the  town 
of  Kingston,  and  present  thereto  an  incumbent  or  minister 
of  the  church  of  England  who  shall  have  been  duly  ordained, 
then  the  said  grantees,  and  any  succeeding  trustees,  should 
by  an  instrument  in  writing,  under  their  hands  and  seals, 
then  being  made  and  attested  by  two  or  more  credible  wit- 
nesses, transfer  and  convey  the  said  land  to  such  incumbent 
or  minister,  being  so  appointed,  and  his  successors  for  ever, 
as  a  sole  corporation,  to  and  for  the  same  uses  and  upon  the 
same  trusts'  as  are  thereinbefore  expressed. 

2nd.  Letters  patent  under  the  Great  Seal  of  Upper 
Canada,  dated  21st  January,  1836,  erecting  a  parsonage 
or  rectory  at  the  town  of  Kingston,  within  the  township  of 
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Kingston,  designated  as  the  first  parsonage  or  rectory  within 
the  township  of  Kingston. 

3rd.  Deed-poll,  dated  10th  May  1837,  whereby— after 
reciting  the  letters  patent  of  the  19th  January,  1824,  and 
the  letters  patent  (called  a  certain  deed  of  endowment)  of  the 
21st  January  1836,  and  that  by  a  mandate  under  the  seal 
of  the  Right  Reverend  the  Lord  Bishop  of  Quebec,  by  his 
commissary  for  that  purpose  generally  appointed,  dated  at 
Toronto,  the  6th  of  October,  1836,  and  directed  to  all  rectors 
and  clerks  whomsoever  in  Upper  Canada,  authorizing  and 
requiring  them  to  induct  the  said  George  Okill  Stuart, 
minister  as  aforesaid,  into  the  real,  actual  and  corporeal 
possession  of  the  said  Rectory,  &c.,  and  of  all  the  rights,  &c., 
the  said  George  Okill  Stuart"  was  on  the  18th  of  October, 
1836,  duly  inducted — it  was  witnessed  that  the  said  Mark- 
land  and  Macaulay,  in  fulfilm.ent  of  the  powers  and  duties 
of  the  trusts,  and  in  consideration  of  5s.,  granted,  transferred, 
assigned,  set  over,  conveyed  and  confirmed  to  the  said  G.  0. 
Stuart,  as  Rector  and  Incumbent  of  St.  George's  Church,  in 
Kingston,  the  said  land  described  in  the  deed  of  trust,  to- 
gether with,  &c.  Habendum  to  the  said  G.  0.  Stuart  and 
his  successors  for  ever,  "  subject  and  under  the  uses  and 
trusts  set  forth  in  the  said  letters  patent  of  the  19th  January, 
1824." 

To  this  was  appended  a  deed-poll  of  the  same  date,  exe- 
cuted by  the  said  George  Okill  Stuart,  declaring  for  himself 
and  his  heirs  that  as  one  of  the  trustees  named  in  the  origi- 
nal deed  of  trust  he  consented  and  agreed  to  this  assign 
ment,  and  that  he  now  received  and  took  and  held  the  same, 
with  the  appurtenances  thereof,  in  his  capacity  as  Rector  and 
Incumbent  of  Kingston,  and  not  otherwise. 

The  presentation  and  induction  of  the  said  George  Okill 
Stuart,  as  recited  in  the  foregoing  deed,  was  admitted,  and 
that  the  said  George  Okill  Stuart  died  in  October,  1862. 

The  presentation  and  induction  of  Dr.  Lauder,  in  Novem- 
ber, 1862,  as  successor  to  Dr.  Stuart,  was  admitted,  and  the 
presentation  and  induction  of  the  plaintiff  on  the  20th  June, 
1864,  was  also  admitted. 
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It  was  further  admitted  that  the  trust  created  by  the 
letters  patent  of  January,  1824,  was  fulfilled. 

For  the  defence,  a  lease  dated  16th  August,  1842,  and 
made  between  the  Venerable  George  Okill  Stuart,  described 
as  Rector  of  Kingston,  of  the  one  part,  and  John  Richard- 
son Forsyth,  was  put  in  evidence.  By  this  lease — after 
reciting  the  letters  patent  of  January,  1824,  and  of  the 
21st  January,  1836,  and  the  deed-poll  of  the  10th  May, 
1837,  and  that  it  had  become  desirable  that  the  buildings  on 
the  lot  should  be  of  brick  or  stone,  and  that  the  lessee  had 
proposed  to  build  of  brick  or  stone  upon  getting  a  lease  for 
twenty-one  years,  and  that  the  lessor,  by  virtue  of  the  powers 
vested  in  him  by  the  said  letters  patent  and  the  said  deed- 
poll,  was  willing  to  grant  such  lease,  subject  to  certain  con- 
ditions and  provisions  for  the  valuation  of  such  buildings  as 
might  be  on  the  premises  at  the  expiration  of  the  term,  or  for 
the  renewal  of  the  lease  for  such  further  term  as  should  be 
agreed  upon — it  was  witnessed  that  the  lessor  had  demised, 
&c.,  the  premises  to  the  lessee,  habendum  from  the  24th  of 
January  then  last  past  for  the  term  of  twenty-one  years, 
yielding  and  paying  X125  each  year  by  equal  half-yearly 
payments.  The  lessee  covenanted  to  pay  rent,  with  a  proviso 
for  re-entry  on  non-payment.  And  the  lessor,  for  himself 
and  his  successors,  covenanted  with  the  lessee,  his  executors, 
&c.,  that  at  the  end  of  twenty-one  years  all  buildings  of  brick 
or  stone  which  should  be  erected  on  the  demised  premises, 
should  be  valued  by  arbitrators,  to  be  appointed  as  therein 
provided  for,  which  arbitrators  should  value  the  buildings, 
the  award  to  be  final,  and  that  the  lessor  or  his  successors 
should  pay  to  the  lessee,  his  executors,  &c..  the  amount  of 
the  valuation,  or  execute  to  him  and  them  a  new  lease  of  the 
premises,  upon  such  terms  as  might  be  agreed  on.  Provided, 
that  until  the  valuation  be  paid,  or  the  new  lease  executed, the 
lessee,  his  executors,  &c.,  should  remain  in  possession,  subject 
to  the  rents  and  conditions  thereinbefore  expressed ;  and  an 
agreement  was  declared  to  secure  the  appointment  of  arbi- 
trators. 

It  was  admitted  that  the  defendant  Kirkpatrick  claimed 
under  this  lease. 
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A  demand  of  the  rent  due  up  to  the  24th  July,  1864,  by 
the  plaintiff,  was  made  in  August,  1864,  and  it  was  admitted 
that  the  previous  rent  up  to  January,  1864,  was  paid  to  Dr. 
Lauder. 

It  was  admitted  that  a  stone  house  was  erected  by  the 
lessee  under  the  proviso  in  the  lease,  and  that  no  valuation 
or  arbitration  had  taken  place,  and  that  neither  party  had 
taken  any  steps  to  procure  the  same. 

This  was  the  defendants'  case,  and  for  the  plaintiff  it  was 
objected: 

1st.  That  the  lease  of  the  16th  August,  1842,  was  wholly 
invalid  as  against  the  plaintiff,  being  executed  by  the  lessor, 
George  Okill  Stuart,  in  his  individual  character,  and  not  as 
a  corporation  sole,  and  did  not  bind  his  successor. 

2nd.  That  this  lease  was  not  authorized  by  the  letters 
patent  of  1824,  as  the  covenant  for  renewal  was  beyond  the 
language  and  intent  of  the  grant. 

3rd.  That  the  lease  was  void  under  the  restraining  stat- 
utes affecting  Rectors,  and  also  at  common  law ;  and  if  it 
ever  had  validity,  it  did  not  bind  the  present  Incumbent  as 
successor,  first,  because  it  had  not  been  confirmed  by  the 
Bishop,  or  Patron  and  Ordinary ;  second,  that  the  term  did 
not  commence  from  the  day  of  the  date  of  the  lease,  but 
from  an  antecedent  day. 

4th.  That  the  lessee  had  been  guilty  of  laches,  in  not 
calling  upon  the  Rector  to  appoint  an  arbitrator  for  the  val- 
uation, and  they  were  not  therefore  entitled  to  retain  posses- 
sion under  the  lease. 

The  learned  Queen's  Counsel  held  that  the  Rector  as  a 
corporation  sole  held  this  land  upon  the  trusts  of  the  patent 
of  1824,  and  not  as  glebe  lands  :  that  the  restraining  stat- 
utes did  not  apply  ;  and  that  the  sole  question  was,  whether 
the  lease  of  August,  1842,  was  valid,  having  regard  to  the 
trusts  of  the  letters  patent  of  1824. 

A  verdict  was  rendered  for  defendants,  with  leave  to  the 
plaintiff  to  move  to  enter  a  verdict  for  himself  upon  the 
above  points,  or  any  of  them,  if  the  '^Court  should  be  of 
opinion  that  the  plaintiff  ought  to  succeed. 
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In  Michaelmas  Term,  1865,  Robert  A.  ffarrison  obtained  a 
rule  calling  upon  the  defendants  to  shew  cause  why  a  verdict 
should  not  be  entered  for  the  plaintiff,  pursuant  to  leave 
reserved,  on  the  following  grounds — taking  the  objections 
raised  at  the  trial,  excepting  the  last ;  and  adding  that  no 
rent  had  been  received  by  the  plaintiff,  and  that  the  defen- 
dendants  could  not  retain  possession  under  the  lease  as 
against  the  plaintiff,  the  term  created  having  expired. 

The  case  was  argued  twice,  first  in  Hilary  Term  last,  and 
again  in  Trinity  Term  on  the  question  as  to  the  effect  of  the 
conveyance  by  the  two  trustees  to  Dr.  Stuart.  The  next 
ease,  Lyster  v.  Eamage,  was  argued  at.  the  same  time, 
McLennan  appearing  for  defendant  Ramage. 

Crooks,  Q.  C,  and  McLennan,  shewed  cause,  citing 
Co.  Lit.  45  a,  note  2,  169  «,  187  5,  188  a,  190  a,  190 
301,  335  a;  Williams  on  Heal  Property,  117;  Grant  on 
Corporations,  626,  630,  632-3  ;  Leivin  on  Trusts,  373,  374  ; 
Stephen's  Law  of  the  Clergy,  594  ;  Bitrn's  Ecclesiastical 
Law,  Vol.  II,  p.  283-4  ;  Preston  on  Abstracts,  Vol.  II, 
p.  60  ;  Long  v.  The  Bishop  of  Cape  Town,  1  Moore,  P. 
C.  N.  S.  411 ;  Re  The  Bishop  of  Natal,  11  Jur.  N.  S. 
353,  S.  C.  12  L.  T.  Rep.  N.  S.  188  ;  Bowerhank  v.  The 
Bishop  of  Jamaica,  2  Moore  P.  C.  C.  452;  Attorney-Gen- 
eral V.  Brooke,  18  Ves.  319  ;  Attorney -General  v.  Kerr, 
2  Beav.  428 ;  Attorney  General  v.  St.  John's  Hospital,  11 
Jur.  N.  S.  629,  12  L.  T.  Rep.  K  S.  714;  Robson  v.  Flight, 
10  Jur.  N.  S.  1228  ;  Attorney -General  v.  Mayor  of  Stam- 
ford, 2  Swans.  592. 

Robert  A.  Harrison  supported  the  rule,  and  cited  Denne 
dem.  Bowyer  v.  Judge,  11  East  288 ;  Gale  v.  Gale,  2  Cox 
Chy.  Rep.  136,  156  ;  Beckett  v.  Bradley,  7  M.  &  G.  995  ; 
Wiles  V.  Woodward,  5  Ex.  557 ;  Pargeter  v.  Harris,  7  Q. 
B.  798;  Greenaway  v.  Hart,  14  C.  B.  340;  Bradshaw  v. 
Thompson,  2  Y.  &  C.  295 ;  Attorney -General  v.  Fishmongers 
Co,,  2  Beav.  599  ;  Attorney-General  y.  Grasett,  5  U.  C.  Chy. 
Rep.  412;  S.C.  In  Appeal,  6  U.  C.  Chy.  Rep.  200;  Attorney- 
General  V.  Lauder,  9  U.  C.  Chy.  Rep.  461 ;  Becher  v. 
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Woods,  16  C.  P.  29 ;  mil  v.  McKinnon,  16  U.  C.  R.  216 ; 
Nudell  V.  Williams,  15  C.  P.  348  ;  Potter  v.  Chapman,  Amb. 
98  ;  Sinclair  v.  Jackson,  8  Cowen  543  ;  Leach  v.  Thompson, 
1  Shower  278,  280  ;  Toilet  v.  Toilet,  2  P.  Wms.  490  ;  Holmes 
V.  Coghill,  7  Ves.  499,  12  Yes.  206  ;  Leech  v.  Leech,  24  U. 
C.  E.  321  yMcNahy.  Stewart,  15  C.  P.  189  ;  Co.  Lit.  103  a, 
300,  304,  329  a  :  Watkins  on  Conveyancing,  16,  158,  164-6  ; 
Grant  on  Corporations,  632-3,  643-5  ;  Cri'pps  on  the  Law 
of  the  Chui'ch,  143  ;  Hayes  oa  Conveyancing,  109,384  ;  Bac. 
Ab.  Leases,  F.  9  ;  Hill  on  Trustees,  306,  440  ;  Sugden  on 
Powers,  5th  Ed.  404 ;  Preston  on  Abstracts,  Vol.  II,  p.  60. 

Draper,  C.  J. — The  first  question  appears  to  be,  what  is 
the  effect  of  the  conveyance  of  the  10th  May,  1837. 

The  difficulty  arises  from  the  fact  that  Dr.  Stuart,  being 
one  of  the  grantees  under  the  patent  of  1824,  was  presented 
and  inducted  as  Rector,  and  in  that  character  or  capacity 
was  entitled  as  a  corporation  sole  to  have  a  conveyance 
made  to  him  and  his  successors  by  the  grantees  in  trust 
under  the  patent. 

It  was  suggested  by  the  defendants'  counsel  during  the 
argument,  that  outside  the  letters  patent  of  1824,  and 
except  as  to  the  land  granted  thereby,  the  plaintiff  was  not 
shewn  to  be  a  corporation  sole.  Reference  was  made  to  Sir 
William  Grant's  well  known  judgment  in  Attorney- G-eneral 
V.  Stewart  (2  Mer.  143),  that  the  statute  of  Charitable  Uses 
did  not  extend  to  the  Colonies — a  decision  upheld  by 
Whicker  v.  Hume,  (7  H.  L.  Cas.  124) ;  and  also  to  Long 
V.  The  Bishop  of  Cape  Town,  (1  Moo.  P.  C.  C.  411,  K  S.), 
and  Be  Bishop  of  Natal  (11  Jur.  N.  S.  353),  with  some  other 
authorities. 

If  I  am  right  in  supposing  that  it  was  intended  to  urge 
that  the  law  of  England  in  reference  to  the  rights  and 
powers  of  Rectors,  or  Parsons,  as  to  the  lands  vested  in 
them  as  their  glebes  or  endowments  appurtenant  to  their 
Rectory  or  Parsonage,  are  not  introduced  and  in  force  in 
this  Province,  I  have  no  hesitation  in  affirming  my  clear 
opinion  to  the  contrary.    That  the  law  of  England,  under 
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^vhich  ecclesiastical  Courts  are  constituted,  and  ecclesiastical 
jurisdiction  is  administered  in  such  Courts,  forms  no  part  of 
our  law,  I  fully  admit,  as  I  do  that  the  Church  of  England 
has  no  legal  status  or  privilege  in  that  character  differing 
from  that  of  the  Church  of  Scotland,  or  any  other  body  or 
denomination  of  protestants  in  this  Province.  But  I  think 
the  provisions  af  the  Constitutional  Act  of  31  Geo.  III.  ch.  31, 
sees.  38  and  39,  which  authorized  the  erection  and  endowment 
of  Rectories,  and  presentation  by  the  Crown  of  the  Rector,, 
invest  such  Rector  with  the  Rectory,  and  with  all  rights, 
profits  and  emoluments  thereto  belonging  or  granted,  as 
fully,  and  in  the  same  manner,  and  on  the  same  terms  and 
conditions,  as  the  Incumbent  of  a  Rectory  in  England  ;  and 
that  a  Rector  in  this  Province,  after  induction,  has  the  same 
right  to  resort  to  the  civil  tribunals  to  enforce  such  rights  and 
obtain  such  profits  in  his  capacity  as  a  corporation  sole,  as 
a  Rector  in  England  has  there  ;  and  that  such  Civil  Courts 
have,  as  is  said  in  Long  v.  TJie  Bishop  of  Capetown,  juris- 
diction to  determine  questions  even  of  an  ecclesiastical 
character,  so  far  as  essential  to  the  decision.  And  in  my 
opinion  the  first  statute  passed  in  Upper  Canada  puts  this 
beyond  all  doubt,  by  enacting  that  in  all  matters  of  contro- 
versy relative  to  property  and  civil  rights  resort  shall  be 
had  to  the  laws  of  England  as  the  rule  for  decision.  The 
question  in  this  case  is  one  of  right  to  property,  claimed  in 
a  character  sanctioned  by  the  31  Geo.  III.,  and  within 
the  limitations  of  that  statute  the  question  must  be  decided 
according  to  that  rule.  This  law  has  been  recognized  on 
more  than  one  occasion  by  our  Courts,  as  in  The  Attorney- 
General  v.  Lauder  (9  Grant  461),  and  Hill  v.  McKinnon 
(16  U.  C.  R.  216),  and  other  cases. 

Hence  I  conclude  that  the  enabling  and  restraining  stat- 
utes of  Henry  YIII.,  and  of  Elizabeth,  are  in  force  and 
apply  to  leases  made  by  Rectors  in  Upper  Canada. 

The  recital  in  the  letters  patent  shew  a  clear  intention 
that  as  soon  as  the  money  which  the  grantees  were  em- 
powered to  raise  should  be  paid  off,  the  rents  to  accrue  from 
the  land  should  be  paid  to  the  Rector  and  his  successors, 
29  voL.^^xxvi. 


226    queen's  bench,  michaelmas  term,  so  vie,  1866. 

The  grant  itself  interposes  between  such  payment  and  any 
transfer  to  the  Rector  a  trust  (until  there  shall  be  a 
Rector)  to  pay  the  rents  to  the  clergyman  for  the  time 
being  doing  duty  in  the  church  to  erect  which  the  money 
was  to  be  borrowed ;  but  whenever  a  clergyman  should  be 
presented  as  Rector,  the  three  grantees,  naming  them,  or 
any  trustee  appointed  to  succeed  either  of  them,  are  directed 
and'  empowered,  by  an  instrument  in  writing,  under  the 
hands  and  seals  of  the  trustees  then  being,  made,  and 
attested  by  two  credible  witnesses,  to  transfer  and  convey 
the  said  land  to  such  clergyman  and  his  successors  for  ever 
as  a  sole  corporation,  ^'to  and  for  the  same  uses  and  trusts" 
as  are  expressed  in  the  letters  patent,  and  in  default  of  any 
or  which  conditions,  limitations  and  restrictions,  and  of  the 
performance  of  the  said  trusts,  the  grant  was  declared  to  be 
void. 

The  direction  that  the  conveyance  to  the  Rector  should 
be  upon  the  trusts  set  forth  in  the  letters  patent,  appears  at 
first  sight  inconsistent  with  the  apparent  intention  to  vest 
the  estate  directly  in  the  Rector  and  his  successors,  for  liter- 
ally it  would  make  the  Rector  for  the  time  being  both  trustee 
and  cestui  que  trust.  This  lg,nguage  was,  I  apprehend, 
used  only  to  provide  against  the  contingency  that  a  Rector 
^might  be  presented  before  the  money  to  be  borrowed  was 
paid  off,  in  which  event  he  could  only  take  the  land  sub- 
ject to  the  burden ;  and  further,  if  in  any  leases  which  the 
grantees  in  trust  might  have  made  to  facilitate  either  borrow- 
ing or  re-payment,  there  were  covenants  obligatory  on  the 
lessors,  that  the  Rector  should  become  subject  to  their  ful- 
filment. In  the  events  which  happened,  it  seems  that  every 
trust  that  was  created  by  the  letters  patent  was  fulfilled 
before  the  lOth  May,  1837,  when  two  of  the  grantees, 
Macaulay  and  Markland,  conveyed  to  the  third,  the  Rev. 
Dr.  Stuart,  who  had  a  short  time  previously  been  presented 
to  the  newly  erected  Rectory.  If  there  were  any  existing 
leases  then,  we  may  safely  assume  that  when  the  lease  of 
the  16th  August,  1842,  was  made,  there  was  none  which 
affected  the  land  thereby  demised. 
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The  letters  patent  constituted  the  three  grantees  joint 
tenants  of  the  land  in  question,  and  provided  that  if  any  of 
these  grantees  should  die,  or  be  desirous  of  being  discharged 
from  the  powers  and  trusts  vested  in  them,  or  become  inca- 
pable of  acting  in  the  same,  it  should  be  lawful  for  and 
power  was  given  to  the  grantees,  nominatim,  or  the  survivors 
'or  survivor  of  them,  by  writing  under  his  or  their  hand  and 
seal,  to  nominate,  substitute  and  appoint  any  other  fit  per- 
son in  place  of  them,  the  said  grantees,  or  any  succeeding 
trustee  who  should  die,  or  be  desirous  of  being  discharged,  or 
become  incapable,  and  so  from  time  to  time  to  nominate, 
&c.  ;  and  when  and  so  often  as  any  other  person  or  persons 
should  be  so  nominated  and  appointed,  the  land  should  be 
conveyed,  &c.,  and  such  person  should  hold,  &c.,  as  fully  as 
if  he  had  been  named  in  the  letters  patent  as  a  grantee. 
This  power  has  not  been  exercised. 

The  deed-poll  of  the  10th  May,  1837,  was  executed  by 
Macaulay  and  Markland  alone.  If  the  appointment  of  Dr. 
Stuart  to  be  Rector  rendered  him  ipso  facto  incapable  of 
acting  in  the  trust,  it  would  not  also  have  devested  bim  of 
the  estate  of  which  he  was  a  joint  tenant  under  the  letters 
patent,  nor,  as  appears  to  me,  have  prevented  him  from 
joining  in  a  conveyance  to  any  new  trustee  who  was  substi- 
tuted for  him.  His  co-joint-tenants  were  not  his  survivors, 
so  that  they  took  the  whole  estate  by  reason  of  such  assumed 
incapacity,  any  more  than  if  he  had  been  desirous  of  being 
relievedvfrom  the  trust.  If,  notwithstanding  this  deed-poll, 
he  continued  to  be  joint-tenant,  I  see  no  evidence  of  his 
being  afterwards  devested  of  that  estate,  for  I  am  of  opin- 
ion no  such  effect  can  be  given  to  the  deed-poll  or  declara- 
tion of  the  same  date  executed  by  himself.  I  therefore 
think  that,  conceding  that  the  deed  from  the  other  two  joint 
tenants  passed  their  undivided  two-thirds  to  Dr.  Stuart  as 
Rector  and  a  corporation  sole,  he  still  held  the  other  third 
in  his  natural  capacity.  The  joint  estate  in  that  case  would 
be  severed,  for  in  his  politic  capacity  as  Rector  Dr.  Stuart 
could  not  be  joint-tenant  with  a  natural  person.  The 
estate  as  Rector  would  at  his  death  go  to  his  successor. 
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which  the  other  person  would  not  be  in  his  natural  capacity  ; 
there  could  be  no  right  of  survivorship.  If  lands  be  given 
to  a  man  and  his  successors  in  a  politic  capacity,  and  also  to 
him  and  his  heirs  in  a  natural  capacity,  he  becomes  tenant 
in  common  with  himself — Co.  Lit.  190  a ;  and  on  the  assump- 
tion that  the  estate  of  the  other  two  joint-tenants  passed 
by  their  deed-poll  to  Dr.  Stuart  as  Rector,  at  his  death 
there  were  several  inheritances,  one  to  his  successor,  the 
other  to  his  heirs-at-law. 

.  Either  this  conclusion  must  be  accepted,  or  the  deed  poll 
from  the  two  joint-tenants  to  the  third  must  be  held  to  be 
inoperative,  as  being  an  insufficient  execution  of  the  trust 
or  power  to  convey  to  the  Rector,  the  trust  or  power  being 
to  three  grantees  and  their  successors,  and  requiring  a  con- 
veyance from  the  three  while  the  estate  continued  as  it  was 
granted.  It  certainly  was  not  the  intention  of  the  Crown 
that  the  grantees  should  dispose  of  the  fee  simple  othei^vise 
than  by  a  transfer  of  it  in  its  entirety  to  the  Rector,  and 
this  has  not  yet  been  done.  It  does  not  seem  to  me  possible 
to  treat  their  deed  to  Dr.  Stuart  as  constituting  him  sole 
•trustee,  and  vesting  the  whole  estate  in  him  in  that  charac- 
ter. And  were  such  a  construction  possible,  it  would,  I 
apprehend,  be  fatal  to  the  plaintiff's  case. 

If  the  direction  in  the  letters  patent  is  to  be  treated  as 
a  power,  it  appears  to  have  been  settled  ever  since  Sir  Ed- 
ward Clere's  case  (6  Co.  18  d)  that  a  power  over  the  inheri- 
tance may  co-exist  with  a  fee  in  the  same  person  ;  as  where 
A.  seized  in  fee  made  a  feoffment  to  the  use  of  such  person 
and  of  such  estate  as  he  should  limit  and  appoint  by  his  last 
will,  and  died,  making  a  will  which  except  as  a  limitation  of 
the  use  would  under  the  particular  facts  have  been  inopera- 
tive ;  and  the  devise  was  upheld  as  a  valid  execution  of  the 
power.  (See  Co.  Lit.  Ill  b).  And  in  Maundrellv.  Maundrell 
(10  Yes.  at  pp.  254-5)  Lord  Eldon  treats  the  proposition 
as  undeniably  settled. 

In  the  present  case  the  grantees  took  no  benefit  or  inter- 
est under  the  Letters  patent.  The  fee  was  vested  in  them 
upon  trust,  and  with  express  powers  to  raise  money  thereon. 
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to  lease,  and  ultimately  to  convey  the  fee  to  a  particular 
Rector  and  his  successors  after  the  erection  of  a  specified 
Rectory  and  the  presentation  of  a  Clerk  to  be  the  Rector. 
While  the  three  grantees  were  .living  they  must  have  joined 
in  order  to  make  valid  leases  or  a  conveyance  as  an  execu- 
tion of  the  power.  The  estate  having  once  vested  in  the 
three,  a  subsequent  inability  of  one  to  continue  to  exe- 
cute the  trust  would  not  entirely  transfer  the  estate  to  the 
other  two,  nor  operate  upon  their  estate,  as  the  death  of  the 
third  would,  to  vest  the  estate  in  them  by  survivorship.  It 
was  obviously  intended  to  prevent  a  devolution  of  the  fee  by 
operation  of  law  on  the  heir  of  the  last  survivor  of  the  three, 
that  the  proviso  was  inserted  in  the  letters  .patent  for  the 
appointment  of  new  trustees,  and  for  the  conveyance  of  the 
estate  to  such  new  trustees.  This  power  is  given  only  to 
the  grantees  and  the  survivor  or  survivors  of  them,  and 
,  not  to  the  heirs  of  the  survivor.  In  this  view  the  power, 
thus  coupled  with  an  estate  in  the  land,  has  never  been  exe- 
cuted, for  the  three,  grantees  have  not  concurred  in  the 
execution  of  a  conveyance  under  its  authority. 

The  cases  of  Toilet  v.  Toilet  (2  P.  Wms.  489),  and 
Holmes  V.  Coghill  (7  Ves.  499),  relate  to  the  power  of  a 
Court  of  Equity  to  make  a  defective  execution  of  a  power 
good.  They  do  not  help  the  plaintiff,  on  whose  behalf  they 
were  cited,  1st,  because  a  Court  of  Law  exercises  no  such 
authority ;  2nd,  because  the  power  to  the  three  trustees  has 
not  been  executed  at  all. 

If  however,  and  this  was  the  strong  leaning  of  my  opinion 
during  the  argument,  the  grantees  are  considered  merely  as 
trustees  having  the  fee,  it  equally  appears  to  me  that  the 
concurrence  of  all  the  grantees  in  the  conveyance  of  the  10th 
May,  1837,  made  while  they  were  living,  was  necessary, 
and  that  for  want  of  it  no  estate  passed.  There  is  nothing 
in  the  letters  patent  to  authorize  a  partial  conveyance,  a 
conveyance  less  than  the  whole  and  entire  fee  to  the  Rector, 
and  that  is  not  yet  done.  The  deed  poll  executed  by  him 
declaring  his  consent  to  the  assignment,  and  that  he  «'now" 
received  and.  held  "  the  same"  (meaning,  I  presume,  the 
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land  and  not  the  instrument  purporting  to  assign  two  undi- 
vided third  parts  in  it)  in  his  capacity  as  Rector,  appears  to 
me  not  merely  an  inartificial  but  an  ineffectual  attempt  to  pass 
the  estate  which  was  vested  in  him  in  his  natural  capacity 
in  trust,  to  himself  in  his  politic  capacity  as  Rector  and  a 
corporation  sole. 

1  have  not  been  able  to  satisfy  myself  that  he  could  not 
have  effectually  joined  the  other  two  grantees  in  the  con- 
veyance. In  a  recent  case,  Cowper  v.  F.letcher  (6  B.  &  S. 
464),  it  was  held  that  two  of  the  three  joint-tenants  might 
demise  their  two  undivided  parts  to  the  third,  and  that  the 
usual  incidents  of  reversion  and  right  to  distrain  would  arise 
upon  such  demise.  The  three  were  devisees  in  trust  of  the 
premises  so  leased,  and  there  had  been  a  written  proposal 
from  the  third  as  an  individual  to  the  three  as  executors  to 
rent  the  property,  and  all  three  had  signed  an  acceptance 
of  it;  and  though  the  cases  are  not  analogous,  some  of 
the  language  used  in  this  decision  tends  to  confirm  my  im- 
pression. There  is,  perhaps,  less  difiiculty  in  the  case  before 
us,  first,  from  the  fact  that  Dr.  Stuart  held  the  land  as  a 
trustee  for  the  very  purpose  of  conveying  it  to  the  person 
who  should  thereafter  be  appointed  Rector ;  and,  second, 
that  although  he  was  the  Rector  presented,  yet  the  convey- 
ance was  to  be  made  to  him  as  a  Corporation  sole.  If  he 
had  become  incapable  of  further  acting  in  the  trust  (a  point 
not  much  pressed  in  argument)  his  place  might  have  been 
filled  and  a  conveyance  executed  by  him  and  the  other  two 
grantees  to  the  succeeding  trustee.  Townsend  v.  Wilson  (1 
B.  &  Al.  608),  is  a  strong  authority  that  the  other  two 
grantees  could  not  make  a  good  conveyance.  It  is  to  be 
observed  that  the  only  power  given  to  the  survivor  or  survi- 
vors of  the  three  grantees  relates  to  the  appointment  of  new 
trustees  and  the  conveyance  of  the  estate  to  them. 

I  have  looked  at  the  case  of  Leach  v.  Thompson  (1  Show. 
278),  and  Society  for  Promoting  Practical  Knowledge  v, 
Abbott  (4  Jur.  453,  2  Beav.  559),  but  they  do  not  appear 
to  help  the  plaintiff's  contention  that  the  deed  of  May, 
183T,  passed  the  estate  of  the  two  grantees  by  whom  it 
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was  executed  to  Dr.  Stuart  in  his  corporate  capacity  as 
Rector. 

Unless,  therefore,  this  land  actually  was,  when  this  action 
was  brought,  part  of  the  endowment,  apart  from  any  title 
derived  through  the  grantees  in  the  letters  patent  of  1824, 
the  plaintiff  has  shewn  no  legal  title  to  the  whole.  It  was 
not  shewn  that  as  Rector  the  plaintiff  had  any  other  claim 
than  as  successor  to  Dr.  Stuart,  or  that  Dr.  Stuart  had 
any  title  but  that  stated  in  the  recitals  to  the  lease  made  by 
him,  and  dated  in  August,  1842.  I  see  no  ground  for  holding 
that  the  letters  patent  of  1824,  by  themselves,  and  without 
any  action  on  the  part  of  the  trustees,  can  operate  to  vest 
the  land  in  the  Rector,  nor  was  this  the  ground  on  which 
the  plaintiff's  right  to  recover  was  rested. 

It  was  however  urged  on  the  argument  that  the  defendants 
were  estopped  from  denying  the  plaintiff's  title  by  their 
acceptance  of  and  enjoyment  under  the  lease  from  Dr. 
Stuart.  This  objection  does  not  appear  to  have  been  made  at 
the  trial.  If  it  had  been,  we  cannot  avoid  noticing  that  the 
recitals  in  the  lease  profess  to  shew  what  title  to  grant  a 
lease  Dr.  Stuart  had,  and  either  party  has  a  right  to  take 
advantage  of  those  facts  and  of  the  legal  consequences  result- 
ing from  them. — See  Outhhertson  v.  Irving  (4  H.  &  N.  742, 
6  H.  &  K  135) ;  Doe  v.  aoUsmith  (2  Cr.  &  J.  6T4.)  If  it 
were  admitted,  however,  that  the  defendants  are  estopped 
from  denying  that  Dr.  Stuart  had  a  power  to  lease,  they 
are  still  free  to  shew  that  up'on  the  facts  recited  the  plaintiff 
has  no  title  to  the  possession.  It  might  perhaps  be  argued, 
that  if  such  an  estoppel  binds  the  defendants  it  must  equally 
bind  the  plaintiff,  claiming  by  the  estoppel,  from  denying 
that  Dr.  Stuart  could  make  the  covenants  which  he  entered 
into.  I  do  not,  however,  rest  anything  upon  this  suggestion. 
It  can  have  no  bearing,  unless  upon  the  assumption  that  Dr. 
Stuart  became  by  the  conveyance  of  his  co-grantees  sole 
trustee,  and  that  his  lease  could  be  upheld  as  made  in  that 
character,  though  if  so  it  would  not  be  necessary  to  resort 
to  the  doctrine  of  estoppel.  The  letters  patent  give  to  the 
trustees  very  extended  leasing  powers. 
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But  for  the  gase  of  Denne  dem,  Bowyer  v.  Judge  (11 
East  288),  I  should  have  held  that  the  plaintiff's  case  failed, 
but  after  long  and  very  earnest  reflection  I  am  unable  to 
say  that  I  can  deny  the  plaintiff's  right  to  recover  two-thirds 
without  coming  into  direct  conflict  with  that  authority ;  the 
point  that  the  trust  to  convey  was  a  joint  trust,  incapable 
of  severance,  being  most  probably  treated  as  not  a  question 
for  a  legal  as  distinguished  from  an  equitable  tribunal,  and 
that  in  a  Court  of  Law  the  legal  estate  and  matters  incident 
thereto  furnish  the  limits  for  adjudication. 

In  this  view,  though  still  with  some  hesitation,  I  think 
the  plaintiff  must  have  judgment  to  recover  two-thirds. 

We  have  considered  the  lease,  and  are  of  opinion  that  it 
contains  provisions  respecting  renewal  which  are  not  binding 
on  the  plaintiff  as  successor  to  the  first  Rector, 

Hagarty,  J. — I  have  arrived  at .  the  same  conclusion  as 
the  Chief  Justice,  and  with  at  least  equal  hesitation. 

Morrison,  J.,  took  no  part  in  the  judgment,  not  having 
been  present  during  the  second  argument. 

^   Rule  accordingly  (a). 


(a)  Leave  to  appeal  has  been  granted. 
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Lyster  v.  Ramage. 

Ejectment — Plaintiff  entitled  to  a  share  only — Form  of  postea — Defence  by 
tenant  in  common — Practice. 

In  this  case  the  plaintiff's  title  was  the  same  as  in  the  last  case,  and  he 
was  held  entitled  to  recover  two  undivided  third  parts,  for  the  reasons 
there  given. 

It  was  urged  on  the  authority  of  Leech  v.  Leech,  24  U.  C.  R.  321,  that  the 
plaintiff  being  held  so  entitled,  the  postea  should  be  awarded  to  him 
generally — but  ITeld,  not,  the  proceedings  on  both  sides  having  been  di- 
rected to  try  the  title  to  the  whole. 

Quaere,  whether  in  this  country,  owing  lo  the  provisions  as  to  notice  of 
title,  a  plaintiff  must  give  notice  of  his  claim  being  only  for  a  moiety, 
before  he  can  insist  upon  defendant  admitting  his  claim  and  denying 
actual  ouster. 

Ejectment  for  the  east  half  or  part  of  lot  5,  in  Block  G., 
in  the  city  of  Kingston.  Writ  issued  28th  of  September, 
1865.    Defence  for  the  whole. 

The  case  was  tried  at  Kingston,  in  November,  1865,  before 
Gwynne,  Q.  C. 

The  plaintiff's  case  was  the  same  as  in  Lyster  v.  Kirk- 
patricJc  et  al. 

On  the  defence  was  a  lease  (the  execution  admitted) 
dated  2nd  August,  1841,  between  the  Venerable  George 
O'Kill  Stuart,  of  Kingston,  &c..  Rector  of  Kingston,  of  the 
one  part,  and  John  Jenkins  of,  &c.,  of  the  other  part, 
whereby  the  lessor  demised  and  leased  the  premises  in  ques- 
tion, habendum  to  Jenkins,  his  executors,  administrators  or 
assigns,  from  the  17th  of  March,  for  the  term  of  twenty-one 
years,  yielding  and  paying  seventeen  pounds  ten  shillings 
in  half-yearly  payments,  on  the  17th  of  March  and  the  17th 
of  September,  in  advance.  The  lessee  covenanted,  among 
other  things,  to  build  within  two  years  on  the  premises  a 
brick  or  stone  house  at  least  two  stories  high,  and  to  repair  : 
Proviso,  if  rent  allowed  to  fall  in  arrear,  or  if  repairs  not 
done,  lessor  may  re-enter.  Covenant  by  lessor  for  quiet  en- 
joyment ;  and  the  lessor,  for  himself  and  his  successors,  cove- 
nanted that  if  the  lessee  built  a  house  according  to  his  covenant 
in  that  behalf,  th-at  he  or  his  successors  would  either  take 
the  same  at  the  end  of  the  term,  at  the  valuation  of  indiffer- 
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ent  persons  to  be  chosen  by  the  parties  to  the  lease  jointly, 
and  pay  for  the  same  at  the  valuation,  or  grant  a  new  lease 
on  such  terms  and  conditions  as  might  be  agreed  upon  by 
the  said  parties! 

Notice  was  served  on  behalf  of  the  plaintiff  upon  the  de- 
fendant on  the  17th  of  July,  1865,  to  deliver  up  possession  = 

It  was  admitted  that  after  the  expiration  of  the  foregoing 
term  rent  had  been  paid  for  these  premises  to  Dr.  Lauder, 
the  rector  who  succeeded  Dr.  Stuart,  but  that  no  rent  had 
been  paid  to  or  demanded  by  the  plaintiff,  the  now  rector,- 
who  succeeded  Dr.  Lauder. 

A  verdict  was  rendered  by  consent  for  the  defendant, 
with  leave,  as  in  the  case  against  Kirhpatrick  et  al.,  for  the 
plaintiff  to  move  to  enter  a  verdict  for  himself,  if  upon  the 
points  taken  in  that  case  the  Court  should  be  of  opinion  that 
the  plaintiff  was  entitled  to  succeed. 

In  Michaelmas  Term,  1865,  Robert  A,  Harrison  obtained  a 
rule  to  shew  cause  on  the  following  grounds  : 

1.  That  the  lease  is  not  valid  as  against  the  plaintiff,  not 
being  executed  by  Dr.  Stuart  as  a  corporation  sole,  but  only 
in  his  individual  capacity. 

2.  That  the  lease  is  not  authorized  by  the  letters  patent 
of  1824,  as  it  attempts  to  bind  the  succeeding  rectors,  and 
to  niake  the  lease  perpetual. 

3.  That  the  lease  is  void  under  the  restraining  Statute, 
13  Eliz.  oh.  10,  and  at  common  law. 

4.  That  the  lease  is  void,  not  having  been  confirmed  by 
the  patroi]L  and  ordinary. 

5.  That  the  lease  is  in  effect  for  more  than  21  years  or 
three  lives. 

6.  That  the  lease  does  not  commence  from  the  day  of  its 
date. 

7.  That' no  rent  has  been  received  by  the  present  plaintiff. 

8.  That  the  defendant  cannot  retain  possession  under  the 
lease  as  against  the  plaintiff,  the  term  having  expired. 

In  Hilary  Term  last,  McLennan  shewed  cause. 

This  case  as  w^ell  as  Lyster  v.  Kirhpatrich,  was  argued  a 
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second  time  in  Trinity  Term,  bj  Adam  Crooks,  Q.  C.  for 
the  defendant,  and  Robert  A.  Harrison  for  the  plaintiff, 
both  cases  being  argued  together,  and  the  authorities  in  the 
previous  case  cited  in  each. 

Draper,  C.  J.,  delivered  the  judgment  of  the  Court. 

There  is  only  one  important  difference  between  this  case 
and  that  of  Lyster  v.  Kirhpatrich.  The  lease  under  which 
the  defence  is  set  up  contains  no  provision  for  the  tenants 
retaining  possession  after  the  expiration  of  the  term  of 
twenty-one  years. 

We  decide,  as  in  that  case,  that  the  plaintiff  has  shewn 
title  to  no  more  than  two  thirds  of  the  land  granted  by  the 
Crown  by  letters  patent  of  182-1,  for  no  conveyance  of  more 
to  Dr.  Stuart,  the  first  rector,  was  proved,  and  he  held  the 
remaining  third  as  one  of  the  grantees  in  that  patent,  not  as 
rector.  This  third  consequently  did  not  pass  to  the  plaintiff 
by  his  induction  as  rector,  and  he  shews  no  other  title. 

It  was  not  even  suggested  at  iVm  Priiis,  in  either  of  these 
cases,  that  the  leases  made  by  Dr.  Stuart  made  the  lessee 
tenant  as  to  two-thirds  to  the  rector  as  a  corporation  sole, 
and  as  to  one-third  to  Dr.  Stuart  as  an  individual  proprietor. 
On  the  plaintiff 's  part  it  was  insisted  that  the  defendant 
held  under  the  corporation  sole,  but  that  the  lease  contained 
covenants  on  the  lessor's  pare  not  binding  on  his  successor, 
and  that  on  the  expiration  of  the  term  he,  the  successor,  had  a 
right  to  possession.  He  did  not,  however,  confine  his  proof 
to  the  lease,  and  to  the  fact  that  defendant  had  held  under 
it,  and  still  continued  in  possession.  The  letters  patent  of 
1824:  were  put  in,  under  which  he  endeavored  to  establish 
his  title.  In  the  argum^ent  before  this  Court  it  was  howevef 
urged  that  the  tenants  had  taken  leases  from  Dr.  Stuart 
qua  rector,  and  were  estopped  from  denying  his  title  in  that 
capacity  or  the  title  of  the  plaintiff,  his  admitted  successor  ; 
though  it  was  also,  somewhat  inconsistently,  objected  that 
the  lease  was  made  by  Dr.  Stuart  in  his  personal  capacity, 
and  therefore  did  not  bind  the  plaintiff.  We  need  not 
repeat  our  reasons  for  holding  that  there  was  no  estoppel. 
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However,  after  judgment  had  been  delivered  in  the  other 
action,  and  some  other  matters  had  been  disposed  of,  our 
attention  was  called  to  the  case  of  Leech  v.  Leech  decided 
in  this  Court  in  Hilary  Term  1865  (24  U.  C.  R.  321),  in 
which  the  claimant  set  up  a  title  to  half  of  a  certain  lot 
under  a  conveyance  which  the  jury  found  to  be  voluntary, 
while  it  appeared  that  the  defendant  was  entitled  to  an  un- 
divided moiety  of  that  half  lot  under  a  subsequent  convey- 
ance for  value.  The  defendant  had  given  no  notice  limiting 
the  defence  to  such  moiety,  or  denying  an  actual  ouster  ;  her 
defence  covered  the  plaintiff's  entire  demand.  In  stating 
the  opinion  we  had  formed  respecting  the  conflicting  claims, 
I  observed  that  the  claimant  was  in  strictness  entitled  to  the 
postea,  but  no  formal  judgment  Avas  given  ;  and  possibly  it 
was  open  to  question  how  far  the  plaintiff  was  bound  to  have 
given  notice  of  his  claim  being  only  for  a  moiety,  before  he 
could  insist  that  the  defendant  should  admit  his  claim  and 
deny  actual  ouster.  The  necessity  of  giving  notice  of  the 
title  intended  to  be  relied  on,  may  raise  a  different  question 
from  what  would  arise  in  England  upon  a  similar  enactment 
as  to  joint  tenants,  &c. 

But  this  case  was  pressed  upon  us,  and  with  quite  as 
much  urgency  as  the  occasion  excused,  as  shewing  that  we 
should  order  the  postea  to  the  plaintiff  generally;  in  effect, 
that  we  should  enable  him  to  take  out  an  Hah.  Fac,  Poss. 
for  the  whole.  This  contention  rests  upon  the  29th  and 
30th  sections  of  our  Ejectment  Act,  which  are  similar  to  the 
188th  and  189th  sections  of  the  English  C.  L.  P.  Act,  1856. 
Before  that  law  was  passed  a  joint-tenant,  tenant  in  com- 
mon, or  coparcener,  had  no  right  to  recover  in  ejectment 
without  proof  of  actual  ouster  by  his  co-tenant,  &c.,  who 
was  in  actual  occupation— a  rule  founded  on  obvious  common 
sense.  In  these  cases,  however,  the  plaintiff  was  not  seek- 
ing to  recover  as  a  tenant  in  common  ;  his  notice  of  title 
and  his  entire  proceedings  were  directed  to  a  demand  of  the 
whole,  nor  has  the  defence  been  rested  on  the  assertion  of  a 
right  to  possession  short  of  the  possession  of  all  the  pre- 
mises contained  in  the  lease.    Both  sides  ignored  if  they 
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did  not  repudiate  the  idea  of  a  tenancy,  joint  or  in  common  ; 
and  the  defendant  could  not,  consistently  with  his  actual 
defence,  have  admitted  the  plaintiff's  right  to  an  undivided 
part,  when  he  was  urging  that  by  a  covenant  binding  upon 
the  plaintiif  he,  the  defendant,  had  a  right  to  possession 
because  he  had  a  right  to  have  his  lease  renewed.  The  case 
is  really  more  like  that  of  Denne  dem.  Boivyer  v.  Judge 
(11  East  288),  which  is  referred  to  in  the  judgment  in  the 
other  case,  where  the  Court  held  that  the  plaintiff  was 
entitled  to  a  verdict  for  three  undivided  fifth  parts,  having 
failed  in  proving  a  conveyance  for  more. 

The  observations  of  the  Judges  (the  majority)  in  Doe  v. 
King  (6  Ex.  791),  tend,  we  think,  to  sustain  this  view 
strongly,  which  is  consistent  with  the  unreported  case  of 
Davenport  v.  West^  decided  by  the  Court  of  Common  Pleas 
last  May. 

We  are  of  opinion  in  this  case  also  that  the  plaintiff  is 
entitled  to  recover  two  undivided  third  parts. 

R^ile  accordingly. 


The  President  Directors  and  Company  of  the  Gore 
Bank  v.  James  S<  Meredith  and  Jane  his  wife, 
Mary  Wilson  Notman,  and  William  ISTotman. 

Note  signed  by  Executors  Per.  Proc.  J.  31. — Proof  of  authority  to  bind  them 

personally. 

Action  against  J.  S.  Meredith  and  J.  his  wife,  M.  N.,  and  W.  N.,  as 
makers  of  four  notes  signed  "The  executors  of  the  estate  of  the  late 
"William  Notman,  per  Pro.  James  S.  Meredith."  M.  N.  was  called  as  a 
witness  by  plaintiffs,  and  proved  that  Meredith  had  managed  the  affairs 
of  the  estate  since  testator's  death,  and  she  had  left  it  to  him  to  do  what 
he  thought  best  in  winding  it  up ;  but  she  said  she  never  gave  him  power 
to  make  her  personally  liable,  and  that  she  knew  nothing  of  these  notes. 
The  Jury  having  found  for  the  plaintiffs — 

Held,  that  though  Meredith  might  have  sufficient  authority  as  regarded  the 
estate,  he  clearly  had  none  to  bind  defendants  personally,  as  they  were 
sued  ;  and  a  nonsuit  was  ordered. 

Declaration,  that  the  defendants,  under  the  name  and 
style  of  "the  executors  of  the  estate  of  the  late  William 
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Notman,"  on  the  11th  of  January,  1866,  by  their  promissory 
note  promised  to  pay^to  the  order  of  James  Mclntyre  at  the 
Gore  Bank,  Hamilton,  three  months  after  date,  the  sum  of 
$700,  and  the  said  James  Mclntyre  endorsed  the  said  note 
to  James  Mclntyre  and  Co.,  who  endorsed  the  same  to  tlie 
plaintiffs.  There  were  three  other  counts,  each  founded  on 
a  different  promissory  note  made  by  defendants  "  under  the 
name  and  style  aforesaid." 

Pleas  by  Meredith  and  his  wife — 1,  Did  not  make — 4th 
plea,  denying,  the  endorsement  to  plaintiffs  by  the  payees, 
the  executors  of  the  late  James  B.  Ewart.  There  were 
other  pleas  under  the  Stamp  Act.  Similar  pleas  were 
pleaded  by  the  other  defendants. 

The  cause  was  tried  at  Hamilton,  in  November  last,  before 
Richards,  C.  J. 

The  four  notes  declared  upon  were  produced  and  proved 
to  be  in  the  handwriting  of  the  defendant  Meredith.  That 
set  out  in  the  fourth  count  was  dated  2d  December  1865,  at 
three  months,  payable  to  the  order  of  the  Executors  of  the 
late  James  B.  Ewart.  It  was  indorsed  "  J.  M.  Babington, 
Agent  of  the  Executors  late  J.  B.  Ewart."  Mr.  Babing- 
ton swore  he  had  authority  to  indorse  for  the  estate,  and  he 
produced  it,  and  said  he  was  acting  under  that  power ;  he 
had  indorsed  several  promissory  notes  for  the  estate  of 
Ewart.  He  proved  that  the  defendant  William  Notman 
lived  in  Hamilton  ;  the  other  three  lived  together.  Defend- 
ant Meredith  managed  the  estate  of  the  late  William  Not- 
man, and  was  so  managing  when  Babington  received  this 
note.    He  also  gave  some  evidence  as  to  the  stamps. 

The  manager  of  the  plaintiffs'  bank  proved  that  after 
these  notes  fell  due,  defendant  William  Notman  asked  him 
for  a  statement  of  the  amount  due  by  his  father's  estate,  of 
the  notes  held  by  the  bank.  The  witness  asked  this  defendant 
if  Meredith  was  one  oT  the  executors,  and  he  answered, 
"  No,  but  he  acts  for  them."  The  witness  furnished  him 
with  a  statement  in  writing. 

The  defendant  Mary  W.  Notman  was  called  by  the  plain- 
tiffs, and  stated  that  she  was  an  executrix  under  her  father's 
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will.  (It  was  admitted  that  Jane  Meredith,  this  witness,  and 
William  Notman  were  executrices  and  executor,  and  that  the 
testator  died  on  the  19th  September,  1865.)  This  witness 
proceeded  to  say  that  defendant  INIeredith  had  managed 
the  aflairs  of  the  estate  ever  since  testator's  death  :  that  she 
had  never  been  consulted  about  the  matters  of  the  estate, 
but  left  it  to  Mr.  Meredith  to  do  what  he  thought  best, 
which  she  explained,  to  do.  what  was  best  in  winding  up  the 
aifairs  of  the  estate  ;  she  never  gave  him  aiiy  poiuer  to  make 
her  i^^'^'sonally  liable  ;  she  was  not  aware  there  were  any 
notes ;  knew  nothing  of  it.  Her  brother  William  (defend- 
ant) was  absent  when  testator  died,  and  returned  about  the 
9th  January,  1866,  and  since  his  return  she  had  not  consulted 
with  any  ofte. 

The  plaintiffs'  cashier  proved  that  these  notes  were 
brought  to  him  by  Mr.  Mclntyre,  for  whom  they  Avere  dis- 
counted, and  who  in  the  beginning  of  1863  owed  the  plain- 
tiffs from  f 70,000  to  $80,000,  and  owed  about  the  same  sum 
when  these  notes  were  given;  he  did  not  ask  Mclntyre 
how  he  came  to  get  the  notes ;  the  form  of  the  notes  did 
not  strike  him  as  singular ;  he  did  not  know  who  were  the 
executors  of  the  late  William  Notman,  and  did  not  then  give 
credit  to  them  personally,  and  did  not  tKen  at  all  consider 
the  solvency  of  the  makers.  One  note  was  payable  to  the 
executors  late  James  B.  Ewart,  another  to  James  Mclntyre, 
and  the  other  two  to  James  Mclntyre  &  Co.,  in  liquidation, 
and  ail  were  signed  thus,  "  The  executors  of  the  late  Wm. 
Notman,  per  pro.  James  S.  Meredith."  Two  of  them  bore 
date  before  defendant  William  Notman  returned  home. 
A  non-suit  was  moved  for,  on  the  following  objections : — 
1st.  The  action  is  brought  against  a  married  woman  (Mrs. 
Meredith,)  on  her  personal  contract. 

2.  No  proof  of  any  authority  on  the  part  of  James  S. 
Meredith  to  bind  the  defendants  ;  the  admission  by  William 
Notman  only  admits  that  Meredith  was  acting  for  the  es- 
tate, and  Miss  Notman  denies  any  authority  to  him  at  all. 

3.  The  notes  were  void  under  the  Stamp  Act. 

y  The  learned  Chief  Justice  ruled  that  as  to  the  fourth  plea 
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the  verdict  should  be  for  the  defendants :  that  as  to  the  con- 
tract of  the  married  woman,  the  question  must  be  raised  by 
plea  in  abatement  or  upon  error  ;  but  he  reserved  leave  to  the 
de^ndants  to  move  to  enter  a  non-suit  upon  any  of  these 
objections,  and  he  left  it  to  the  Jury,  as  a  matter  of  fact, 
whether  James  S.  Meredith  was  authorised  to  bind  the  ex- 
ecutors personally,  pointing  out  the  difference  between  au- 
thorising or  shewing  that  a  party  is  winding  up  the  business 
of  an  estate,  and  authorizing  an  attorney  to  sign  notes 
which  would  bind  an  individual  personally.  He  told  the 
jury  that  as  this  action  was  joint  against  all  the  defendants, 
if  the  plaintiffs  failed  against  any  one  the  verdict  must  be 
against  the  plaintiffs  as  to  all. 

The  jury  found  for  the  plaintiffs  generally,  $2,697,  with 
leave  reserved  to  reduce  it  to  $1,238  56cts.,  or  $1,968  93 
cts.,  or  $1,966  86cts.;  or  to  enter  a  nonsuit. 

Moss  obtained  a  rule  calling  upon  the  plaintiffs  to  shew 
cause  why  a  nonsuit  should  not  be  entered  on  the  leave  re- 
served, renewing  the  objections  taken  at  Nisi  Prius — inclu- 
ding the  objection  that  the  note  set  out  in  the  fourth  count 
was  not  endorsed  by  the  executors  of  the  late  James  B. 
Ewart,  but  by  one  Babington,  and  that  the  words,  "  agent 
of  the  executors,"  are  mere  description,  and  do  not  make 
this  endorsement  one  by  the  executors ;  or  to  reduce  the 
verdict,  according  to  the  leave  reserved  ;  or  to  arrest  judg- 
ment, on  the  ground  that  it  aj3pears  in  the  declaration  that 
at  the  time  the  alleged  causes  of  action  accrued  the  said 
Jane  Meredith  was  a  married  woman  ;  or  for  a  new  trial  on 
the  law  and  evidence,  and  the  weight  of  evidence.  He  cited 
France  v.  White,  1  M.  &  G.  731 ;  Mitchinson  v.  Hewson, 
7  T.  R.  348 ;  Barlow  v.  Bishop,  1  East  432 ;  Davidson  v. 
Stanley,  2  M.  &  Gr.  721 ;  Hay  v.  Groldsmid,  2  Smith  79 ; 
Murray  v.  East  India  Company,  5  B.  Al.  204 ;  Attwood 
V.  Munnings,  7  B.  &  C.  278 ;  Llewellyn  v.  Winckworth,  13 
M.  &  W.  598;  Heathfieldy.  Van  Allen,  7  C.  P.  346  ;  Dick  v. 
Gordon,  6  Grant  U.  C.  Chy.  Bep.  394 ;  Furze  v.  Sharwood, 
2  Q.  B.  388;  Leadhitter  v.  Farrow,  5.  M.  &  S.  345;  Boss 
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et.  ah  V.  Codd,  7  U.  C.  R.  64 ;  Richardson  v.  Hall,  1  B.  & , 
B.  50  ;  Fenn  v.  Harrison,  3  T.  R.  761 ;  France  v.  White, 
1  Scott.  N.  R.  604;  Hogg  v.  Snaith,  1  Taunt.  347; 
Esdaile  v.  LaNauze,  1  Y.  &  C.  394 ;  Pole  v.  Leash,  9  Jur.. 
N.  S.  829  ;  Chitty  on  ^^VZ^,  25. 

il^.  C.  Cameron,  Q.  C,  shewed  cause,  and  cited  Biirch  v. 
Leake,  7  M.  &  G.  377 ;  DeBlaquiereY,  Becker,  8  C.  P.  167  ; 
Lindus  V.  Bradivell,  5  C.  B.  383;  Green  v.  Kopke,  18  C. 
B.  549  ;  Frescott  v.  jP/m/?,  9  Bing.  19  ;  Auldjo  v.  3Ic- 
Dougall,  3  0.  S.  199. 

Draper,  C.  J,,  delivered  the  judgment  of  the  Court. 

This  action  is  not  brou2;ht  a2;ainst  the  defendants  as  ex- 
ecutrices  and  executor  of  their  father's  estate.  For  though 
the  promissory  notes  are  all  signed,  the  executors,  &c.,  per 
procuration  James  S.  Meredith,  the  notes  are  declared  on 
as  made  by  the  individuals  who  fill  that  character,  and  not 
against  them  as  executors.  Any  judgment  obtained  in  this 
action  would  be  de  bonis  projjriis  ;  it  could  not  be  de  bonis 
testatoris,  for  the  notes,  the  sole  causes  of  action,  were  not 
made  until  after  his  death.  They  could  not  however  set  up 
want  of  consideration,  for  the  forbearance  or  giving  time 
for  payment  of  a  debt  due  by  the  testator,  if  he  owed  the 
debt  represented  by  these  notes,  would  have  been  a  good 
consideration. — Child  v.  Blonins  (2  B.  &  B.  460),  cited  in 
Barnard  v.  Fumfreft  (5  M.  &  Cr.  71).  There  is,  however, 
nothing  but  the  use  of  the  name  the  executors,"  &c.,  to 
connect  these  notes  or  the  consideration  for  them  with  the 
testator. 

The  plaintiffs'  right  to  recover  does  not  depend  upon 
Meredith  having  authority  to  manage  and  wind  up  the 
estate,  of  w^hich  the  defendants  (excepting  himself)  were 
executors,  but  upon  whether  he  had  authority  to  give  prom- 
issory notes  binding  on  those  executors  as  individuals.  As 
regarded  the  estate  there  was  some  eviden»e  of  authority,  as 
least  to  wind  up,  and  that  might  include  authority  to  bring 
or  defend  actions,  and  for  such  purposes  to  use  the  defend- 
ants' names  as  executors,  and  the  consequences  might  be  in 
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some  cases  that  the  defendants  would  be  liable  de  bonis  pro- 
priis — for  costs,  for  instance.  But  that  is  a  very  different 
thing  from  entering  into  a  contract  or  promise  on  their 
part  as  individuals,  and  this  is  what  the  plaintiffs  are  claim- 
ing. There  is  no  privity  as  to  consideration  between  the 
plaintiffs  and  defendants  or  the  testator.  They  get  the 
notes  from  a  person  who  is  very  largely  indebted  to  them, 
and  discount  them  for  him. 

That  a  power  of  attorney  (and  none  is  proven  in  this 
case)  to  demand,  sue  for  and  recover  all  debts  and  receive 
all  moneys,  does  not  authorize  the  attorney  to  indorse  bills, 
is  established  by  Murray  v.  The  East  India  Qom'pany^  (5 
B.  &  Al.  210).  Eogg  v.  Snaith,  (1  Taunt.  367)  is  a  strong 
authority  to  the  same  effect.  These  with  other  cases  were 
cited  by  Mr.  Moss  in  his  argument. 

The  burthen  of  proving  the  authority  of  Meredith  was 
clearly  upon  the  plaintiffs.  They  must  show  that  the  per 
procuration''  was  a  reality.  They  might  have  put  it  beyond 
all  doubt  by  calling  him  ;  instead  of  this  they  rely  on  some 
of  his  statements,  he  being  only  a  defendant  for  conformity, 
as  husband  of  one  of  "  the  executors." 

In  winding  up  the  estate  Meredith  may  have  required  to 
raise  money.  Conceding  that  he  had  authority  (of  which 
there  is  no  proof)  to  pledge  or  charge  the  real  or  personal 
property  of  the  estate,  it  is  a  very  different  thing  to  charge 
the  personal  representatives  of  it  in  their  individual  capa- 
city.   Yet  unless  this  is  done"  this  action  fails. 

But  not  only  was  there,  as  we  think,  no  evidence  to  estab- 
lish such  authority  affirmatively,  but  the  evidence  of  Miss 
Notman,  who  was  called  as  a  witness  by  the  plaintiffs,  di- 
rectly negatives  its  existence  as  regards  herself ;  and  if  it  be 
positively  disproved  as  to  her,  the  action  equally  fails. 

Upon  these  two  grounds,  therefore — that  though  Mere- 
dith had  sufficient  authority  as  regarded  the  estate,  none  was 
shewn  to  render  ,the  executors  individually  liable,  and  that 
as  to  one  defendant  such  authority  was  negatived  by  the  un- 
questioned evidence  of  one  of  their  own  witnesses — we  are 
of  opinion  the  plaintiffs  should  be  nonsuited,  and  that  the 
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rule  for  that  purpose  should  be  made  absolute.  It  is  quite 
true  that  agency  is  a  proper  question  for  a  jury,  but  they 
cannot  be  allowed  to  entertain  the  question  if  there  be  no 
evidence  to  support  it. 

This  conclusion  renders  it  unnecessary  to  consider  the 
other  points  taken. 

Rule  absolute  for  nonsuit. 


AVaddell  v.  Corbett  et  al. 

Application  in  Chambers — Subsequent  application  to  the  Court — Practice. 

Where  a  Judge  in  Chambers  discharged  a  summous  to  set  asiDe  a  fiual 
judgment :  Held,  that  an  application  to  the  Court  for  the  same  purpose 
must  be  by  way  of  appeal  from  the  order,  not  as  an  original  motion,  and 
that  all  the  papers  filed  on  the  application  in  Chambers  must  be  brought 
before  the  Court. 

Qucere,  as  to  the  right  to  file  additional  aflSdavits. 

Robert  A,  Harrison  obtained  a  rule  calling  on  the  defen- 
dants, Corbett,  Murray,  and  Gay,  to  shew  cause  why  the 
final  judgment  entered,  and  the  taxation  of  costs,  and  issue 
of  writ  of  -fieri  facias,  and  all  proceedings  had  thereunder, 
or  some  of  them,  should  not  be  set  aside  with  costs,  for 
irregularity,  in  this,  that  defendants  were  not  in  a  position 
to  enter  such  judgment  so  long  as  there  were  other  issues  on 
the  record  undisposed  of,  as  disclosed  in  affidavits  and 
papers  filed  ;  and  why  the  order  of  the  Honourable  Mr. 
Justice  Hagarty,  dated  6th  July,  1866,  discharging  with 
costs  the  plaintiff's  summons  asking  for  the  foregoing,  should 
not  be  discharged,  on  the  ground  that  the  plaintiff  was  in 
law  entitled  to  have  said  summons  made  absolute  as  to  some 
of  the  matters  therein  contained,  as  disclosed  in  affidavits 
and  papers  filed,  with  leave  to  the  plaintiff  to  refile  on  this 
application  such  papers  already  filed  in  Chambers  as  he  might 
deem  necessary  for  the  purpose  of  this  application,  and  on 
reading  the  papers  and  affidavits  filed. 
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G-wynne^  Q.  C,  shewed  cause.  He  objected  that  the 
application  could  not  be  entertained  as  an  original  motion, 
but  must  be  by  way  of  appeal  from  the  Judge's  order : — 
that  it  was  not  made  by  way  of  appeal ;  and  that  all  the 
papers  filed  on  the  application  in  Chambers  were  not 
before  the  Court.  He  cited  Warman  v.  Ralahan,  6  Jur. 
N.  S.  1301;  Mitchell  v.  Harding,  5  L.  T.  R^p.  K  S. 
348;  PoGoch  v.  Pickering,  21  L.  J.  Q.  B.  365  ;  Brown  v. 
Bamford,  9  M.  &  W.  42  ;  Teggin  v.  Langford,  10  M.  & 
W.  556  ;  Shortridge  v.  Young,  12  M.  &  W.  5 ;  In  re  Stret- 
ton,  14  M.  &  W.  806 ;  Tinkler  v.  Hilder,  4  Ex.  187  ; 
Wearing  v.  Smith,  10  Jur.  924 ;  Hallett  v.  Cresswell,  10 
Jur.  266. 

Robert  A.  Harrison,  contra. 

Draper,  C.  J.,  delivered  the  judgment  of  the  Court. 

As  to  the  preliminary  objection,  we  agree  with  Mr. 
Gwynne,  that'if  a  Judge's  order  is  moved  against,  everything 
which  he  had  before  him,  which  furnished  the  materials  and 
foundation  for  his  decision,  must  be  brought  before  the 
Court.  This  it  appears  has  not  been  done  here,  and  there- 
fore the  second  branch  of  this  rule  must  be  refused.  But 
we  are  of  opinion  that  an  application  to  a  Judge  in  Chambers 
which  fails  creates  no  bar  to  a  subsequent  independent  appli- 
cation to  the  Court  for  the  relief  desired.  None  of  the 
cases  cited  are  adverse  to  this  proposition,  and  those  which 
most  resemble  the  present  case  rest  upon  some  special  reason 
not  applicable  here. 

There  seems  a  distinction,  though  it  is  not  recognized  by 
authority  of  decided  cases,  between  applications  to  set  aside 
an  order  made  by  a  Judge  at  Chambers  and  a  discharge  of 
a  summons  simply  refusing  what  the  summons  asked  for.  In 
the  former  case,  all  that  was  before  the  Judge  must  be 
brought  before  the  Court,  and  it  has  been  said  only  what 
was  before  the  Judge,  which  would  appear  the  true  principle 
if  the  application  to  the  Court  is  to  be  considered  as  an 
appeal. 

Still  in  Sanderson  v.  Procter  (10  Ex.  18T),  the  Court 
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received  an  affidavit  not  before  the  Judge,  and  in  Smith  v. 
Goldsivortliy  (2  Q.  B.  717),  an  application  to  plead  certain 
pleas  was  entertained,  though  a  Judge  at  Chambers  had 
refused  leave  to  plead  them,  without  bringing  his  order  and  the 
rule  to  plead  founded  thereon  before  the  Court ;  and  this 
case  was  acted  upon  in  Hallett  v.  Cresszoell  (10  Jur.  266). 

On  the  other  hand,  Warmanv.  Halahan  (6  Jur.  N.  S. 
1301),  decides  that  where  a  plaintiff  having  recovered  by 
action  in  the  Superior  Court  a  sum  under  <£20,  has  applied 
to  a  Judge  at  Chambers  for  an  order  for  his  costs  under  Stat. 
15  &  16  Vic.  ch.  54,  sec.  4,  and  such  order  has  been  refused, 
he  can  only  apply  to  the  Court  by  way  of  appeal,  and  not 
by  original  motion.  Mitchell  y.  Harding  (5  L.  T.  Rep.  N.  S. 
Q.  B.  348),  approves  and  follows  this  decision  of  Crompton, 
J.,  in  Warman  v.  Halahan ;  and  on  the  objection  that  the 
application  was  by  original  motion,  the  Court  of  Queen's 
Bench  discharged  the  rule  without  costs,  though  they  subse- 
quently granted  a  rule  nisi  upon  the  production  of  an  affi- 
davit stating  what  the  materials  were  which  had  been  pro- 
duced before  the  Judge  in  Chambers. 

Upon  this  preliminary  objection  the  rule  must  therefore 
be  discharged. 

Rule  discharged,  (a) 


(a)  See  Small  v.  Eccles,  1  U.  C.  L.  J.  122,  N.  S.  ;  Jackson  v.  Shorter, 
Weekly  Notes  for  1867,  p.  44,  C.  P. 


MEMORANDUM. 

During  this  Term  the  following  gentlemen  were  called  to 
the  Bar  : — John  Parker  .Thomas,  Amzi  Lewis  Mordbn, 
Michael  Walsh,  Daniel  McCarthy  Defoe,  George 
Denmark,  Archibald  Bell. 
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{February  Ath  to  February  IQih,) 


Present : 

The  Hon.  William  Henry  Draper,  O.B.,  O.J, 

"    John  Hawkins  Hagarty,  J. 
"      "    Joseph  Curran  Morrison,  J. 


In  the  matter  of  Guillot  and  The  Sandwich  and 
Windsor  Gtravel  Road  Company. 

Sheriff's  sale  of  stock — Mandamus  to  transfer — Demand  and  refusal — C.  S. 

C.  ch,  70. 

On  application  for  a  mandamus  to  a  road  company  to  transfer  stock  to  a 
purchaser  thereof  under  execution — Reld,  that  a  demand  and  refusal 
after  service  of  the  attested  copy  of  execution,  was  essential,  under  C.  S.  C, 
ch.  70  ;  and  for  want  of  it  the  rule  was  discharged  with  costs. 

The  execution  debtor  was  the  president  of  the  company,  and  on  shewing 
cause  affidavits  made  by  him  were  filed,  asserting  payment  of  the  exe- 
cution before  the  sale,  &c.  Held,  that  this  could  not  justify  the  company 
in  refusing  to  transfer,  for  they  had  no  concern  with  the  transactions 
between  the  execution  plaintiff  and  defendant,  or  between  that  defend- 
ant and  the  Sheriff. 

Qumre,  as  to  the  effect  of  a  delay  in  serving  the  attested  copy  beyond  the 
ten  days  after  the  sale  prescribed  by  the  act. 

■t 

Prince,  Q.C.,  obtained  a  rule  Wist  for  a  peremptory  writ  of 
mandamus  to  the  road  company  to  transfer  two  shares  of  their 
capital  stock  to  the  complainant,  which  shares  he  had  pur- 
chased at  a  Sheriff's  sale  upon  an  execution  against  the  goods 
and  chattels  of  Charles  Baby,  at  the  suit  of  Drouillard  et  al. 

The  affidavits  on  which  the  rule  issued  stated  the  following 
facts : 
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1.  That  upon  the  1st  February,  1866,  the  applicant  pur- 
chased at  Sheriflf's  sale  by  auction  two  shares  in  this  com- 
pany for  £10  10s.,  which  he  then  paid  to  the  Sheriff,  the 
same  being  the  highest  bid. 

2.  That  the  applicant  afterwards  (not  stating  when)  noti- 
fied the  company  through  their  president  (not  naming  him) 
of  his  purchase,  and  requested  that  the  sale  might  be  enter- 
ed as  a  transfer  in  the  books  of  the  company,  which  had  not 
been  done,  and  the  president  told  him  it  should  not  be  done, 
as  he  did  not  recognize  the  validity  of  the  sale. 

3.  That  the  company  is  a  corporation  formed  under  the 
Joint  Stock  Companies  Act  for  formation  of  roads  in  Upper 
Canada  ;  that  the  secretary  and  treasurer  thereof  then  and 
since  resided  in  Detroit. 

4.  That  the  Sheriff  never  was  awai'e  of  any  place  where 
service  of  process  on  the  company  could  be  made. 

5.  That  the  said  Charles  Baby  was  then  their  president. 

6.  That  so  soon  as  he  could  find  the  secretary  and  trea- 
surer in  Canada  the  Sheriff  caused  an  attested  copy  of  the 
writ  of  execution  and  certificate  of  sale,  pursuant  to  the 
statutes,  to  be  served  upon  him. 

7.  The  said  Charles  Baby  informed  the  Sheriff  that  he 
did  not  intend  to  recognize  the  sale,  because,  as  he  alleged, 
nothing  was  due  on  the  writ  of  execution. 

8.  That  Josiah  Strong,  secretary  and  treasurer  of  the 
company,  was  served  on  the  10th  of  March,  1866,  with  an 
attested  copy  of  the  writ  of  execution,  on  which  was  in- 
dorsed the  Sheriff's  certificate  of  the  sale. 

9.  That  after  the  sale  Mr.  Prince,  the  applicant's  soli- 
citor, met  Mr.  Strong,  and  inquired  of  him  whether  there 
was  any  place  in  Canada  where  the  company  could  be  served 
with  process,  and  he  replied  he  was  not  aware  of  any :  that 
the  solicitor  then  informed  him  of  the  sale,  and  that  he  wished 
to  have  the  legal  notification  of  it  properly  served  on  the 
company,  on  which  Mr.  Strong  begged  he  would  wait  a  few 
days,  and  he  would  see  what  could  be  done  ;  and  a  few  days 
afterwards  he  referred  the  solicitor  to  the  president  of  the 
company:  that  the  solicitor  applied  to  the  said  Charles  Baby, 
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who  he  understood  was  the  president,  and  requested  that  the 
shares  should  be  transferred  in  the  books  of  the  company  to 
Guillot,  and  Baby  anewered  to  the  effect  that  the  solicitor 
or  his  client  knew  their  legal  rights,  and  could  pursue  what 
course  they  pleased  ;  and  the  solicitor  told  him  that  a  man- 
damus would  be  applied  for. 

Holmested  shewed  cause,  and  filed  affidavits  involving 
statements  partly  in  relation  to  the  company,  partly  to 
Mr.  Baby  as  the  execution  debtor. 

As  to  the  first,  Mr.  Baby  swore  that  he  was  and  had  been 
secretary  to  the  company  since  its  formation  on  the  3rd  of 
February,  1852  :  that  since  then  the  company  had  appointed 
their  regular  officers,  and  on  the  18th  December,  1865,  they 
appointed  for  the  then  ensuing  year  Dr.  Charles  Casgrain, 
president,  Josiah  Strong,  treasurer,  and  the  said  Charles 
Baby,  secretary :  that  the  president  resided  in  the  town  of 
Windsor ;  that  he  (Baby)  as  secretary  kept  the  proceedings 
of  the  company  in  a  book  at  his  office  in  Sandwich,  and  that 
they  had  always  been  accessible  to  the  public,  and  that  the 
Sheriff  knew^  it,  and  had  examined  the  same,  and  had  cor- 
responded with  Baby  as  secretary. 

The  residue  of  Mr.  Baby's  affidavit  related  to  his  personal 
interest  as  execution  debtor.  He  swore  that  before  the  sale 
he  paid  to  the  Sheriff  the  amount  of  the  execution  and  fees, 
the  poundage  ($26)  excepted,  and  that  the  Sheriff  sold  in 
order  to  collect  his  poundage  after  written  notice  not  to  sell 
and  a  request  to  have  his  fees  taxed,  and  after  payment  to 
him  of  75  cts.,  the  fees  for  taxation :  that  Guillot  informed 
him  that  prior  to  the  sale  the  Sheriff  stated  that  Baby  had 
forbidden  it,  but  that  the  Sheriff  having  agreed  to  indemnify 
him,  he  (Guillot),  at  the  request  of  the  Sheriff,  purchased  the 
stock,  and  he  held  the  Sheriff  responsible  if  the  sale  was 
made  void. 

In  reply,  Guillot  denied  the  truth  of  the  statement  so  far 
as  he  was  concerned,  and  he  swore  that  this  application  was 
bond  fide  made  on  his  behalf;  and  the  Sheriff  swore  that  the 
proceedings  of  the  company  had  not  been  kept  in  a  book. 
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nor  were  they  accessible  to  the  public :  that  he  applied  to 
Baby  to  allow  him  to  inspect  the  minute-book  and  papers  ; 
that  no  such  book  was  produced,  but  "  written  memoran- 
dums on  scraps  of  loose  paper,  which  were  represented  by 
Baby  to  be  the  only  minutes  of  the  company's  proceedings 
in  his  custody  or  possession."  And  he  denied  that  Baby 
paid  the  amount  of  the  execution,  as  stated  by  him,  and  said 
the  shares  were  not  sold  for  the  purpose  of  collecting  the 
poundage  ;  that  the  money  paid  by  Baby  was  not  the  bal- 
ance of  debt  and  costs  ;  that  he  never  refused  to  have  his 
costs  taxed;  and  never  told  Baby  he  would  sell  for  the 
poundage. 

Holmested,  in  shewing  cause,  objected  that,  under  the 
Con.  Stat.  C.  c.  70,  a  demand  and  refusal  at  or  after  the 
service  of  the  copy  of  the  writ  of  execution  was  requisite, 
and  was  not  shewn ;  and  that  a  mandamus  would  not  lie, 
there  being  a  remedy  by  action,  ile  cited  Tapping  on 
31andamus  18,  21,  22;  Hughes  v.  Mutual  Fire  Ins.  (Jo, 
of  Newcastle,  13  U.  C.  R.  153  ;  Rex  v.  Dayrell,  1  B.  &  C. 
485 ;  Bex  v.  The  Brecknock  and  Abergavenny  Canal  Co,, 
3  B.  &  Ad.  21T  ;  McMurrich  v.  The  Bond  Head  Harbour 
Co.,  9  U.  C.  R.  333. 

C.  Robinso7i,  Q.C.,  supported  the  rule,  citing  The  School 
Trustees  of  Otonabee  and  Casement,  17  U.  C.  R.  275 ;  The 
School  Trustees  of  Toronto  and  the  Corporation  of  Toronto, 
23  U.  C.  R.  203 ;  Croodwin  v.  Ottaiva  and  Prescott  B,  W. 
Co.,  21  U.  C.  R.  186. 

Draper,  C.  J.,  delivered  the  judgment  of  the  Court. 

We  feel  strongly  inclined  to  hold  that  there  was  sufficient 
evidence  of  demand  and  refusal,  if  it  appeared  that  at  the 
time  the  demand  was  made  Guillot  was  in  a  situation  to 
make  it. 

He  is  a  purchaser  at  Sheriff's  sale,  under  an  execution 
against  the  goods  and  chattels  of  Charles  Baby,  of  two  shares 
in  the  Windsor  and  Sandwich  Gravel  Road  Company.  The 
sale  was  on  the  1st  of  February,  1866,  and  Guillot  swears 
that  after  the  sale  he  notified  the  president,  and  requested 
32  VOL.  XXVI. 
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that  the  transfer  might  be  made,  which  the  president  re- 
fused. He  does  not  give  the  president's  name,  nor  fix  the 
date  of  this  request.  It  may  have  been  directly  after  the 
sale  or  directly  before  he  swore  to  his  affidavit  (23rd  May 
last). 

The  attested  copy  of  the  execution  was  not  served  on  Mr. 
Strong  until  the  10th  of  March,  1866. 

We  infer  from  the  account  given  in  Mr.  Prince's  affidavit 
of  his  conversation  with  Mr.  Strong  and  Mr.  Baby,  that 
the  copy  of  the  execution  was  not  served  until  after  both 
these  conversations,  and  hence  we  must  conclude  that  there 
was  no  demand  after  the  10th  March,  1866.  Guillot's  re- 
quest to  the  president  was  refused*  On  this  he  probably 
consulted  Mr.  Prince,  who  then  applied  for  information 
whether  there  was  any  place  in  Canada  where  papers  could 
be  served  on  the  company,  both  to  Mr.  Strong  and  to  Mr. 
Baby.  On  getting  the  latter's  answer  he  naturally  caused 
the  writ  of  execution  to  be  served,  and  there  is  no  proof  of 
demand  and  refusal  after  this,  which  proof  we  take  to  be 
indispensable.  For  want  of  it  we  think  the  rule  must  be 
discharged  with  costs. 

At  the  same  time  it  is  only  right  to  the  applicant  to  say 
that  we  think  the  company  cannot  justify  their  refusal  upon 
the  transactions  between  the  plaintiff  and  defendant  in  the 
execution,  or  between  that  defendant  and  the  Sheriff ;  they 
have  no  concern  with  either. 

It  is  the  Sheriff's  duty  within  ten  days  after  the  sale  to 
serve  the  company  with  an  attested  copy  of  the  execution, 
and  his  certificate  endorsed  thereon,  certifying  to  whom  the 
share  or  shares  have  been  sold  and  the  'person  who  has  pur- 
chased the  same,  and  the  statute  says  the  proper  officer  of 
the  company  shall  enter  such  sale  as  a  transfer.  The  com- 
pany having  been  served  have  a  duty  to  discharge,  i.e.,  to 
make  the  transfer.  They  are  not  a  tribunal  to  decide  upon 
the  validity  of  the  sale,  nor  to  act  upon  the  interested  ex  parte 
representations  or  conclusions  of  one  of  their  own  officers. 
All  they  are  concerned  with  is,  the  service  on  them  of  what 
the  law  requires.    If  the  Sheriff  has  done  wrong  he  is 
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responsible.  A  delay  beyond  the  ten  days  in  making  the 
service  would,  we  presume,  protect  the  company  as  well  as  a 
bond  fide  purchaser  in  respect  of  anything  done  pending 
such  delay ;  but  unless  the  delay  afforded  evidence  of  a 
waiver  of  the  sale,  we  are  not  prepared  to  say  that,  after 
service  of  the  necessary  papers,  the  company  would  not  be 
bound  to  make  the  transfer  to  the  purchaser  named  in  the 
Sheriff's  certificate,  if  the  shares  were  at  the  time  of  the 
service  still  standing  in  the  name  of  the  execution  debtor. 

Rule  discharged. 


The  President  Directors  and  Company  of  the  Gore 
Bank  v.  Crooks. 

Executors — Power  of  attorney  by — Endorsement  under — Authority. 

The  plaintiffs  sued  defendant,  who  was  an  executor  of  E.,  as  iodorser  of 
three  promissory  notes  payable  to  "the  executors  of  the  late  E.,"  two 
being  endorsed  "  J.  M-  B.,  agent  of  the  executors  of  the  late  E.,"  and 
the  third  "the  executors  late  Yi.,  per  pro  B."  B.  held  a  power  of  at- 
torney from  the  executors,  by  which  they  as  executrix  and  executors 
authorised  him  (among  other  things)  for  them  as  such  executrix  and 
executors  to  make  and  endorse  all  such  promissory  notes  as  might  be 
requisite  in  the  conduct  and  management  of  the  estate.  These  notes  it 
appeared  were  received  by  B.  from  the  makers  for  debts  due  to  the 
estate,  and  given  by  him,  endorsed  as  above,  to  M.,  one  of  the  executors, 
who  was  largely  indebted  to  the  estate,  and  was  in  difficulties,  M.  tell- 
ing him  that  he  wanted  to  get  them  discounted  on  his  own  account. 
They  were  so  discounted  by  the  plaintiffs,  to  whom  M.  owed  a  large 
sum,  and  who  made  no  enquiries  as  to  the  extent  of  B's.  authority,  or  the 
circumstances  under  which  M.  obtained  them.  Defendant  knew  nothing 
of  the  matter  until  after  the  notes  fell  due.  The  Court  being  left  to 
draw  inferences  of  fact,  and  the  question  being  the  personal  liability  of 
the  defendant — 

Eeld—\.  That  the  indorsements  were  sufficient  in  form  ;  but,  2,  that  not 
being  for  the  purposes  of  the  estate  they  were  not  within  the  authority 
given  to  B.,  the  extent  of  which  it  was  the  plaintiffs'  duty  to  ascertain  ; 
and  a  non  suit  was  ordered. 

Quaere  as  to  the  effect  of  a  power  given  by  an  executor.  Semble,  that  it 
may  authorize  the  attorney  to  charge  him  by  acceptances,  &c.,  in  his 
own  right,  for  otherwise  it  would  be  illusory,  but  only  for  the  payment 
of  testator's  debts. 


The  declaration  contained  three  counts.  The  first  stated 
that  the  executors  of  the  late  William  Notman,  on  the 
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2nd  of  December,  1865,  by  their  promissory  note  now 
over-due,  promised  to  pay  to  the  order  of  the  defendant, 
under  the  name  and  style  of  "  the  executors  of  the  late 
James  B.  Ewart,"  at  the  Gore  Bank,  in  Hamilton,  three 
months  after  date,  $700,  and  the  defendant  under  the  name 
and  style  aforesaid  endorsed  the  said  note  to  James  Mcln- 
tyre  and  Co.,  who  indorsed  the  same  to  the  plaintiffs. 
Presentment,  dishonor,  and  notice  were  averred. 

Second  count — that  one  A.  W.,  on  the  1st  October,  1865, 
by  his  promissory  note  now  over-due,  promised  to  pay  to  the 
defendant  under  the  name  and  style  of  the  executors  of 
the  late  J.  B.  Ewart,"  at  the  Bank  of  British  North  Amer- 
ica in  Hamilton,  three  months  after  date,  $786  37  cts.,  and 
the  defendant  under  the  name  and  style  aforesaid  endorsed 
the  said  note  to  James  Mclntyre  &  Co.,  who  endorsed  the 
same  to  the  plaintiffs.    Presentment,  &c. 

Third  count-— that  the  said  A.  W.  on  the  10th  of  Janu- 
ary, 1866,  by  his  other  promissory  note  now  over-due,  pro- 
mised to  pay  the  defendant,  under  the  name  &c.,  (as  before) 
three  months  after  date  $800  38  cts.  ;  endorsements  as  be- 
fore, and  presentment,  &c. 

Pleas — 1st,  Did  not  endorse  under  the  name  and  style  of 
"  the  executors  of  the  late  James  B.  Ewart."  2d,  Denial 
of  due  notice.  These  two  pleas  were  separately  pleaded  to 
each  count.    Issue  joined. 

The  trial  took  place  at  Hamilton,  in  October  last,  before 
Richards,  C.  J. 

Evidence  was  given  that  the  late  William  Notman  being 
in  his  lifetime  indebted  to  the  estate  of  J.  B.  Ewart,  had 
given  his  promissory  note  on  account  thereof,  and  that  since 
his  death  his  (Notman's)  executors  had  given  renewal  notes 
from  time  to  time,  of  which  this  was  one. 

Williams,  the  maker  of  the  other  two  notes,  rented  a  farm, 
part  of  the  estate,  and  being  in  arrear  gave  these  notes, 

The  note  first  declared  upon  was  signed  "  The  executors 
of  the  late  William  Notman  per  pro.  James  S.  Meredith," 
and  was  indorsed  J.  M.  Babington,  agent  of  the  execu- 
tors of  the  late  J.  B.  Ewart." 
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The  note  given  in  evidence  under  the  second  count  was  in 
fact  dated  4th  October,  not  1st,  and  was  indorsed  in  like 
manner  as  that  in  the  first  count. 

The  last  note  was  indorsed  "  the  executors  of  the  late  J. 
B.  Ewart,  p.  pro.  J.  M.  Babington.'' 

Probate  of  the  will  of  James  Bell  Ewart,  as  to  rights 
credits  and  chattels  in  Upper  Canada,  was  granted  on  the 
10th  of  January,  1854,  to  his  widow  Mary  Margaret,  execu- 
trix, and  to  James  Mclntyre  and  Adam  Crooks  executors 
therein  named. 

Babington  had  a  power  of  attorney  from  the  three  Cana- 
dian executors,  dated  6th  January  1854,  by  which  Mrs. 
Ewart  as  executrix  and  Mclntyre  and  the  defendant  as  exec- 
utors appointed  him  their  attorney,  for  them  as  such 
executrix  and  executors  to  make,  draw,  accept  and  in- 
dorse all  and  every  promissory  notes,  drafts,  bills  of  ex- 
change, bankers  checks,  and  orders  for  payment  or  receipt  of 
moneys,  as  might  be  requisite  in  the  conduct  and  manage- 
ment of  the  affairs  of  the  estate  of  the  deceased,  James  Bell 
Ewart,  and  to  receive  or  pay  respectively  all  and  every  the 
moneys  arising  therefrom  or  payable  thereby  respectively. 

Babington  was  examined  at  the  trial,  and  swore  that  he 
gave  the  notes  which  he  received  on  account  of  Ewart's 
estate  to  James  Mclntyre,  one  of  the  executors,  who  was 
made  a  defendant  in  the  original  summons  in  this  cause,  but 
died  before  declaration.  He  was  called  upon  by  the  plain- 
tiffs on  the  4th  April,  1866,  to  pay  two  of  the  notes  sued 
upon.  At  that  time  both  Mclntyre  and  the  defendant  were 
ill ;  the  former  died  on  the  8th  of  August  following. 
About  the  7th  of  May,  Babington  told  the  defendant  of 
these  notes.  This  appeared  to  have  been  the  first  notifica- 
tion he  had  of  them.  There  were  at  that  time  other  liabili- 
ties of  the  Ewart  estate  in  other  banks.  Mclntyre  was 
nearer  at  hand  to  Babington,  and  the  communications  were 
made  to  him.  Both  Babington  and  Mclntyre  had  been 
clerks  to  Ewart,  but  Mclntyre  had  gone  into  business  on  his 
own  account  before  Ewart  died.  He  lived  in  Dundas,  and 
the  defendant  in  Toronto. 
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When  Ewart  died,  there  was  a  quantity  of  wheat  on  hand, 
which  it  became  neaessary  to  flour  ;  there  were  also  notes 
current  in  the  Banks,  and  it  was  necessary  to  carry  forward 
that  paper  until  the  flour  was  realized  from  ;  and  the  power 
of  attorney  was  given  to  satisfy  the  British  Bank,  with 
whom  Ewart  had  transactions.  His  own  account  was  with 
that  Bank,  and  the  executors  carried  on  their  account  in 
that  Bank,  and  the  transactions  of  the  estate  were  solely 
through  that  Bank.  The  power  of  attorney  was  given  to 
Babington  to  be  used  with  that  Bank,  and  he  left  a  copy  of 
it  with  them.  He  said  he  supposed  all  Ewart'g  debts  were 
discharged  by  1855,  and  the  debts  due  to  his  estate  were  got 
in  as  far  as  practicable  by  that  time.  There  was  a  large 
surplus  invested  in  mortgages  and  debentures  ;  the  securities 
were  left  in  his  hands.  Before  1861,  Mclntyre  had  been 
receiving  moneys  of  the  estate,  which  Babington  could  not 
get  from  him,  and  defendant  requested  him  to  render  an  ac- 
count. A  course  of  business  instructions  was  adopted  in 
reference  to  the  estate,  and  entered  in  a  book.  They  were 
as  follows :  "  Open  Bank  account  in  the  name  of  '  J.  M. 
Babington,  agent  of  the  executors  of  J.  B.  Ewart's  estate,' 
with  the  Bank  of  British  North  America  here."  (That  is 
at  Dundas.)  "  All  moneys  received  from  time  to  time  to  be 
deposited  to  credit  of  this  account.  All  moneys  withdrawn 
to  be  by  cheque.  Such  drafts  and  notes  on  the  business  of 
the  estate  as  may  be  required  to  be  taken  from  debtors  to 
the  estate  to  meet  requirements  of  income  may  (if  neces- 
sary) be  discounted  on  this  account."  The*  defendant  alone 
signed  them,  and  a  copy  was  handed  to  Mclntyre  about  the 
3rd  of  December,  1864.  Defendant  was  not  aware  of  the 
transfer  of  the  cash  account  of  the  estate. 

The  notes  declared  on  were  obtained  by  Babington  at 
Mclntyre's  direction,  and  Mclntyre  got  them  and  discounted 
them  for  his  own  use,  and  the  third  note  was  only  a  renewal 
of  the  second,  and  was  given  to  Mclntyre  to  retire  the 
second.  Babington  endorsed  the  last  note  at  Mclntyre's 
request.  He  said  he  thought  Mclntyre,  being  an  executor, 
had  a  right  to  use  the  funds  of  the  estate.    So  far  as 
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Babington  knew,  the  defendant's  first  knowledge  of  these 
notes  was  from  the  letter  of  the  4th  April.  Babington 
received  two  notices  of  the  non-payment  of  the  note  for 
$800.38,  and  these  were  the  only  notices  of  non-payment  of 
any  of  the  notes  which  he  received  prior  to  the  4th  April. 
He  referred  Mr.  Cassels,  the  plaintiffs'  cashier,  to  the  de- 
fendant in  the  beginning  of  May,  and  had  nothing  further 
to  do  with  it.  He  gave  Mr.  Cassels  a  copy  of  the  power  of 
attorney,  about  the  16th  April,  1866  ;  before  then  no  one 
on  the  plaintiffs'  behalf  had  asked  for  a  copy  or  to  see  the 
original.  Defendant  did  not,  to  Babington's  knowledge, 
authorize  the  communication  of  the  power  of  attorney  to 
any  one  but  the  British  Bank. 

Another  note  was  produced  and  shewn  to  Babington, 
dated  8th  September,  1865,  for  $800,  payable  at  four  months 
to  executors  of  estate  of  J.  B.Ewart,  and  endorsed,  "For  ex- 
ecutors of  J.  B.  Ewart,  James  Mclntyre  acting  executor." 
When  Mclntyre  got  the  three  notes  sued  upon  from  Babing- 
ton, he  (Mclntyre)  owed  the  estate  a  pretty  large  amount. 
Babington  said  there  was  no  revocation  of  the  power  of  at- 
torney :  that  he  put  the  names  of  the  executors  on  the  notes 
because  Mclntyre  desired  it :  that  when  Mclntyre  got  any 
of  the  notes  of  the  estate,  the  amount  of  them  was  charged 
to  his  debit  as  so  much  money  received  by  him.  He  gave 
the  only  notices  of  non-payment  which  he  received  to  Mc- 
lntyre ;  the  defendant  never  saw  them.  He  said  he  did  not 
suppose  Mclntyre  was  committing  a  fraud  by  discounting 
the  notes,  as  he  said  he  would  retire  them.  Mclntyre  said 
he  wanted  to  get  these  notes  discounted  on  his  own  account, 
and  Babington  presumed  he  had  a  right  to  endorse  them 
under  the  power  of  attorney. 

Several  objections  were  taken  on  the  part  of  the  defend- 
ant, on  which  leave  was  reserved  to  him  to  move  for  a  non- 
suit, and  Mr.  Cassels,  the  plaintiffs'  cashier,  was  called  for 
defendant. 

He  proved  that  on  the  1st  May,  1866,  he  wrote  to  de- 
fendant a  letter  stating  that  Babington,  agent  of  the  execu- 
tors of  the  late  J.  B.  Ewart,  referred  to  defendant  as  one  of 
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the  executors  in  reference  to  the  three  notes  sued  upon,  and 
requesting  to  be  informed  what  arrangement  he  proposed 
regarding  the  matter.  The  defendant  replied  that  he  did 
not  recognize  the  promissory  notes,  or  any  liability  of  the 
estate  of  the  late  J.  B.  Ewart  in  respect  thereof.'  Mr.  Cas- 
sels  stated  this  was  the  first  application  to  defendant  indi- 
vidually. He  knew  that  defendant  lived  in  Toronto,  but  till 
Babington  told  him  he  did  not  know  defendant  was  to  be 
referred  to  in  dealing  with  these  transactions.  He  said 
l^clntyre  &  Co.  were  ordinary  business  customers  of  the 
Bank,  and  when  he  (Mr.  C.)  assumed  the  mana,gement  in 
1863  their  liabilities  to  the  Bank  amounted  to  $80,000  or 
more.  Mclntyre  applied  to  him  to  have  these  notes  dis- 
counted on  account  of  Mclntyre  &  Co.,  and  they  were  so 
discounted  and  the  proceeds  placed  to  their  credit  in  the 
usual  way.  He  was  not  aware  of  the  circumstances  under 
which  Mclntyre  got  these  notes,  or  that  there  was  anything 
peculiar  in  them.  In  consequence  of  the  letter  of  the  4th 
April,  Babington  called  upon  him,  and  said  the  matter  would 
be  arranged,  and  proposed  to  transfer  a  mortgage  for  $700, 
which  he  held,  as  parL  security.  Afterwards  he  referred 
the  witness  to  the  defendant. 

The  learned  Chief  Justice  stated,  that  it  seemed  the  defen- 
dant, with  the  other  executors,  authorized  Babington  to  en- 
dorse notes  for  the  estate  of  J.  B.  Ewart,  and  the  notes  sued 
on  were  endorsed  by  him,  so  that  there  was  evidence  of  an 
endorsement  in  fact,  subject  to  the  objections  taken.  He* 
asked  the  jury  to  say  whether  proper  notice  of  dishonour 
in  fact  was  given  as  to  the  two  first  notes,  and  if  they  thought 
that  the  defendant  when  authorizing  such  notes  to  be  en- 
dorsed, intended  the  notice  to  be  sent  to  Dundas,  then  were 
the  notices  so  sent  ?  If  sent,  were  they  addressed  to  the 
executors  of  James  B.  Ewart,  or  were  they  addressed  to 
Babington  as  agent  for  the  estate  ? 

It  was  understood  between  the  parties  that  a  verdict 
should  be  entered  for  the  plaintiff  for  $829.97,  with  leave  to 
move  to  enter  a  nonsuit  on  the  points  raised  by  defendant, 
and  with  leave  to  the  plaintiffs  to  increase  the  verdict  by  the 
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sum  of  $1558.22,  the  amount  of  the  first  two  notes ;  the 
Court  to  be  at  liberty  to  draw  inferences  of  fact.  The  jury 
found  that  the  notice  to  Babington  was  sufficient,  and  that  it 
was  addressed  to  him  as  agent  of  the  executors  of  Mr.  Ewart. 

In  Michaelmas  Term,  M.  0.  Cameron^  Q.O.,  obtained  a  rule 
calling  upon  the  defendant  to  sliew  cause  why  the  verdict 
should  not  be  increased  by  the  sura  of  $1558.22,  or  by  such 
other  sum  as  to  the  Court  should  seem  just,  pursuant  to  leave 
reserved. 

In  the  same  Term  the  defendant  in  person  obtained  a 
rule  calling  upon  the  plaintiffs  to  shew  cause  why  a  nonsuit 
should  not  be  entered,  on  the  following  grounds,  taken  at  the 
trial : 

1st.  As  to  the  issue  on  the  first  and  second  pleas  o^  non  in- 
dorsavit,  the  indorsement  by  Babington  was  only  by  him  as 
an  individual,  and  not  by  procuration  of  the  defendant.  As 
to  the  issue  on  the  third  plea  of  non  indorsavit,  the  indorse- 
ment purports  to  be  that  of  the  executors  of  J.  B.  Ewart, 
and  is  not  in  law  or  in  fact  the  endorsement  of  the  defen- 
dant personally.  As  to  these  issues,  there  was  no  authority 
in  law  or  in  fact  under  which  Babington  could  endorse  any 
of  the  promissory  notes  sued  on  so  as  to  make  the  defendant 
personally  liable. 

2nd.  As  to  the  issues  on  the  three  pleas,  that  there  was 
no  due  notice  of  dishonour ;  there  was  no  legal  notice  proved 
to  have  been  given  to  the  defendant,  and  no  notice  of  any 
kind  sent  or  addressed  to  the  defendant. 

Or  for  a  new  trial,  on  the  ground  of  misdirection,  in  direct- 
ing that  Babington  had  authority  to  indorse  the  notes  sued 
upon,  so  as  to  make  the  defendant  personally  liable  thereon, 
and  that  there  was  legal  evidence  from  which  the  jury  could 
infer  that  the  notice  of  dishonour  of  the  notes  had  been  pro- 
perly addressed  and  given  so  as  to  make  the  defendant  liable, 
and  that  such  notice  need  not  have  been  sent  or  addressed  to 
the  defendant's  usual  place  of  residence  ;  or  for  a  new  trial 
on  the  ground  that  the  verdict  entered  for  the  plaintiffs  On 
the  issues  raised  under  the  third  count  of  the  declaration  is 
33  VOL.  XXVI. 
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contrary  to  law  and  evidence,  there  being  no  legal  evidence 
to  make  the  defendant  liable  for  the  endorsement  of  the  pro- 
missory note  set  forth  in  the  third  count,'and  there  being  no 
legal  evidence  of  notice  of  the  dishonour  of  the  said  note 
being  given  to  the  defendant. 

The  two  rules  were  argued  together  in  this  Term. 

The  Defendant  in  person  cited  Armour  v.  Grates^  8  C.  P. 
548  ;  Leadhitter  v.  Farrow^  5  M.  &  S.  349  ;  Lewis  v.  Nichol- 
son, 18  Q.  B.  503  ;  Beslandes  v.  Gregory,  2  E.  &  E.  602  ; 
BoUomley  v.  Fisher,  1  H.  &  C.  211 ;  Alexander  v.  Mac- 
kenzie, 6  C.  B.  766  ;  Brown  v.  Byers,  16  M.  k  W.  252  ; 
Fenn  v.  Harrison,  3  T.  R.  757,  4  T.  B.  177 ;  Attwood  v. 
Munnings,  7  B.  &  C.  278 ;  Davidson  v.  Stanley,  2  M.  &  G. 
721 ;  Fearn  v.  Filica,  7  M.  &  G.  513  ;  Hogg  v.  Sheen,  18 
C.  B.  N.  S.  426  ;  Stagg  v.  Elliott,  9  Jur.  N.  S.  158 ;  Pole 
V.  Leaslc,  9  Jur.  N.  S.  829 ;  Crosse  v.  Smith,  1  M.  &  S.  545 ; 
Commercial  Bank  v.  Woodruff,  21  U.  C.  B.  607 ;  Lawson 
V.  Sherwood,  1  Stark.  314 ;  Barnes  v.  Fwing,  L.  B.  1  Ex. 
320 ;  In  Be  Leeds  Banking  Co.,  L.  B.,  1  Equ.  1 ;  Chitty 
on  Bills,  25,  146,  298,  299,  319,  416. 

M.  C.  Cameron,  Q.  C,  for  the  plaintiffs,  cited  Auldjo  v. 
McDougall,  3  0.  S;  199  ;  Lindus  v.  Bradwell,  5  C.  B.  583  ; 
Green  v.  KopJce,  18  C.  B.  549 ;  Housego  v.  Cowne,  2  M.  & 
W.  348 ;  Childs  v.  Monins,  2  B.  &  B.  460 ;  Williams  on 
Exrs.  6th  Ed.  1614 ;  Ross  v.  Codd,  7  U.  C.  B.  64. 

Draper,  C.  J.,  delivered  the  judgment  of  the  Court. 

The  case  may  be  conveniently  considered  upon  the  form 
of  the  endorsement  as  legally  binding  on  the  defendant,  and 
whether  Babington  had  authority  to  bind  defendant  as  an 
individual. 

Both'  sides  agree  that  the  question  is  the  individual  per- 
sonal liability  of  the  defendant,  not  the  liability  of  the  estate 
of  J.  B.  Ewart,  through  the  medium  of  the  executors. 

It  may  be  that  Babington  endorsed  in  a  form  which 
made  himself  liable,  and  yet  that  the  defendant  would 
also  be  liable. 
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In  Attivood  V.  Munnings  (7  B.  &  C.  283)  Baylej,  J. 
observes  that  where  an  acceptance  imports  to  be  by  pro- 
curation, any  person  taking  such  a  bill  ought  to  exercise 
due  caution,  for  he  must  take  it  upon  the  credit  of  the 
party  who  assumes  the  authority  to  accept,  and  it  would  be 
only  reasonable  prudence  to  require  the  production  of  that 
authority.  We  assume  the  same  principle  is  applicable  to 
an  indorsement  of  a  promissory  note  purporting  to  be  made 
by  an  agent.  Fearn  v.  Filica  (7  M.  &  Gr.  513)  is  a  strong 
authority  to  shew  the  necessity  of  enquiring  into  the  autho- 
rity of  an  agent  to  endorse ;  and  Alexander  v.  McKenzie 
(6  C.  B.  766)  confirms  to  the  fullest  extent  the  doctrine  of 
these  and  similar  cases  ;  and  it  has  the  more  important 
bearing  in  the  present  instance,  because  as  to  the  note  to  the 
executors  of  the  late  J.  B.  Ewart,  the  indorsement  to  the 
payees  was  indispensable  to  the  putting  it  into  circulation. 

The  cases  cited  of  Armour  v.  Crates  (8  C.  P.  548),  Lead- 
hitter  V.  Farrotv  (5  M.  &  S.  345),  and  Deslarides  v.  G-regory 
(2  E.  &  E.  602),  relate  more  to  the  possible  liability  of  Bab- 
ington  than  the  question  of  the  defendant's  liability,  which 
it  is  at  present  unnecessary  to  consider.  As  to  the  mere 
form  of  the  endorsement,  looking  at  the  whole  facts,  we 
incline  to  think  it  sufficient  in  form.  Babington  had  a 
power  of  attorney  from  the  executors,  and  who  they  were 
was  established  by  that  power  and  the  probate  of  the  will. 
The  defendant  was  clearly  one  of  them. 

The  case  of  G-ardner  v.  Baillie  (6  T.  K>.  .591)  would  how- 
ever, taken  in  its  letter,  establish  that  the  defendant  could  not 
be  made  personally  liable  under  this  power  of  attorney,  for 
it  decides,  and  after  some  days  delay,  that  a  power  of  attor- 
ney given  by  an  executrix  to  act  for  her  as  executrix,  does 
not  authorize  the  accepting  of  bills  of  exchange  to  charge 
her  in  her  own  right,  though  for  debts  due  to  the  testator. 
The  bill  in  that  case  was  represented  as  drawn  upon  the 
defendant  as  executrix.  The  power  of  attorney  did  not  in 
terms  embrace  the  acceptance  of  bills,  or  making  promissory 
notes,  or  indorsing.  The  authority  in  the  present  case,  with 
that  difference,  is  not  to  be  distinguished.    It  extends  in 
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express  terms  to  bind  the  donors  only  as  executrix  and  exec- 
utors, and  if  that  limitation  is  strictly  applied  the  authority 
to  make,  draw,  accept,  and  endorse  bills  and  notes,  would 
be  illusory,  as  such  act  could  only  be  binding  on  the  donors 
in  their  personal  capacity.  But  in  Howards,  Baillie  (2  H. 
Bl.  618),  in  an  action  on  another  bill  of  exchange  accepted 
under  the  same  power  of  attorney,  where  the  plaintiffs 
obtained  a  verdict,  the  Court  of  Common  Pleas  refused  a  new 
trial ;  and  in  a  very  elaborate  judgment  the  Lord  Chief  Jus- 
tice intimates  a  clear  opinion  that  the  attorney  had  power 
to  accept.  He  however  qualified  the  judgment  by  this  sen- 
tence, '^We  agree  that  this  power  cannot  authorize  the  giv- 
ing acceptances  in  the  name  of  Mrs.  Baillie,  which  are  nei- 
ther expressed  nor  'proved  to  he  in  payment  of  the  testator  s 
debts.''  We  shall  have  occasion  to  refer  to  this  qualification 
hereafter. 

The  position  of  Mclntyre  as  one  of  the  executors,  and 
the  effect  of'  that  position  in  relation  to  the  transfer  of  these 
notes  to  the  plaintiffs,  must  not  be  overlooked.  During  the 
argument  he  was  spoken  of  as  the  managing  executor,  being 
the  only  one  who  lived  at  Dundas,  where  the  business  of  the 
estate  principally  lay.  The  evidence  does  not  lead  me  to 
the  conclusion  that  his  position  or  authority  was  distinguish- 
able from  that  of  the  executrix  or  the  defendant.  In  Jan- 
uary, 1854,  the  power  of  attorney  to  Babington  was  given, 
constituting  him  the  sole  agent  to  manage  the  affairs  of  the 
estate.  There  was  no  revocation  of  this  power.  Babington 
gave  evidence  that  Mr.  Mclntyre  being  the  person  nearest 
at  hand,  he  communicated  with  him,  but  this  was  said  in 
connection  with  a  statement  that  he  did  not  believe  the  de- 
fendant was.  aware  of  these  three  notes  until  about  May, 
1866.  A  promissory  note  was  produced  at  the  trial,  dated 
8th  September,  1866,  signed  William  Notman,  per  proc. 
James  S.  Meredith,  payable  at  three  months  to  the  executors 
estate  of  J.  B.  Ewart,  and  endorsed  "  the  executors  of  J. 
B.  Ewart,  James  Mclntyre,  Act.  Exr.,"  and  afterwards  in- 
dorsed "  James  Mclntyre  &  Co.,  in  liquidation,"  Mclntyre 
having  made  an  assignment.    This  note  is  stamped  as  the 
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property  of  the  plaintiffs,  but  it  was  not  suggested  that  Mc- 
Intyre  intended  by  indorsing  it  as  executor  to  revoke  Bab- 
ington's  authority,  and  in  fact  Mclntyre  procured  all  the 
notes  sued  upon  to  be  indorsed  by  Babington  after  this  act 
of  his.  There  was  no  evidence  of  any  similar  act  of  Mc- 
Intyre's,  though  apparently  before  the  15th  October,  1864, 
he  had  both  received  and  paid  moneys  for  the  estate,  had 
made  remittances  to  Mrs.  Ewart,  in  England,  and  was  to 
some  extent  in  arrears  to  the  estate. 

The  burden  of  proof  is  clearly  on  the  plaintiffs  to  establish 
such  an  agency  in  Babington  as  will  charge  the  defendant 
in  this  suit.  It  was  their  duty  primarily  to  ascertain  the 
fact  of  his  agency  and  its  extent.  So  far  as  Mr.  Cassels' 
evidence  shews,  and  he  acted  for  the  plaintiffs,  he  never  saw 
or  asked  to  see  Babington's  authority  to  indorse  until  these 
notes  were  overdue.  He  was  apparently  ignorant  up  to  that 
time  that  the  defendant  was  an  executor  of  the  Ewart  estate, 
though  he  may  from  the  indorsement  on  the  note  of  the  8th 
September,  1865,  have  known  that  Mclntyre  professed  to 
be  one  of  the  executors.  That  this  was  on  the  plaintiffs'  part 
an  omission  of  a  necessary  inquiry  is  beyond  dispute,  and  a 
reference  to  the  case  of  Pole  v.  Leash  (9  Jur.  N.  S.  829,  cited 
by  the  defendant),  puts  this  position  beyond  all  question. 

If  the  power  of  attorney  had  been  inspected,  it  would 
have  rendered  necessary  a  further  enquiry,  suggested 
by  the  limitation  in  it — namely,  whether  these  indorsements 
by  Babington  were  "  requisite  in  the  conduct  and  manage- 
ment of  the  affairs  of  the  estate  of  Ewart."  As  Bayley,  J., 
observes  in  Attivood  v.  Munnings  (7  B,  &  C.  285)  it  would 
be  dangerous  to  hold  that  the  plaintiffs  were  not  bound  to 
enquire  whether  the  indorsements  in  this  case  were  requisite 
for  the  purposes  of  that  estate.  It  was  certain  that  the 
notes  were  not  discounted  for  the  estate,  and  that  the  estate 
got  no  value  for  them ;  the  discount  was  for  Mclntyre  or 
Mclntyre  &  Co.,  who,  as  Mr.  Cassels  proved,  owed  the 
plaintiffs  $70,000  or  $80,000,  and  whose  estate  was  at  the 
very  time  in  liquidation.  Unless  there  had  been  fraudulent 
concealment  on  the  part  of  Mclntyre  and  Babington,  the 
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examination  of  the  power  of  attorney  would  have  led  to  the 
knowledge  of  the  instructions  of  the  15th  Octoher  1864,  to 
the  knowledge  that  these  indorsements  and  the  tender  of 
the  notes  for  discount  were  in  opposition  to  these  instruc- 
tions, and  that  the  transaction  was  for  Mclntyre's  conve- 
nience, and  not  for  the  conduct  or  management  of  the  estate. 
Once  informed  that  defendant  was  an  executor,  knowing 
Mclntyre's  embarrassed  position,  and  seeing  the  limited 
character  of  Babington's  authority,  common  prudence  would 
have  dictated  a  reference  to  the  defendant,  and  that  refer- 
ence made  in  proper  time  would  have  rendered  the  discount- 
ing these  notes  impossible.  We  confess  we  do  not  understand 
Mr.  Babington's  conduct,  especially  after  the  instructions  of 
October  1864,  coupled  with  his  knowledge  that  Mclntyre 
wanted  to  discount  these  notes  for  his  own  purposes.  Possi- 
bly, we  would  hope  probably,  he  was  not  aware  of  Mcln- 
tyre's difficulties  and  heavy  indebtedness.  If  he  had  been, 
his  conduct  would  subject  him  to  very  painful  suspicion. 

On  the  whole,  we  are  of  opinion,  being  left  to  draw  con- 
clusions of  fact,  as  well  as  to  decide  upon  the  law,  that  these 
indorsements  were  not  made  by  Babington  within  the  scope 
and  meaning  of  the  power  to  him,  or  according  to  the  inten- 
tion of  the  parties  who  executed  it,  and,  if  not  morally,  were 
legally  a  fraud  upon  the  estate  :  that  it  was  the  duty  of 
the  plaintiffs,  who  of  necessity  required  an  indorsement 
binding  upon  the  payees  of  these  notes,  when  that  indorse- 
ment was  fcy  a  party  who  professed  only  to  be  agent  or  to 
sign  per  procuration  for  them,  to  ascertain  his  authority ; 
that  they  wholly  neglected  to  make  this  enquiry,  the  neces- 
sity for  which  was  increased  by  the  fact  that  they  were  dis- 
counting the  notes  for  a  person  in  embarrassed  circumstances ; 
—and  we  conclude  from  these  premises  that  the  plaintiffs 
fail  to  establish  the  issue  against  the  defendant  that  he  en- 
dorsed either  of  these  notes.  Therefore  the  defendant's  rule 
to  enter  a  nonsuit  should  be  made  absolute,  and  the  plain- 
tiffs' rule  should  be  discharged. 

Huh  absolute  for  nonsuih 
Plaintiffs'  rule  discharged. 
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ScRAGG  V.  The  Corporation  of  the  City  of  London. 

Assessment — City  property — Appeal — C.  S.  U.  C.  ch.  55,  sec.  2,  sub-sec.  7. 

Held,  that  property  owned  by  a  city,  but  leased  by  them  to  an  occupant , 
for  his  own  private  purposes,  is  liable  to  taxation — Morrison,  J.,  dis- 
senting. 

Held,  also,  following  the  latest  decision  of  this  Court,  The  Great  Western 
R.  ^Y.  Co.  V.  City  of  Toronto,  25  U.  C.  R.  570,  that  a  person  assessed 
for  property  exempt  from  taxation,  who  has  appealed  to  the  Court 
of  Revision  (but  not  to  the  County  Court  Judge),  is  bound  by  their 
decision. 

Replevin. 

Avowry — that  heretofore,  and  before  and  at  the  time  of 
the  taking  of  the  said  goods  and  chattels,  the  plaintiff  was 
the  occupant  or  tenant  of  part  of  lot  number  15  on  the 
south  side  of  Dundas  street,  in  the  said  City  of  London, 
(describing  it),  and  was  rated  as  such  occupant  or  tenant 
upon  the  assessment  roll  and  on  the  collector's  roll  for  said 
city  for  the  year  1865,  for  $87.86,  taxes  in  respect  of  the 
said  lands  and  premises  duly  imposed  upon  the  said  lands 
and  upon  the  said  plaintiff  in  respect  thereof,  by  the  defen- 
dants, according  to  law  ;  and  the  plaintiff  being  so  rated  as 
aforesaid,  and  having  neglected  to  pay  the  said  taxes,  to 
wit,  the  said  sum  of  $87.86  so  imposed  as  aforesaid,  for  the 
space  of  fourteen  days  after  demand  made  upon  him  for 
payment  of  the  said  taxes  by  the  collector  for  the  said  city, 
according  to  law,  they,  the  defendants,  by  virtue  and  under 
the  authority  of  a  certain  Act  of  Parliament  of  the  Province 
of  Canada,  called  "  The  Assessment  Act"  (Consol.  Stat.  U. 
C.  cap.  55),  seized  and  distrained  the  said  goods  and  chat- 
tels in  the  declaration  mentioned,  on  the  said  lands  and 
premises,  as  and  for  a  distress  for  the  said  sum  of  $87.86, 
taxes  due  by  the  plaintiff  as  aforesaid,  as  they  lawfully 
might,  wherefore  the  defendants  pray  judgment,  &c. 

Plea  to  the  avowry — That  defendant  became  the  tenant  or 
occupant  of  the  said  lot  number  fifteen,  as  in  the  said  avowry 
mentioned,  after  the  passing  of  a  certain  Act  of  the  Parlia- 
ment of  the  Province  of  Canada,  called  The  Assessment 
Act"  (Consol.  Stat.  U.  C.  cap.  55),  and  that  the  said  act 
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was  in  full  force  from  and  at  the  time  he  became  such 
tenant  or  occupant,  until  and  at  and  after  the  time  of  making 
the  said  distress  ;  and  that  at  the  time  the  plaintiff  became 
such  occupant  or  tenant,  and  at  the  time  he  was  so  rated 
upon  the  said  assessment  roll,  and  on  the  said  collector's 
roll,  and  at  the  time  of  the  said  distress,  the  said  lot  number 
fifteen  was  property  belonging  to  the  City  of  London. 

First  replication — That  the  said  lands  in  the  said  avowry 
mentioned  were  at  the  time  the  said  assessment  was  made, 
and  at  the  time  the  said  taxes  were  rated  and  imposed,  and 
from  thence  hitherto,  occupied  by  the  plaintiff  for  his  own 
purposes  as  a  tavern,  under  a  lease  thereof  from  the  defen- 
dants to  the  plaintiff,  dated  the  1st  of  July,  1862,  and  then 
and  now  unexpired,  at  the  yearly  rent  of  £S2  10s.  and 
taxes,  which  the  plaintiff  by  the  said  lease  covenanted  with 
the  defendants  that  he  would  pay  and  discharge  ;  and  the 
said  lands  were  not  occupied  for  the  purposes  of  the  said 
City  of  London  or  unoccupied. 

Second  replication— Tha^t  after  the  said  assessment  was 
made,  and  before  the  passing  of  the  by-law  for  imposing 
said  taxes,  the  plaintiff  appealed  to  the  Court  of  Revision  of 
the  Municipality  of  the  said  City  of  London  against  the  said 
assesssment,  and  the  said  appeal  was  by  the  said  Court  of 
Revision  heard  and  adjudicated  upon,  and  the  same  was  by 
the  said  Court  disallowed  and  dismissed,  and  the  assessment 
roll  was  finally  passed  by  the  said  Court  without  any 
amendment  or  alteration  in  the  said  assessment  being  made, 
of  which  the  plaintifi"  had  notice.  And  the  defendants  say 
that  the  plaintiff  acquiesced  in  such  decision  and  determina- 
tion of  the  said  Court,  and  did  not  appeal  from  the  same  to 
the  Judge  of  the  County  Court  of  the  County  of  Middlesex, 
in  which  county  the  said  municipality  lies. 

Demurrer  to  the  plea,  on  the  grounds, — 1.  That  the  said 
plea  does  not,  as  it  should  in  order  to  constitute  an  answer 
to  the  avowry,  bring  the  case  within  the  exemptions  con- 
tained in  the  statute  in  the  plea  referred  to.  2.  That  the 
said  plea  does  not  allege  or  shew  that  the  property  upon 
which  or  in  respect  of  which  the  taxes  were  imposed  was 
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occupied  for  the  purposes  of  the  City  of  London  or  unoccu- 
pied ;  but,  on  the  contrary,  the  plea  shews  that  it  was  not  so 
occupied  or  unoccupied.  3  That  the  property  aforesaid  is 
not  on  the  plaintiff's  own  shewing  exempt  from  taxation. 

Demurrer  to  the  first  replication,  on  the  grounds,  1.  That 
the  property  assured,  being  the  property  of  the  City  of 
London,  was  not  liable  to  taxation.  2.  That  the  exemption 
from  taxation  was  absolute,  and  in  no  way  restricted  or 
qualified,  whether  the  same  was  occupied  by  the  plaintiff  for 
his  own  purposes  or  otherwise. 

Demurrer  to  the  second  replication,  on  the  grounds,  1 
That  the  property  assessed  being  the  property  of  the  City 
of  London,  any  assessment  or  taxation  thereupon  was  null 
and  void.  2.  That  such  assessment  and  taxation  being  void 
•  and  illegal,  no  taxation  or  assessment  could  be  imposed 
thereupon.  3.  That  such  assessirent  and  taxation  being 
void  .aJ  initio  and  illegal,  and  the  said  property  in  respect 
of  which  the  taxation  and  assessment  was^  imposed  being 
exempt  by  law  from  taxation  and  assessment,  no  laches  or 
neglect  on  the  part  of  the  plaintiff  in  the  prosecution  of  his 
appeal  from  the  said  Court  of  Revision  to  the  Judge  of  the 
County  Court,  could  make  such  taxation  and  assessment 
lawful  or  valid,  or  in  any  manner  authorise  the  defendants 
to  enforce  the  collection  of  the  said  taxes  by  distress  or 
otherwise.  4.  That  no  complaint  or  appeal  by  the  plaintiff 
to  the  Court  of  Revision^  vfas  necessary,  inasmuch  as  the 
said  assessment  was  void. 

Robert  A.  Harrison^  for  the  defendants.  First.  Is 
property  owned  by  a  Municipality  and  occupied  by  a  citizen 
for  his  own  purposes,  liable  to  be  taxed  against  him  ? 

By  section  9  of  the  Assessment  Act,  Consol.  Stat.  U.  C. 
eh.  55,  all  land  is  primd  facie  taxable  ;  but  sub-section  7  is 
relied  upon  as  exempting  the  property  in  question  here,  and 
by  it  is  exempted  "the  property  belonging  to  any  county, 
city,  town,  township  or  village,  whether  occupied  for  the 
purpose  thereof,or  unoccupied.  "Whether"  in  that  clause  means 
when.  Here  the  land  is  not  occupied  for  the  purposes  of 
34  VOL.  XXVI. 


266      queen's  bench,  Hilary  term,  so  vie,  1867. 


the  city,  and  it  is  therefore  not  exempt.  It  must  be  con- 
tended on  the  other  ^ide  that  the  clause  exempts  all  property 
of  a  municipal  corporation,  whether  occupied  or  unoccupied, 
but  that  is  not  what  the  section  means.  The  exemption  in 
sub-sections  1  and  2  as  to  Crown  property,  is  more  full.  It 
exempts  all  property  vested  in  or  held  by  Her  Majesty  or 
in  any  public  body,  &c.,  in  trust  for  Her  Majesty,  and  all 
property  held  by  Her  Majesty  or  any  person  in  trust  for  or 
for  the  use  of  any  tribe  of  Indians,  "  and  either  unoccupied 
or  occupied  by  some  person  in  an  official  capacity ;"  and  it  is 
then  added,  that  when  any  such  poperty  ''is  occupied  by  any 
person  otherwise  than  in  an  official  capacity,  the  occupant 
shall  be  assessed  in  respect  thereof,  but  the  property  itself 
shall  not  be  liable."  That,  though  more  fully  expressed,  is 
in  effect  the  same  as  sub-section  7.  [Hagarty,  J.  In  England, 
if  you  occupy  Crown  property  and  have  a  beneficial  interest  in 
it,  you  are  liable  to  the  Poor  rate.]  Yes,  The  Commissioners  of 
Leith  Harbour  v.  The  Inspector  of  the  Poor,  L.  R.  1,  Scotch 
App.  17,  shews  that.  Other  sections  of  the  act  tend  to  throw 
light  on  the  question.  Section  19,  which  prescribes  the  duties 
of  the  assessors,  contains  nothing  authorizing  them  to  exclude 
this  property  from  the  assessment  roll.  Section  22  directs 
that  where  land  is  not  occupied  by  the  owner,  but  the  owner 
is  known,  it  shall  be  assessed,  if  occupied,  against  both  the . 
owner  and  occupant.  Section  24  provides  that  where  land 
is  so  assessed  "  the  taxes  may  be  recovered  from  either  or 
from  any  future  owner  or-  occupant,  saving  his  recourse 
against  any  other  person."  In  this  case  there  could  be  no 
recourse,  for  it  is  admitted  that  the  occupant  covenanted  to 
pay  taxes,  and  section  26  only  allows  the  deduction  of 
taxes  paid  by  the  tenant  from  his  rent  if  they  could  also 
have  been  recovered  from  the  owner,"  unless  there  be  a  special 
agreement  between  the  occupant  and  the  owner  to  the  con- 
trary," which  is  the  case  here.  Shato  v.  Shaw,  12  C.  P. 
456,  is  a  case  turning  upon  the  exemption  of  Crown  property. 

Secondly.  Having  appealed  to  the  Court  of  Revision, 
which  decided  against  him,  can  the  plaintiff  now  come  here  ? 
In  McOarrall  v.  Watkins,  19  U.  C.  R.  248,  the  plaintiff  was  , 
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assessed  as  owner,  being  neither  owner  nor  occupant,  and  he 
was  held  bound  by  the  roll,  not  having  appealed.  Marshall 
V.  Fitman,  9  Bing.  595,  is  a  similar  case  in  England ; 
and  in  The  Corporation  of  Toronto  v.  The  Great  Western 
R.  W.  Co.,  25  U.  C.  R.  570,  the  latest  authority,  the  Court 
expressed  a  clear  opinion  to  the  same  effect.  Any  previous 
decisions  inconsistent  with  this  must  be  considered  as  over- 
ruled. 

Cromhie  for  the  plaintiff.  As  to  the  last  point,  the  case 
in  25  U.  C.  E,.  570,  was  decided  on  the  ground  that  the 
Judge  of  the  County  Court  had  no  right  to  send  the  case 
here,  not  that  the  parties  could  not  bring  up  the  point  in 
this  form  of  action.  G-reat  Western  R.  W.  Co.  v.  Rouse, 
15  U.  C.  K.  168,  expressly  decides  that  when  property  not 
taxable  at  all  is  assessed  the  decision  of  the  Judge  is  not 
final.  Shaw  v.  Shaw,  21  U.  C.  R.  437,  is  to  the  same 
effect,  so  also  Charleton  v.  Alway,  11  A.  &  E.  998,  there 
cited ;  and  in  The  Blunieipality  of  London  v.  The  Great  Western 
R.  W.  Co.,  17  U.  C.  R.  264,  the  reason  for  so  deciding  is 
explained  by  Burns,  J,  These  authorities  cannot  be  treated 
as  overruled  by  the  later  case,  which  went  off  on  a  different 
question. 

As  to  the  other  point,  the  taxes  here  were  not  authorized. 
Where  the  Legislature  intended  to  make  the  occupant  of 
property  liable,  though  the  property  was  exempt,  they  have 
expressed  the  intention  clearly,  as  in  sub-sections  1  and  2, 
with  regard  to  Crown  property.  If  the  argument  on  the 
other  side  is  correct,  then  sub-section  7  would  not  include 
all  the  property  of  Municipal  Corporations  ;  if  occupied  by 
a  tribe  of  Indians,  for  example,  they  would  be  assessable. 
"  Whether''  should  not  be  read  when,  but  although,  or  notwith- 
standing, otherwise  the  absurdity  is  involved  of  the  city 
taxing  itself ;  in  no  other  way  can  the  provisions  of  the  act 
be  carried  out.  [Draper,  C.  J. — If  all  Corporation  pro- 
perty is  exempt,  what  was  the  use  or  object  of  adding  the 
other  words,  "whether  occupied,  &c."?  We  must  give  some 
effect  to  them  if  we  can,  according  to  the  well-settled  rule.] 
If  this  property  is  assessable,  then  under  section  22  the 
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city  must  assess  itself  as  owner,  for  there  is  no  provision, 
as  with  regard  to  Crown  lands,  that  the  occupants  only 
shall  be  liable,  not  the  land.  Then  if  the  taxes  are  not 
paid  when  due,  they  are  to  be  collected  either  from  the 
owner  or  occupant,  and  the  collector  cannot  return  his  roll 
until  he  makes  oath,  as  required  by  section  106,  that  he  has 
been  able  to  discover  no  goods  belonging  to  the  parties 
charged  with  or  liable  to  pay  ihe  tax.  How  could  such  an 
affidavit  be  made  here,  when  the  city  as  owner  is  one  of  the 
parties?  All  this  difficulty  is  removed  by  the  provision  with 
regard  to  Crown  property,  exempting  the  owner,  and  the 
same  care  would  have  been  taken  with  respect  to  Corpora- 
tion property  if  the  assessment  of  it  had  been  contemplated; 
but  as  it  stands  the  act  cannot  be  worked  out  if  such  assess- 
ment is  permitted.  It  may  be  contended,  moreover,  that  this 
land  is  occupied  for  the  purpose  of  the  city,  being  leased 
by  them  to  a  tenant  from  whom  they  receive  rent.  The 
plaintiff  must,  at  all  events,  succeed  on  the  demurrer.  De- 
fendants avow  under  a  distress  for  taxes.  We  say  the 
property  was  not  liable  to  taxation,  and  they  reply  that  we 
agreed  to  pay  taxes.  That  is  no  answer.  Our  agreement 
can  give  them  no  right  to  distrain ;  and  besides,  it  is  a 
departure. 

Harrison^  in  reply.  As  to  the  decision  of  the  Court  of 
Revision  being  final :  as  a  general  principle,  where  parties 
voluntarily  submit  to  a  competent  tribunal  they  are  bound 
by  it,  as  in  the  case  of  arbitration — Williams  v.  School 
Trustees  of  Plympton,  7  C.  P.  559  ;  and  the  case  in  25  U. 
C.  R.  570,  is  in  accordance  with  this  principle,  while  the 
authorities  cited  which  conflict  with  it  are  not.  Here  the 
party  not  only  may  go  to  the  Court  of  Revision,  but  the  act 
makes  it  the  only  tribunal,  and  compels  him  to  resort  to  it. 

The  words  "  for  the  purpose"  of  the  Corporation,  in  the 
exempting  clause  are  explained  by  reference  to  section  243 
of  the  Municipal  Institutions  Act,  Consol.  Stat.  U.C.  ch.  54, 
which  allows  Municipal  Corporations  to  obtain  such  real 
property  as  may  be  required  for  their  use  for  a  Town  Hall, 
&c.    Property  occupied  in  that  way  for  the  personal  use  of 
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the  corporation  is  intended.  The  word  "  whether''  may  mean 
also  if,  or  it  may  be  struck  out  altogether. 

Hagarty,  J. — The  questions  for  decision  are,  in  sub- 
stance— 

1.  Whether  property  owned  by  the  Municipality,  but 
leased  by  them  to  an  occupant  for  his  own  use,  unconnected 
with  corporation  purposes,  is  liable  to  taxation. 

2.  Whether  the  decision  of  the  Court  of  Revision,  to 
which  the  plaintiff  appealed,  is  final,  and  bars  this  action,  no 
appeal  being  lodged  to  the  County  Judge. 

The  first  question  is  one  of  very  great  importance.  The 
assessment  Act  (Consol.  Stat.  U.  C.  ch.  55),  sec.  9,  declares 
that  "All  lands  and  personal  property  in  Upper  Canada 
shall  be  liable  to  taxation,  subject  to  the  following  exemp- 
tions, that  is  to  say  :" 

Sub-sec.  7,  The  property  belonging  to  any  county,  city, 
town,  township  or  village,  whether  occupied  for  the  purpose 
thereof,  or  unoccupied.'' 

If  the  sentence  had  stopped  at  the  word  "  village,"  the 
exemption  would  be  universal ;  the  addition  of  the  subse- 
quent words  raises  a  difficulty. 

It  is  right  to  examine  the  language  used  in  the  other  ex-  ' 
emption  clauses  : — All  property  vested  in  Her  Majesty,  or 
in  any  public  body,  &c.,  or  person  in  trust  for  Her  Majesty, 
or  for  the  public  uses  of  the  Province,  &c.,  &c., ;  and  either 
unoccupied  or  occupied  by  some  person  in  an  official  capa- 
city" ;  ^ind  when  occupied  by  a  person  otherwise  than  in 
an  official  capacity,  "  the  occupant  shall  be  assessed  in 
respect  thereof,  but  the  property  itself  shall  not  be  liable." 

Sub-sec.  4. — The  real  estate  of  every  university,  &c., 
"  so  long  as  such  real  estate  is  actually  used  and  occupied 
by  such  institution,  hut  not  if  otherwise  occupied  or  if  un- 
occupied^" 

It  will  be  observed  that  in  the  last  example  the  unoccu- 
pied land  of  a  university,  &c.,  is  not  within  the  exemption* 
Then  comes  the  exemption  as  to  cities,  &c. 
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We  are  bound  to  give  effect  if  possible  to  all  the  words 
used.  The  sentence  is  very  inexactly  worded.  It  leaves 
the  general  exemption  stated  in  the  beginning  of  the  sentence 
limited  to  property  answering  the  description  of  "occupied 
for  city  purposes  or  unoccupied."  It  is  not  easy  to  see  any 
other  way  of  reading  it,  so  as  to  give  full  effect  to  all  the  words, 
than  thus,  *'The  property  belonging  to  any  county,  city,  &c., 
occupied  for  the  purposes  thereof  or  unoccupied." 

We  cannot  hold  that  the  insertion  of  the  word  "  whether" 
widens  the  exemption.  The  definition  of  this  word  is  gene- 
rally given  '''which  of  two  or  several," — (Richardson's  Dic- 
tionary, Imperial  Dictionary.) 

Adopting  such  a  definition  of  the  word  "whether,"  the 
sentence  might  be  read,  "  The  property  belonging  to  any 
county,  city,  &c.,  in  either  of  these  positions,  viz.,  occupied 
for  the  purposes  thereof  or  unoccupied." 

If  the  sentence  be  thus  read,  "  Whether  property  of  a 
county,  city,  &c.,  be  occupied  for  the  purposes  thereof  or 
unoccupied,  it  shall  be  exempt  from  taxation,"  the  meaning 
would  be,  we  think,  against  the  plaintiff's  view. 

To  support  the  plaintiff's  contention  we  must  hold  that 
these  words,  "  All  property  of  A.  B.,  whether  leasehold  or 
copyhold,"  include  also  his  freehold  estates. 

It  is  remarkable  that  sub-sec.  5,  specially  exempts  town 
and  city  halls,  court  house,  gaol,  house  of  correction,  lock- 
up house,  &c.,  generally  the  property  of  the  county  or  city. 
Other  clauses  in  the  section  exempt  certain  properties  as  to 
specified  portions  thereof. 

It  is  of  course  urged  that  in  the  case  of  corporation  pro- 
perty the  ultimate  remedy  by  sale  for  unpaid  taxes  could 
hardly  be  applicable,  and  th3>t  prima  facie  it  could  not  have 
been  intended  that  a  municipal  body  having  to  raise  a  cer- 
tain sum  for  its  statutable  requirements,  should  go  through 
the  form  of  taxing  its  own  property. 

To  this  it  may  be  answered  that  the  suggested  difficulty 
would  exist  only  in  theory.  Corporations  generally  possess 
some  landed  property,  obtained  by  grant  from  the  Crown  or 
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by  purchase,  &c.  A  building  used  for  corporate  purposes  may 
be  destroyed  or  pulled  down,  and  the  ground  be  no  longer 
required  ;  in  such  case  the  natural  course  would  be  either  to 
sell  or  lease  it.  While  unoccupied  it  would  be  clearly 
exempt.  When  leased  and  improved  by  a  tenant  the  taxes 
could  be  generally  collected  from  the  occupant.  We  may 
assume  that  the  Legislature  knew  that  corporations  often 
possessed  land  not  actually  required  for  their  immediate 
purposes,  and  framed  these  exemption  clauses  accordingly. 

By  granting  leases  to  tenants  for  building  purposes  the 
area  of  assessable  property  would  be  widened,  and  the 
municipal  revenue  increased,  first,  by  the  rent,  secondly, 
by  the  assessment.  It  may  be  said  that  the  same  end  could 
be  obtained  by  holding  the  land  as  exempt  from  taxes,  and 
thereby  a  higher  rent  would  be  obtained  from  a  tenant. 
But  any  increased  rental  would  hardly  ever  equal  the 
amount  of  annual  assessment  derivable  from  the  land  in  its 
improved  state  on  a  yearly  valuation. 

On  the  whole,  we  think  the  plaintiff  fails  to  establish  his 
exemption,  on  the  facts  shewn  in  these  pleadings. 

It  remains  to  consider  the  effect  of  his  appeal  to  the  Court 
of  Revision,  and  his  failure  there. 

The  statute  creating  the  Court  of  Revision  (Consol.  Stat. 
U.  C.  ch.  55,  sec.  61),  and  providing  for  an  appeal  thereto, 
and  its  being  heard,  declares  that  "  the  roll  as  finally  pas- 
sed by  the  Court,  and  certified  by  the  Clerk  as  so  passed, 
shall  be  valid  and  bind  all  parties  concerned,  notwithstand- 
ing any  defect  or  error  committed  in  or  with  regard  to  such 
roll,  except  in  so  far  as  the  same  may  be  further  amended 
on  appeal  to  the  Judge  of  the  County  Court." 

And  when  the  appeal  comes  before  the  Judge,  sec.  68 
says  :  "  The  decision  and  judgment  of  the  Judge,  or  acting 
Judge,  shall  be  final  and  conclusive  in  every  case  adjudi- 
cated upon." 

Language  more  apparently  indicating  the  establishment 
of  a  rule  of  decision  to  govern  all  cases,  and  bar  all  further 
question  as  to  the  liability  to  assessment,  could,  we  thinkj 
not  easily  be  used. 
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If  every  person  dissatisfied  with  such  decision  can  try  the 
question  over  again  by  replevying  his  goods  when  seized  for 
non-payment,  the  judgment  certainly  is  no  longer  "  final 
and  conclusive,"  nor  will  the  roll  "  bind  all  parties  con- 
cerned, jQotwithstanding  any  defect  or  error  committed  in  or 
with  regard  to  such  roll,"  as  provided  in  sec.  61. 

But  there  are  several  decisions  on  this  subject.  The  first 
is,  The  Great  Western  R.  W.  Co.  v.  Bouse  (15  U.  C.  R. 
168).  There  it  was  held  by  this  Court  that  the  decision  of 
the  Judge  was  only  final  in  regard  to  such  matters  as  by 
the  26th  and  28th  sections  of  16  Vic.  ch.  182  (the  act  then 
in  force)  were  to  be  submitted  to  him  ;  that  i,s,  any  alleged 
overcharge  or  undercharge,  or  the  wrongful  insertion  or 
omission  of  any  person's  name  ;  and  that  it  did  not  affect 
the  right  of  resisting  a  distress  for  assessment  in  respect  of 
property  not  liable  to  assessment. 

The  next  case  is  McQarrall  v.  Wathins  (19  U.  C.  248). 
It  was  Replevin.  The  plaintiff  was  assessed  as  owner,  the 
house  being  vacant,  and  had  omitted  to.  appeal.  The  Court 
held  it  was  incumbent  on  him  to  appeal,  if  he  meant  to 
insist  that  his  name  was  wrongfully  inserted  on  the  roll,  and 

having  omitted  to  do  so  he  became  liable  to  pay  the 
amount  for  which  he  stood  assessed  on  the  roll." 

If  a  man's  name  be  inserted  in  the  roll  in  respect  of  pro- 
perty not  assessable  by  law,  according  to  the  first  case  he 
can  succeed  in  replevin,  although  the  decision  of  the  County 
Judge  be  against  him.  In  the  latter  case  it  would  seem 
that  he  was  bound  to  appeal  if  he  objected  to  his  name 
being  improperly  on  the  roll.  The  distinction  relied  on  is, 
we  presume,  that  the  property  in  the  one  case  was,  and  in 
the  other  was  not  assessable.  But  in  either  the  name  might 
be  improperly  inserted  in  the  roll. 

Between  the  two  last  cases  was  The  Municipality  of 
London  v.  The  Great  Western  W.  Co.  (17  U.  C.  R. 
261J.  There  it  is  said  by  Burns,  J. :  "The  distinction, 
where  it  is  necessary  to  appeal,  and  where  the  claim  may 
be  resisted  by  an  action  of  trespass  or  replevin,  is  this  : 
if  the  power  existed  to  make  the  assessment,  then  there  is  a 
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jurisdiction  in  those  doing  it,  and  in  such  case  the  remedy 
is  by  appeal  only  ;  but  if  the  assessment  be  illegal,  then 
there  is  no  jurisdiction  to  do  it,  and  in  such  case  the  person 
resisting  is  not  compelled  to  resort  to  the  remedy  of  appeal, 
but  may  resist  the  illegal  exaction." 

Shatv  V.  Shaiv  (21  U.  C.  R.  437)  says  :  "  If  the  property 
was  exempt  from  taxation  by  statute,  there  was  no  necessity 
for  going  to  the  Court  of  Revision  in  order  to  have  their 
decision  on  the  point." 

In  Shaiv  V.  Shaio  (12  C.  P.  458),  the  Court  of  Common 
Pleas  held  that  as  the  property  was  exempt  from  taxation 
by  statute,  tl#  assessment  was  a  nullity,  and  that  although 
no  appeal  was  lodged  to  the  Court  of  Revision,  replevin 
could  be  maintained  for  the  goods  seized  for  taxes. 

The  last  case  is  The  City  of  Toronto  v.  The  Great  West- 
ern R,  W.  Co.  (25  U.  C.  R.  270),  which  indirectly  brought 
up  the  question.  The  dispute  w^as  whether  the  railway 
station  buildings  were  assessable,  the  land  on  which  they 
stood  being  already  assessed.  The  County  Court  Judge 
confirmed  the  assessment,  but  left  it  to  a  higher  Court  to 
determine  if  the  buildings  could  be  assessed.  This  Court 
held  the  reservation  inoperative,  and  that  "  supposing  the 
learned  Judge  had  simply  confirmed  the  decision  of  the 
Court  of  Revision,  we  do  hot  imagine  it  would  be  questioned 
that  neither  in  this  nor  in  any  other  form  could  his  judg- 
ment be  reviewed."  This  came  before  the  Court  in  a 
special  case,  the  city  suing  for  the  amount  of  assessment. 

The  case  of  Marshall  v.  Pitman  (9  Ring.  595),  was  on 
the  Statute  of  Elizabeth  for  rating  for  the  poor.  Tindal. 
C.  J.,  held  that  under  the  act  ^'  the  sounder  distinction 
seems  to  be,  that  as  an  inhabitant  possessing  visible  personal 
property,  he  is  liable  to  be  placed  on  the  rate,  although  his 
rateable  property  turn  out  afterwards  to  amount  to  noth- 
ing ;"  and  held  that  he  must  appeal  to  the  Sessions. 

Alderson,  J. — The  existence  of  the  jurisdiction  is  one 
thing,  and  the  mode  of  exercising  it  another,  and  if  the 
plaintifi'be  an  inhabitant  he  is  within  the  jurisdiction  of  the 
Justices."    He  refers  to  Milward  v.  Gaffln  (2  W.  Bl.  1330), 
35  .       VOL.  XXVI. 
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and  says :  "  The  plaintiff,  who  had  been  rated  as  an  occu- 
pier, was  proved  not  to  be  such." 

This  statute  required  the  overseers  to  raise  by  taxation 
of  every  inhabitant,  &c.,  competent  sums  for  the  poor,  to  be 
gathered  out  of  the  same  parish  according  to  the  ability  of 
the  same  parish. 

In  Charleton  v.  Alway  (11  A.  &  E.  999),  Lord  Denman 
says  :  "  The  only  question  is,  whether  the  plaintiff  ought  to 
have  appealed  to  the  Commissioners.  We  think  that  he  was 
not  bound  to  do  so.  Being  assessed  in  respect  of  that  which 
was  not  subject  to  the  land  tax,  he  had  as  much  right  to 
treat  the  assessment  as  a  nullity  as  if  it  had  b^en  in  respect 
of  property  not  in  his  occupation." 

Our  Assessment  Act,  sec.  8,  directs  the  rates  to  be  on  the 
whole  rateable  property ;  and  (sec.  19)  the  assessors  are  to 
set  down  in  the  roll  "  the  names  of  all  taxable  persons 
resident  in  the  municipality,  who  have  taxable  property 
therein." 

In  a  case  like  that  before  us  the  plaintiff,  for  all  that  we 
see,  is  only  on  the  roll  in  respect  of  the  property  in  dispute. 

Sec.  60  says  :  "  Any  person  complaining  of  an  erro^  or 
omission  in  regard  to  himself,  as  having  been  wrongfully 
inserted  in  or  omitted  from  the  roll,  or  as  having  been  under- 
charged or  overcharged  by  the  assessor  in  the  roll"  may 
appeal. 

It  is  perhaps  not  easy  to  see  how  these  words  do  not  cover 
the  whole  ground — namely,  the  wrongful  insertion  of  a  name, 
and  undercharge  or  overcharge.  The  man  who  has  nothing 
but  property  not  assessable  is  wrongfully  on  the  roll.  Ac- 
cording to  these  decisions  he  need  not  appeal,  or  if  he  do  is 
not  bound  by  the  judgment  of  the  Court  of  Revision  or 
County  Judge. 

We  think,  on  the  whole,  we  should  follow  the  latest  deci- 
sion of  this  Court,  as  it  accords  with  our  individual  views, 
and  that  there  should  be  judgment  for  defendants  on  de- 
murrer. 

Draper,  C.  J.,  concurred. 
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Morrison^  J. — I  regret  that  in  this  case  I  must  differ 
from  the  judgment  of  the  majority  of  the  Court  on  the  first 
point,  and  T  do  so  with  considerable  hesitation. 

The  language  of  the  seventh  sub-section  of  section  9  is 
far  from  being  clear,  and  is  very  difficult  of  a  satisfactory 
interpretation.  In  my  opinion  it  exempts  all  property  be- 
longing to  a  municipality  from  taxation.  The  concluding 
words,  "  whether  occupied  for  the  purpose  thereof,  or  unoc- 
cupied," with  whatever  object  they  were  inserted,  do  not,  I 
think,  restrict  or  qualify  the  exemption. 

If  it  was  in  the  contemplation  of  the  Legislature  that 
such  propertj^  when  occupied  by  tenants  or  other  occupiers, 
should  be  liable  to  taxation  as  other  property,  it  would  have 
used  express  words  to  shew  its  intention,  as  it  has  clearly 
and  consistently  done  in  reference  to  property  vested  in  Her 
Majesty,  by  the  second  sub-section  of  the  same  section  ;  or 
by  a  similar  restriction  to  that  mentioned  in  the  fourth  sub-" 
section  as  to  property  of  universities,  &c. 

To  make  the  property  of  the  municipality  when  occupied 
liable  to  assessment  as  other  lands,  would,  in  my  opinion, 
be  inconsistent  with  and  repugnant  to  the  whole  scope  of 
the  act.  From  the  very  reason  of  the  thing,  I  think  the 
Legislature  could  not  have  had  in  view  the  making  of  it 
ratable  for  the  purposes  of  the  municipality  itself,  or  to 
render  its  property  liable  to  municipal  impositions,  and  to 
the  various  special  and  local  rates  to  which  private  property 
may  be  liable,  and  upon  non-payment  of  such  taxes  render- 
ing it  liable  to  a  lien  or  to  be  sold  for  taxes  ;  for  if  liable  by 
being  occupied  to  be  assessed,  it  would  be  liable  to  all  the 
incidents  attending  other  ratable  property. 

Under  the  Assessment  Act  the  amount  of  taxes  required 
in  any  year  is  previously  ascertained,  and  the  amount  is 
estimated  in  a  city  at  so  much  in  the  dollar  upon  the  yearly 
value  of  all  property  liable  to  -be  assessed  therein.  If  the 
property  in  question,  occupied  by  others,  is  to  be  included 
in  the  total  valuation,  which  it  must  be  if  liable  to  taxation, 
should  the  tenant  or  occupier  fail  or  .  be  unable  to  pay  the 
taxes,  the  amount  would  be  lost  to  the  city  ;  while  if  such 
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property  is  entirely  exempt,  the  amount  required  for  taxa- 
tion and  the  amount  for  estimation  would  in  no  wise  be 
affected,  and  the  property  itself  and  . the  municipality  would 
be  freed  from  the  obvious  anomalies  I  have  referred  to  by 
its  being  placed  on  the  assessment  roll. 

I  need  hardly  state  that  such  property,  by  reason  of  its 
exemption,  if  rented  by  the  municipality  would  necessarily 
render  an  increased  rent. 

It  is  for  these  reasons  that  I  cannot  suppose  that  the  in- 
tention of  the  Legislature  was  to  render  municipal  property 
in  any  wise  a  subject  of  taxation  ;  and  as  the  sub-section  is 
obscure  and  ambiguous,  I  do  not  think  we  ar€^warranted  in 
putting  upon  its  words  what  I  think  is  a  forced  construction, 
so  as  to  admit  the  consequences  I  have  alluded  to. 

If  it  was  intended  to  mean  that  all  such  property  should 
^be  subject  to  taxation,  except  that  occupied  by  the  city  for 
public  purposes  or  unoccupied,  I  cannot  see  any  use  in  the 
enactment,  as  it  appears  to  me  the  same  result  would  have 
been  effected  in  the  absence  of  the  exemption,  for  it  would 
be  idle  to  suppose  that  the  assessor  would  assess  property 
used  for  city  public  purposes,  or  belonging  to  the  city  and 
unoccupied,  and  that  the  collector  should  demand  and  re- 
ceive from  the  chamberlain  taxes  for  the  purpose  of  paying 
it  back  to  that  officer. 

On  the  whole,  I  am  of  opinion  our  judgment  should  be 
for  the  plaintiff. 

.Judgment for  defendants. 
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Foster  et  al.  v.  Glass  (Sheriff). 

False  Return — Prior  lorit  not  acted  on — Sheriff  estopped  from  setting  it  up. 

In  ail  action  against  tlie  Sherifl"  for  a  false  return,  it  appeared  that  on  the 
day  before  the  plaintiffs'  writ  came  in  he  received  a  Fi.  Fa.  at  the  suit  of 
one  K.  for  more  than  the  value  of  the  debtor's  goods,  and  gave  a  warrant 
to  his  bailiff,  who  only  went  to  the  debtor's  shop  and  told  him  of  it,  be- 
cause he  thought  more  could  be  got  by  allowing  hira  to  go  on  with  his 
business.  On  the  plaintiffs'  writ  he  did  nothing.  The  plaintiffs'  attor- 
ney wrote  twice,  urging  him  to  act,  and  ruled  him,  and  in  February, 
186G,  he  returned  that  writ  nulla  bona,  K.'s  writ  having  been  previously 
renewed.    The  Court  being  left  to  draw  inferences  of  fact — 

Held,  that,  as  a  matter  of  fact,  the  Sheriff  never  seized,  or  that,  as  a  matter 
of  law,  he  abandoned  it :  and  that  though  his  acts  might  not  affect  K.  in 
an  action  betwe^  K,  and  the  plaintiffs,  yet  they  prevented  him  from  set- 
ting up  the  first  writ  as  a  justification  for  his  return  to  the  second.  The 
plaintiffs  were  therefore  held  entitled  to  recover. 

Action  against  the  defendant  as  Sheriff  for  a  false  return 
of  nulla  bona  to  a  writ  of  ji.  fa.  against  the  goods  of  one 
David  Marrs,  at  the  suit  of  the  plaintiffs,  endorsed  to  levy 
?477  20  damages,  and  $67  52  costs,  with  costs  of  writ,  &c. 

The  writ  was  delivered  to  the  Sheriff,  and  it  was  averred 
that  he  made  a  levy.  In  the  second  count  the  charge  was 
that  there  were  goods  upon  which  he  might  have  levied,  but 
did  not. 

Pleas.  To  the  first  count,  that  he  did  not  levy.  To  the 
whole  declaration,  not  guilty ;  and  that  after  the  delivery  of 
the  writ  to  him  there  were  no  goods  of  the  said  David  Marrs 
in  defendant's  county  whereof  he  could  levy  the  moneys. 

Issue. 

The  case  was  tried  at  Hamilton,  in  November,  1866,  be» 
fore  Richards,  C.  J. 

The  writ  of  fi.  fa.  in  the  plaintiffs'  suit  was  tested  18th 
September,  1865,  and  was  delivered  on  the  following  day  to 
the  Sheriff.  There  was  evidence  that  Marrs,  the  execution 
debtor,  had  goods  in  the  defendant's  county.  It  was  re- 
turned on  the  1st  of  February,  1866,  nulla  bona.  A  ques- 
tion was  raised  as  to  the  clerk  in  the  Sheriff's  olEce  who 
made  the  return,  but  the  learned  Chief  Justice  held'  there 
was  evidence  to  go  to  the  jury. 

On  the  defence  a  writ  of  fi.  fa.  in  favor  of  one  Jane  King 
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against  the  goods  of  Marrs,  endorsed  to  levy  $630  41  dam- 
ages, and  $19  19,  with  interest,  &c.,  was  put  in.  It  was 
tested  18th  September,  1865,  and  w^as  received  by  the  de- 
fendant on  the  same  day,  md  was  renewed  for  one  year  from 
the  15th  September,  1866.  On  this  writ  a  warrant  was 
issued  to  a  bailiff,  who  had  made  no  return. 

The  bailiff  who  had  this  warrant  swore  that  he  went  with 
it  to  Marrs'  shop  and  told  Marrs  he  had  an  execution  against 
him  :  that  he  looked  at  the  stock  and  satisfied  himself  he 
could  not  make  more  than  $150  :  when  the  plaintiffs'  writ  was 
returned  there  was  not  sufficient  property  to  satisfy  the  first 
execution ;  the  reason  of  his  not  seizing  or  ^ing  more  was 
that  he  thought  by  waiting  he  would  be  able  to  make  more. 
He  would  not  swear  he  made  any  formal  seizure,  or  told 
Marrs  to  consider  his  goods  seized.  He  did  the  same  under 
the  second  writ  as  under  the  first.  Marrs  carried  on  his 
business  just  as  before.  The  stock  in  Marrs'  shop  was  kept 
up.  He  never  got  any  money  on  King's  writ,  but  her  attor- 
ney told  him  money  had  been  paid  in  that  suit,  and  he  (the 
bailiff)  took  no  steps  to  enforce  the  execution,  except  going 
to  Marrs  and  enquiring  about  his  paying.  It  appeared 
however  that  there  was  a  small  sum  credited  to  the  defend- 
ant Marrs  in  the  Sheriff's  books,  and  it  was  to  be  gathered 
from  the  evidence  that  Marrs  paid  it  to  the  Sheriff  because 
of  the  execution  or  executions  in  the  office. 

In  reply  the  plaintiff  called  Marrs,  the  execution  debtor, 
and  he  swore  that  King's  suit  was  first  begun  :  that  he  did 
not  defend  it,  but  he  employed  her  attorney  to  defend  the 
plaintiff's  suit,  though  he  had  Ao  real  defence  to  it :  that 
both  her  claim  and  the  plaintiff's  claim  were  just.  He  could 
not  state  that  the  bailiff  made  any  seizure  under  her  execu- 
tion. 

Two  letters  addressed  by  the  plaintiffs'  attorneys  to  the 
Sheriff  were  put  in,  one  dated  7th  December,  1865,  notifying 
the  Sheriff  that  they  disputed  the  validity  of  the  judgment  of 
King  against  Marrs,  and  required  him  to  proceed  to  a  sale 
of  Marrs'  goods,  and  to  pay  over  the  proceeds  to  them  ;  the 
other  dated  11th  January,  1866,  as  follows  :  "  Foster  v.  Marrs : 
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You  will  please  advise  us  what  you  have  done  or  intend 
doinsr.  We  would  like  a  return  to  our  writ."  No  answer 
was  given  to  either  letter.  On  the  25th  of  January  the  Sheriff 
was  ruled  to  return  the  plaintiffs'  Avrit.  The  plaintiffs  also 
put  in  an  exemplification  of  their  judgment  against  Marrs. 

The  learned  Chief  Justice  asked  the  jury  to  say  if  King's 
execution  was  placed  in  the  Sheriff's  hands  to  be  executed,  or 
merely  to  cover  the  property  of  Marrs  under  it.  He  told 
them,  if  they  thought  King's  writ  was  placed  in  the  Sheriff's 
hands  to  be  executed,  to  say  so,  but  to  find  for  the  plaintiffs, 
and  to  assess  the  damages,  and  he  would  reserve  leave  to 
the  defendant  to  move  to  enter  a  nonsuit  or  a  verdict  for  de- 
fendant. 

.  The  whole  question  as  to  the  effect  of  what  was  done  was  to 
be  referred  to  the  Court,  who  were  to  be  at  liberty  to  draw  in- 
ferences of  fact ;  the  real  question  referred,  and  not  found 
by  the  jury,  being  whether  the  acts  by  the  Sheriff  and  his 
bailiff  in  the  execution  of  these  writs  were  such  as  to  give 
the  plaintiffs'  writ  priority  over  that  of  Mrs.  King.  If  the 
Court  thought  the  plaintiffs  entitled  to  recover,  the  verdict 
to  stand  ;  if  not,  a  nonsuit  or  verdict  for  defendant  to  be 
entered. 

The  jury  estimated  the  damages  at  $175,  for  which  sum  a 
verdict  was  entered  for  the  plaintiffs. 

In  Michaelmas  term,  M.  C.  Cameron,  Q.  C,  obtained  a 
rule  nisi  upon  the  leave  reserved.  He  cited  Clark  v.  Mor- 
rell,  21  U.  C.  R.  596. 

In  this  term,  C.  Robinson,  Q.  C,  shewed  cause,  citing 
Castle  V.  Buttan,  4  C.  P.  252 ;  Neilson  v.  Jarvis,  13  C.  P. 
176 ;  McKee  v.  Woodruff,  lb.  583 ;  Kerr  v.  Kinsey,  15 
C.  P.  531 ;  Towne  v.  Crowder,  2  C.  &  P.  355. 

Draper,  C.  J.,  delivered  the  judgment  of  the  Court. 

We  are  of  opinion  this  rule  should  be  discharged.  The 
case  depends  on  what  the  acts  of  the  Sheriff  and  his  bailiff 
were  upon  King's  writ,  and  what  was  the  legal  consequence 
of  those  acts  in  regard  to  the  rights  of  the  present  plaintiffs. 
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Marrs  had  goods  liable  to  seizure  and  sale  under  either  or 
both  writs  ;  their  Value  is  determined  by  the  jury.  The 
Sheriff  received  King's  writ  first,  and  made  a  warrant  to  his 
bailiff,  who  went  to  Marrs'  house,  told  him  he  had  an  execu- 
tion against  him,  looked  at  the  goods,  and  went  away  because 
he  thought  that  if  Marrs  were  left  in  possession  to  carry  on 
his  business,  more  would  be  realized  out  of  him  than  by  pro- 
ceeding upon  the  execution. 

On  the  following  day  the  plaintiffs'  writ  came  to  the 
Sheriff's  hands,  and  upon  this  it  does  not  appear  that  he  did 
anything.  King's  writ  was  taken  from  the  Sheriff,  and  was 
renewed,  and  continued  by  such  renewal  in  force  when  the 
plaintiffs'  writ  was  returned  nulla  ho7ia,  after  two  letters  had 
been  written  by  the  plaintiffs'  attorney  to  the  defendant  to 
urge  him  to  act,  and  after  the  Sheriff  had  been  ruled. 
From  the  18th  April,  1865,  to  the  latter  part  of  January, 
1866,  about  which  time  this  return  was  made,  Marrs .  con- 
tinued in  possession,  carrying  on  his  business  and  disposing 
of  his  goods. 

As  a  matter  of  fact,  we  conclude  from  the  evidence  that 
the  Sheriff  never  made  a  seizure  upon  either  writ,  and  a§  a 
matter  of  law  we  think  that  if  his  acts  could  be  held  to 
amount  to  a  seizure,  that  he  abandoned  it.  The  case  ap- 
pears to  us  even  stronger  against  the  defendant  than  Blades 
V.  Arundale  (1  M.  &  S.  711),  where  there  was  a  seizure,  and 
the  bailiff  locked  up  his  warrant  in  the  drawer  of  a  table 
which  he  had  seized,  took  away  the  key,  and  left  the  premises. 
The  fact  that  the  execution  in  favor  of  Mrs.  King  was  renewed 
for  a  year  after  the  Sheriff  had  received  the  plaintiffs'  writ, 
confirms  our  conclusion  that  up  to  that  time  there  was  no 
seizure,  for  if  execution  had  been  commenced  it  could  have 
been  completed  after  the  first  writ  was  returnable.  The  re- 
newal was  only  to  maintain  the  assumed  priority  of  King's 
execution,  which  was  thus  kept  alive  with  the  obvious  idea 
that  it  would  prevent  any  proceeding  upon  the  plaintiffs' 
writ. 

In  Towne  v.  Orowder  (2  C.  &  P.  355),  Best,  C.  J.,  held, 
in  an  action  like  the  present,  that  it  was  no  defence  for  the 
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sheriff  to  shew  a  prior  execution,  if  the  Sheriff  had  also 
returned  to  that  nulla  bona. 

That  return  of  course  concluded  the  Sheriff  from  setting 
up  the  prior  writ,  and  it  has  not,  nor  has  any  other  return 
been  made  to  King's  writ.  But  the  Sheriff  has  not  acted 
upon  it,  and  he  shews  no  instructions  from  the  phxintifi'  in 
that  writ  to  refrain.  If  it  were  done  at  the  instance  of  Mrs. 
King,  the  present  verdict  is  certainly  right ;  if  it  be  the 
Sheriff's  own  voluntary  act,  its  effect  is  as  wrongful  towards 
the  plaintiffs.  As  his  own  act  it  may  not  affect  Mrs.  King 
in  any  question  between  her  and  the  present  plaintiffs,  but  ife 
may  and  we  think  ought  to  prevent  the  Sheriff  from  setting 
up  the  first  writ  as  justifying  returning  to  the  second  nulla 
bona,  when  Marrs  certainly  had  some  goods.  It  is  well  put 
by  Macaulay,  C.  J.,  in  Castle  v.  Buttan  (4  C.  P.  252) :  "  I  do 
not  see  that  it  is  in  the  discretion  of  the  Sheriff,  any  more 
than  of  the  plaintiff,  to  do  what  if  done  by  the  plaintiff's  di- 
rection would  displace  his  writ.  The  Sheriff  in  the  absence 
of  directions  acts  upon  his  own  responsibility ;  and  if  he 
adopts  a  course  which  conflicts  with  the  rights  of  others,  he 
may  incur  responsibility  to  the  first  execution  creditor  or  to 
the  second ;  but  he  has  no  discretion  to  bond  the  goods  to 
the  debtor,  or  to  suffer  him  to  continue  the  possession  or  use 
of  the  goods,  and  to  prosecute  his  business  with  them  as  be- 
fore, suspending  and  deferring  the  execution  indefinitely, 
and  until  long  after  its  return,  without  further  acting  upon 
it,  and  at  the  same  time  to  interpose  the  expired  writ  be- 
tween the  v/rit  of  another  creditor  and  the  goods.  It  seems 
to  me  the  effect  of  the  Sheriff's  conduct  is  the  same  as 
respects  third  persons,  or  other  creditors,  whether  it  is 
directed  by  the  plaintiff  in  the  first,  writ,  or  spontaneous  on 
the  part  of  the  Sheriff." 

In  that  case  it  is  true  the  first  writ  had  expired.  Here  it 
was  not  acted  upon,  and  after  some  months  was  renewed, 
and  remains  in  the  Sheriff's  hands  still,  never  having  been 
put  in  force.  The  goods  during  all  the  time  until  the  plain- 
tiffs' writ  was  returned  remained  the  goods  of  Marrs,  or  he 
sold  them  in  the  course  of  his  business.  Under  all  these 
36  VOL.  XXVI. 
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circumstances  we  think  the  writ  first  received  cannot  be 
used  by  the  Sheriff  to  absorb  the  goods,  and  justify  his  re- 
turn of  nulla  bona. 

Rule  discharged. 


Nicholas  Acre,  v.  Samuel  Livingstone,  John  B.  Wal- 
lace, Alexander  Acre,  and  Margaret  Mears. 

Deed — Release — Construction — 14  ^  15  Vic.  ch.  7,  sec.  2. 

A.  died  in  possession  intestate  in  July,  1851,  leaving  his  widow,  and  the 
plaintiff  his  eldest  son.  The  plaintiff,  on  the  15th  October,  1851,  by  deed 
poll,  in  consideration  of  £50,  "remised,  released,  and  for  ever  quit 
claimed"  the  land,  in  fee  simple,  to  his  mother,  who  was  still  living  on 
the  place.    Defendants  claimed  under  her. 

Hetd,  that  the  deed  could  take  effect  as  a  release  only ;  that  the  widow, 
being  a  tenant  at  sufferance,  had  no  estate  upon  which  it  could  operate  ; 
and  that  it  therefore  passed  nothing. 

Held,  also,  that  the  14  &  15  Vic.  ch.  7,  sec.  2,  enacting  that  all  corpo- 
real tenements  and  hereditaments  shall  be  deemed  to  lie  in  grant  as  well 
as  in  livery,  could  not  help  ;  for  it  was  not  iatended  to  alter  the  con- 
struction of  the  language  of  deeds,  but  to  enable  terms  which  would 
only  have  passed  incorporeal  to  pass  corporeal  hereditaments. 

Eagarty,  J.,  dissenting,  on  the  ground  that  whatever  words  would  amount 
to  a  grant  of  an  incorporeal  hereditament  before  the  statute,  would  by 
virtue  of  it  operate  on  corporeal  hereditaments ;  and  quoere,  whether  the 
estate  of  the  widow  was  not  sufficient  for  the  deed  to  take  effect  as  a  # 
release. 

Ejectment  for  the  North  half  of  lot  1  in  the  9th  con- 
cession of  Bayham.  The  .three  first-named  defendants 
appeared  for  three  separate  portions  of  the  lot,  making 
together  the  one  hundred  acres  of  which  it  consisted.  Mar- 
garet Mears  did  not  appear. 

The  case  was  tried  at  St.  Thomas,  in  October  last,  before 
Hagarty,  J. 

Jacob  Acre  acquired  this  land  by  purchase  and  convey- 
ance, dated  31st  May,  1844,  and  died  in  possession  in  July 
or  August,  1851,  leaving  the  plaintiff,  his  eldest  son,  and 
Margaret,  now  Margaret  Mears,  his  widow,  with  several 
younger  children,  him  surviving.  Plaintifi"  was  out  of  the 
province  when  his  father  died.  The  mother,  Margaret,  with 
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the  rest  of  the  family,  were  still  residing  in  the  house.  On 
the  15th  October,  1851,  the  plaintiff  having  come  home, 
executed  a  deed  poll,  by  which,  in  consideration  of  fifty 
pounds,  the  receipt  whereof  he  acknowledged,  he  "  remised, 
released,  and  for  ever  quit  claimed"  to  his  mother,  Margaret 
Acre,  this  land,  to  have  and  to  hold  to  her  in  fee. 

The  other  defendants  claimed  through  this  deed,  Living- 
stone and  Wallace  having  paid  a  large  consideration. 
Livingstone  had  bought  fifty  acres,  by  conveyance,  dated 
10th  June,  1865,  and  Wallace,  who  bought  from  Alexander 
Acre,  by  deed  dated  25th  June,  1866,  fifty  acres  more, 
which  the  widow  Margaret  had  by  deed  dated  1st  February, 
1858,  conveyed  to  him. 

Margaret  M6ars  gave  evidence  that  the  <£50  mentioned 
in  the  plaintiff''s  deed  to  her  was  never  paid  :  that  when 
the  plaintiff  returned  after  his  father's  death  she  told  him 
that  this  property  was  left  to  her,  that  there  was  a  will, 
and  that  he  was  to  give  a  release  to  her;  plaintiff  did  not 
ask  to  see  the  will,  but  executed  the  deed  poll  shortly  after- 
wards, and,  as  the  subscribing  witness  swore,  fully  under- 
standing what  he  was  doing.  The  same  week  after  executing 
the  deed  the  plaintiff  became  aware  there  was  no  will,  and 
he  said  his  mother  had  cheated  him.  There  was  contradic- 
tory evidence  as  to  the  payment  of  the  consideration  of  .£50. 
It  was,  if  paid,  paid  by  cattle  or  horses,  not  by  money. 

The  only  question  left  to  the  jury  was  the  validity  of  this 
deed  from  the  plaintiff  as  a  matter  of  fact.  The  learned 
Judge  directed,  as  a  matter  of  law,  that  it  was  sufficient  to 
pass  the  fee.    The  jury  found  for  defendants. 

In  Michaelmas  Term,  D.  B.  Bead,  Q.  C,  obtained  a  rule 
calling  on  the  defendants  to  shew  cause  why  there  should 
not  be  a  new  trial,  on  the  ground  of  misdirection  as  to  the 
legal  effect  of  this  deed. 

M.  C.  Cameron,  Q.  C,  shewed  cause,  ciimg^Nicholson  v. 
DillabougJi,  21  U.  0.  R.  591 ;  Cameron  v.  (^unn,  25  U.  C. 
R.  77;  Slie^.  Touch,  vol.  ii.  p.  325;  Consol.  Stat.  U.  C, 
ch.  90,  sec,  2. 
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Bead,  Q.  C,  contra,  cited  Com.  Dig.  Release  C.  2,  D. 
3;  Doe  McKenny  v.  Johnson,  4  U.  C.  R.  508  ;  Doe  Connor 
V.  Connor,  6  U.  C.  R.  298 ;  Rose  v.  Simmerman,  3  Grant, 
598  :  Crahh  R.  P.  Vol.  IL,  93,  97 ;  Co,  Lit.  34  h ;  Bav. 
Con.  Prec.  53 ;  Brown  v.  Meredith,  2  Keen  527. 

Draper,  C.  J. — If  a  man  have  a  possession  only,  and  no 
estate,  as  if  he  be  a  trespasser,  or  if  he  have  occupation 
only  as  tenant  at  sufferance,  as  where  a  tenant  doth  hold 
over  his  term  or  the  like,  no  release  to  him  can  work  any 
enlargement  of  estate ;  for  albeit  he  have  a  possession  yet 
he  hath  no  estate  for  the  release  to  work  upon.  Shep. 
Touch.  325. 

In  Boe  McKenny  v.  Johnson  (4  U.  C.  R.  508),  the  Chief 
Justice,  speaking  of  a  widow,  says,  "  She  is  not  a  disseizor, 
for  her  possession  commenced  rightfully ;  and  she  is  to  be 
looked  upon  as  a  tenant  at  sufferance,  entitled,  as  we  may 
assume,  to  remain  on  the  estate  on  which  her  husband  died, 
as  his  widow,  for  a  limited  period  under  her  right  of  quar- 
antine, but  staying  without  right  beyond  that  period,  her 
dower  being,  for  all  that  appears,  not  yet  assigned  to  her." 

This  language  describes  accurately  the  position  of  the 
mother  of  the  plaintiff  at  the  time  the  deed  poll  of  the  15th 
October,  1851,  was  executed. 

It  seems  to  me  this  release  had  nothing  to  operate  upon, 
and  was  void.  In  the  case  of  Cameron  v.  Gunn  (25  U.  C.  R. 
77),  the  defendant  by  deed,  in  consideration  of  5s.,  remised, 
released,  and  for  ever  quitted  claim  to  the  plaintiff,  his 
heirs  and  assigns  for  ever.  We  held  that  for  want  of  apt 
words  to  pass  the  estate  except  by  way  of  release,  the  deed 
was  ineffectual  and  void,  distinguishing  the  case  from  Nichol- 
son V.  Billahough  (21  U.  C.  R.  594.) 

The  case  of  Shove  v.  Pincke  (5  T.  R.  124),  was  also 
noticed,  in  which  Lord  Kenyon,  in  speaking  of  a  deed  pro- 
fessedly executed  under  a  power  of  appointment,  and  in 
which  the  only  operative  words  were  "  limit  and  appoint,'' 
says  "  I  do  not  see  why  this  should  not  operate  as  a  grant 
of  the  revei^sion.    It  has  never  been  held  necessary  that  the 
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word  '  grant'  should  be  used  in  a  grant,  it  being  sufficient  if 
the  intention  to  grant  be  manifest  in  a  deed." — language 
very  pertinent  to  his  first  observation,  as  applied  to  a  case 
where,  if  there  had  been  no  difficulty  in  the  score  of  the 
power,  the  words  "  limit  and  appoint''  were  sufficient.  He 
was  speaking  of  a  reversion  of  which  a  party  cannot  be 
properly  said  to  have  seizin,  which  in  strictness  means 
possession,  for  it  is  an  expectant  estate  and  the  proper 
subject  of  a  grant.  Buller,  J.,  in  the  same  case  says,  "  The 
thing  conveyed  is  a  reversion  ;  that  is,  the  subject  of  a  grant ; 
and  the  wwds  'limit  and  appoint'  operate  as  a  grant."  This 
case  is  surely  no  authority  that  *'  remise,  release  and  for 
ever  quit  claim,"  are  words  which  operate  as  a  grant. 

There  is  an  earlier  case,  Croodtitle  v.  Bailey  (Cowp.  600), 
in  which  they  are  dicta  to  the  same  effect,  though  the  deci- 
sion was  rested  on  a  different  ground.  Lord  Mansfield, 
speaking  of  the  rules  for  the  construction  of  the  deeds, 
observes,  "  They  shall  operate  according  to  the  intention  of 
the  parties,  if  by  latu  they  may  ;  and  if  they  cannot  operate 
in  one  form,  they  shall  operate  in  that  which  by  law  will 
effectuate  the  intention.  But  an  objection  is  made  in  this 
case,  which,  it  is  said,  takes  it  out  of  the  general  rule  and 
the  doctrine  of  the  authorities  cited ;  and  that  is,  that  in 
the  release  in  question  the  word  grant  is  not  made  use 
of.  But  that  the  intention  of  the  parties  was  to  pass  all  the 
right  and  title  of  the  plaintiff  in  these  premises,  is  manifest 
beyond  a  doubt."  Hi§  Lordship  then  adverted  to  a  totally 
different  point,  which  he  says  is  decisive.  And  Aston,  J., 
adds,  "  This  is  the  common  wording  of  a  release ;  but  though 
in  the  shape  of  a  release,  if  there  are  sufficient  words,  it  may 
operate  as  a  grant.  The  last  ground  however  is  decisive,'' 
In  that  case  there  were  covenants  that  the  defendants  should 
enjoy,  and  for  further  assurance. 

I  have  never  seen  this  case  referred  to  as  an  authority 
that  the  words  "remise,  release,  and  for  ever  quit  claim" 
are  sufficient  to  pass  the  fee  by  their  own  intrinsic  force. 
Even  the  reporter's  marginal  note  does  not  treat  it  as 
decided  upon  that  ground,  and  apposite  as  it  would  have 
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been  if  it  was  an  authority  to  that  effect,  it  was  not  referred 
to  in  8hove  v.  PincJee,  decided  by  Lord  Kenyon,  who  suc- 
ceeded Lord  Mansfield. 

A  still,  earlier  case,  Boe  dem.  v.  Wilkinson  v.  Tranmer  (2 
Wils.  75),  is  also  an  authority  that  a  deed  void  as  a  release 
may  operate  in  another  way,  i.  e.  as  a  covenant  to  stand 
seized  to  uses.  The  reasons  given  by  Willes,  C.  J.,  why  it 
should  have  that  effect  are  put  together  at  p.  78,  and  among 
them  is  "  Secondly,  there  are  apt  words  ;  the  word  grant'' 
(which  was  used)  "  alone  would  have  been  sufficient." 

It  can  hardly  be  necessary  to  distinguish  these  cases  from 
the  present.  It  is  much  more  difficult  to  distinguish  this 
case  from  Qameron  y.  Gunn,  which  we  so  recently  decided. 
The  sole  difference  is  that  the  present  deed  purports  to  be 
founded  on  a  valuable  consideration.  I  have  met  with  no 
case  which  upon  that  sole  ground  alters  the  long  settled 
^  effect  of  the  words  remise,  release,  and  quit  claim. 

It  has  not  been  nor  could  it  be  contended  that  this  release 
^could  operate  either  to  pass  the  estate  by  mitter,  for  the 
releasor  and  releasee  did  not  stand  in  the  necessary  mutual 
relation  for  this  purpose  ;  the  necessary  privity  was  wanting. 
Nor  could  it  take  effect  by  mitter  le  droit,  for  the  releasor 
was  not  disseized  by  the  releasee,  for  she  did  not  enter  pos- 
session wrongfully.  It  can  only  be  by  way  of  enlargement, 
to  which'  it  appears  to  me  to  be  a  conclusive  answer,  that 
there  was  no  privity  of  estate  between  the  parties,  and  that 
the  releasee  had  no  estate  actually  vested  in  her  which  vr^s 
capable  of  enlargement. 

Reverting  to  the  consideration  expressed  in  this  deed,  I 
view  the  evidence  of  its  payment  as  very  unsatisfactory, 
and  if  that  alone  would  turn  this  into  a  deed  operating  as  a 
grant,  I  should  desire  to  have  this  question  of  fact  determined 
by  a  jury. 

I  have  noticed  and  reflected  upon  what  Mr.  Preston  has 
written  on  this.  I  have  not  the  presumption  to  enter  upon 
a  criticism  of  his  views  upon  a  question  affecting  the  law  of 
real  property,  but  when  I  find  him  controverting  the  law  as 
stated  in  Coke,  and  when  I  have  not  found  one  reported 
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case  since  Coke  wrote  which  supports  Mr.  Preston's  con- 
clusion, I  venture  to  rely  on  the  more  ancient  authority  as 
the  safer  guide.  I  do  not  assert  that  Coke  is  an  infallible 
authority,  nor  is  this  the  solitary  instance  in  which  Mr. 
Preston  has  expressed  his  dissent  from  the  deliberate 
and  profoundly  considered  judgment  of  others  as  highly 
placed  and  perhaps  as  worthy  of  respect  as  Coke  himself. 
I  cannot  at  this  moment  refer  to  the  authority  from  which  T 
have  gathered  the  impression  that  Mr.  Preston  as  entirely 
differed  from  Lord  Mansfield  on  an  intricate  question  of  the 
law  of  real  property,  as  he  seems  to  have  done  from  Lord 
Coke  (a). 

It  is,  however,  necessary  to  advert  to  the  Consolidated 
Statutes  of  Upper  Canada,  ch.  90,  section  2,  which  enacts 
that  as  regards  the  conveyance  of  the  immediate  freehold 
thereof,  all  corporeal  tenements  and  hereditaments  shall 
be  deemed  to  lie  in  grant  as  well  as  in  livery.  I  do  not 
understand  this  enactment  to  have  been  made  in  order  to 
regulate  or  change  the  construction  of  the  language  of  deeds, 
nor  otherwise  to  affect  their  operation  than  by  giving  to 
"  those  terms  which  would  only  be  effectual  to  pass  incorporeal 
hereditaments — in  other  words,  to  those  which  contain 
sufficient  words  to  constitute  a  grant — the  effect  of  passing 
corporeal  hereditaments  therein  mentioned  and  described. 
But  the  law  as  to  the  construction  of  the  language  used  in 
deeds,  does  not,  so  far  as  I  can  see,  come  within  the  provision 
of  the  act.  If  the  words  of  conveyance  used  are  such  as 
long  settled  construction  has  pointed  out  as  operating  only 
by  way  of  enlargement,  and  the  conveyance  cannot,  either 
for  want  of  privity  or  of  an  estate  to  be  enlarged,  or  for 
any  other  reason,  take  effect  in  that  way,  the  statute  will  not 
help.  If  the  words  of  this  deed  are  sufficient  to  operate  as 
a  grant,  these  lands  have  passed  by  it,  for  the  statute  came 
into  force  a  little  more  than  two  months  before  the  date 
thereof. 


(a)  See  Taylor  ex  dem.  Atkyns  v.  Horde,  1  Burr.  60 ;  Doe  v.  Lynes 
3  B.  &  C.  388,  395. 
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I  have  hitherto  found  no  case  which  decides  that  the 
words  "  remise,  release,  and  for  ever  quit  claim,"  where 
there  are  no  covenants  of  any  kind,  and  where  it  is  open  to 
question  whether  there  was  any  valuable  consideration,  are 
sufficient  to  pass  the  estate  by  way  of  grant,  since  the 
statute  any  more  than  before  it. 

The  only  consideration  that  has  pressed  me  is  the  interest 
of  subsequent  purchasers.  But  they  appear,  so  far  as  I  can 
see,  to  have  taken  no  precautions  to  examine  into  the  title,  or 
to  take  proper  advice  as  to  its  sufficiency.  They  have,  as  is 
the  common  course,  most  probably  purchased  without  enquiry, 
or  at  all  events' without  going  beyond  the  Registry  office. 
With  the  utmost  respect  for  that  venerable  maxim,  Benigne 
faciendoe  sunt  interpretationes propter  simpUcitatem,  or,  as  it 
is  frequently  given,  ignorantiam  laioorum,  it  may  be  remem- 
bered that  the  laics  of  our  times  are  not  so  uneducated  as  in 
the  days  when  that  maxim  was  young,  and  that  few  purchasers 
of  land  are  ignorant  of  the  consequences  of  buying  a  defective 
title,  or  of  the  most  probable  mode  of  finding  whether 
they  can  safely  purchase.  There  are  more  who  from  an 
unwise  economy  incur  the  risk  of  loss  of  their  purchase 
money.  But  such  parties  have  no  claim  on  the  Courts  to 
strain  or  innovate  upon  the  law  for  their  protection. 

Hagarty,  J.— We  are  called  upon,  for  the  first  time,  as 
far  as  I  can  learn,  to  decide  the  meaning  of  the  Statute  of 
1851,  14  &  15  Vic,  ch.  7,  section  2,  which  became  law  a 
few  weeks  or  days  before  this  conveyance  was  made.  ''All 
corporeal  tenements  and  hereditaments  shall,  as  regards  the 
conveyance  of  the  immediate  freehold  thereof,  be  deemed  to 
lie  in  grant,  as  well  as  in  livery." 

The  instrument  before  us  contains  apt  words  of  inheri- 
tance in  its  habendum  to  the  grantee,  "  her  heirs  and  assigns 
for  ever;"  the  operative  words  are  ''remise,  release,  and 
for  ever  quit  claim  unto  her,  the  said  M.  A.,  her  heirs  and 
assigns  for  ever." 

I  see  no  other  mode  in  which  full  effect  can  be  given  to 
the  statute,  than  to  hold  that  whatever  words  would  amount 
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to  a  grant  of  an  incorporeal  hereditament,  or  of  anything 
lying  in  grant  before  the  statute,  must  equally  operate  since 
the  statute  on  corporeal  hereditaments,  and  to  the  same 
extent,  if  proper  words  of  inheritance  be  used. 

Would  the  words  here  used  amount  to  words  of  grant 
before  the  statute  ? 

"  But  it  should  seem  {coeteris  paribus)  that  an  instrument 
in  the  form  of  a  release  may  operate  as  a  grant." — 2  Shep, 
Touch.  325.  "  If  a  man  make  a  lease  for  twenty  years,  and 
the  lessee  make  a  lease  for  ten  years,  and  the  first  lessee 
doth  release  to  the  second  lessee  (viz.,  the  underlessee)  and 
his  heirs,  this  release  is  void.  In  each  of  these  cases  the 
deed  may  operate  as  a  grant,  and  must  be  pleaded  accord- 
ingly."—/^.  326. 

"  A  release  is  the  conveyance  of  a  man's  interest  or 
right,  which  he  hath  unto  a  thing,  to  another  that  hath 
the  possession  thereof  or  some  estate  therein." — lb.  320 

"  Dedi  et  concessi  be  the  most  apt  words  for  all  kinds 
of  grants  ;  yet  it  may  be  by  other  words,  and  the  grant  as 
good  as  by  those  words  ;  and  the  words  limit  and  appoint 
may  amount  to  a  grant"  (quoting  5  T.  R.  124,  310)  No 
formal  words  are  necessary."  lb.  232. 

Co.  Lit.  301  5.  "  JDedi  or  concessi  may  amount  to  a 
grant,  a  feoffment,  a  gift,  a  lease,  a  release,  a  confirmation, 
a  surrender,  &c.,  and  it  is  in  the  election  of  the  party  to 
use  which  of  these  purposes  he  will.  *  But  a  release, 
confirmation,  or  surrender,  &c.,  cannot  amount  to  a  grant, 
&c.,  nor  a  surrender  to  a  confirmation,  or  to  a  release,  &c., 
because  these  be  proper  and  peculiar  manner  of  convey- 
ances, and  are  destined  to  a  special  end." 

Shep.  Touch.  324,  "  At  this  day,  beyond  all  doubt,  an 
instrument  in  the  form  of  a  release  may  operate  as  a 
surrender." 

Preston  on  Conveyancing,  Vol.  II,  p.  359,  "  Whenever 
any  difficulty  arises  in  giving  effect  to  an  instrument  as  a 
release,  for  want  of  privity  of  estate,  or  for  want  of  any 
prior  estate,  it  will  be  proper  to  consider  whether  the  instru- 
ment intended  as  a  release  may  not  operate  in  some  other 
37  VOL,  XXVI. 
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mode,  viz.,  as  a  surrender,  appointment,  grant,  or  covenant 
to  stand  seized,  a  confirmation,  or  a  release  of  right.  When- 
ever circumstances  will  admit  of  its  operating  in  either  of 
these  modes,  the  decisions  of  modern  times,  indeed  the 
general  rules  of  construction  and  the  principles  of  law, 
justify  the  expectation  that  the  operation  of  the  instrument 
may  be  supported  in  either  of  those  modes,  whichever  will 
give  effect  to  the  general  or  immediate  object  of  the  parties, 
to  change  the  title  from  the  intended  releasor  to  the  intended 
releasee"  . 

In  Burton  on  Real  Property,  section  43,  speaking  of 
transfers  of  remainders  and  reversions,  it  is  said,  Nothing 
more  seems  requisite,  in  point  of  verbal  accuracy,  to  the 
validity  of  such  a  grant,  than  that  the  deed  clearly  express 
the  intention  of  the  grantor  to  convey ;  though  the  word 
'  grant'  is  certainly  the  most  regular  indication  of  such 
intention,"  citing  Cowp.  600,  5  T.  R.  129,  310.  Again, 
(Sec.  53J  If  C.  had  given  land  to  B.  for  his  life,  and  B. 
had  afterwards  made  a  lease  to  A.  for  twenty-one  years, 
and  C.  release  to  A.,  the  release  would  have  been  void 
for  want  of  what  is  called  privity  of  estate  between  the 
parties,  which  exists  only  where  both  estates  were  ac- 
quired by  the  same  conveyance,  or  the  one  derived  imme- 
diately out  of  the  other.  It  would  seem,  however,  that  in 
this  case  the  deed,  though  purporting  to  be  a  release,  might 
be  supported  as  a  grant ;  and  if  so  it  appears  nugatory  to 
say  that  it  is  void  as  a  release,  unless  there  be  some  difference 
of  operation  between  a  release  and  a  grant.  The  distinction 
commonly  made  is,  that  a  grant  conveys  the  reversion  or 
remainder  ;  but  a  release  enlarges  the  particular  estate." 

In  G-oodtitle  dem.  Edwards  v.  Bailey  (Cowp.  597),  the 
deed  had  only  the  words  "renounce,  remise,  release,  and 
for  ever  quit  claim,"  with  covenants  for  further  assurance. 
The  extract  from  Coke  already  cited  was  quoted  against  the 
deed.  Lord  Mansfield  said,  "  Deeds  shall  operate  according 
to  the  intention  of  the  parties,  if  by  law  they  may ;  and  if 
they  cannot  operate  in  one  form,  they  shall  operate  in  that 
which  by  law  will  effectuate  the  intention.    *    *    In  the 
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release  in  question  the  word  ^  grant'  is  not  made  use  of. 
Eut  that  the  intention  of  the  parties  was  to  pass  all  the 
right  and  title  of  the  plaintiff  in  these  premises,  is  manifest 
beyond  a  doubt.  One  thing,  however,  is  decisive.  This  is 
a  -fictitious  action"  (ejectment)  "  to  recover  the  possession.  In 
such  an  action,  if  a  man  has  made  a  solemn  deed  covenant- 
ing that  another  shall  enjoy  the  premises,  and  likewise  for 
further  assurance,  it  shall  never  lie  in  his  mouth  to  dispute 
the  title  of  the  party  to  whom  he  has  so  undertaken."  Aston, 
J.,  said,  "  This  is  the  common  wording  of  a  release ;  but 
though  in  the  shape  of  a  release,  if  there  are  sufficient 
words,  it  may  operate  as  a  grant." 

I  cannot  find  anything  in  the  statement  of  the  deed  to 
warrant  the  assertion  that  there  was  a  covenant  that  the 
defendant  should  enjoy,  as  stated  by  Lord  Mansfield. 

In  the  oft-quoted  case  of  Shove  v.  Pincke  (5  T.  K.  129, 
310),  Lord  Kenyan  says,  "  It  has  never  been  held  necessary 
that  the  word  'grant'  should  be  used  in  a  grant,  it  being 
sufficient  if  the  intention  to  grant  be  manifest  by  a  deed." 
Buller,  J.  "  The  thing  conveyed  is  a  reversion  ;  that  is  the 
subject  of  a  grant ;  and  the  words  '  limit  and  appoint' 
operate  as  a  grant." 

In  that  case  the  grantor,  after  revoking  certain  uses, 
limited  and  appointed  the  premises  to  A.  B.  in  fee,  and  as 
to  certain  other  premises  limited  and  appointed  to  herself 
for  life,  remainder  to  defendant  Pincke  in  fee. 

In  Roe  Wilkinson  v.  Tranmer  (Willes,  684),  Willes,  C.  J., 
citing  from  Shepjpard  on  Common  .  Assurances,  that  a  deed 
intended  for  a  release,  if  it  cannot  operate  as  such  may 
amount  to  a  grant  of  a  reversion,  an  attornment,  or  a  sur- 
render, and  so  e  converso,  adds,  "  and  the  Judges  in  these 
times  (and  I  think  very  rightly)  have  gone  further  than 
formerly,  and  have  had  more  consideration  for  the  sub- 
stance, to  wit,  the  passing  of  the  estate  according  to  the 
intent  of  the  parties,  than  the  shadow,  to  wit,  the  manner  of 
passing  it." 

At  the  date  of  all  these  authorities,  an  estate  in  fee  simple 
in  possession  could  not  pass  by  way  of  grant,  while  a  reversion 
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or  remainder  could  so  pass.  The  Statute,  as  I  have 
already  said,  appears  to  make  all  estates  in  possession  or 
reversion  to  lie  in  grant,  and  necessarily  therefore,  in  my 
judgment,  to  be  capable  of  immediate  transfer  by  deed  of 
grant.  I  feel  therefore  forced  to  what  I  regard  as  the  ine- 
vitable result — that  whatever  words  of  conveyance  would 
under  the  former  law  amount  to  a  grant  of  a  reversion, 
must  now  equally  amount  to  a  grant  of  all  that  lies  in  grant 
or  is  capable  of  passing  by  way  of  grant. 

We  have  before  us  a  deed,  a  valuable  consideration,  a 
declaration  that  the  owner  of  the  fee  simple  releases  and  for 
ever  quits  claim  to  another  person,  her  heirs  and  assigns  for 
ever,  the  land  in  question. 

Would  the  deed  be  any  stronger  to  pass  the  fee  if  it 
contained  a  covenant  for  further  assurance,  or  for  quiet 
enjoyment,  as  in  the  case  before  Lord  Mansfield  ? 

The  covenants  may  in  some  cases  much  assist  to  shew  the 
meaning  of  the  parties,  but  I  hardly  see  how  in  a  court  of 
law  they  assist  to  pass  the  estate,  if  the  deed  be  defective  in 
operative  words  of  conveyance,  unless  perhaps  where  the 
deed  may  be  held  to  operate  as  a  covenant  to  stand  seized. 

The  intention  of  the  owner  in  this  case  is  plain  beyond 
contention,  I  think,  to  give  the  land  to  his  mother  and  her 
heirs  for  ever.  Our  duty  is  certainly  to  be  "astute"  to 
endeavour  to  uphold  rather  than  to  defeat  it,  and  I  think 
the  rules  of  law  enable  us  to  take  the  former  course. 

I  have  arrived  at  this  conclusion  regarding  the  deed  as 
passing  an  estate  in  possession,  not  as  enlarging  any  exist- 
ing interest  by  release  of  the  reversion.  The  text  writers, 
with  the  illustrious  exception  of  Mr.  Preston,  seem  to  agree 
that  a  person  in  possession  of  an  estate,  as  the  widow  was 
here,  cannot  take  a  release  :  that  she  is  not  in  privity  with 
the  releasor,  and  has  no  estate  to  enlarge;  that  at  best  she  is 
tenant  at  sufferance. 

On  her  husband's  death  she  remained  with  her  younger 
children  quietly  in  possession.  She  could  maintain  trespass 
against  a  wrong-doer,  and  if  left  twenty  years  undisturbed, 
"would  obtain  a  Parliam^entary  title.     Untrammelled  by 


ACRE  V.  LIVINGSTONE  ET  AL. 


293 


authority,  we  should,  I  think,  feel  little  difficulty  in  hold- 
ing that  she  was  in  a  position  to  have  her  interest  enlarged 
by  a  release. 

A  disseisor  can  take  a  release,  so  can  a  tenant  at  will.  It 
may  without  presumption  be  termed  a  subtlety,  however 
respectable  by  long  descent  and  universal  acquiescence,  that 
the  widow  here  in  possession  should  be  in  a  worse  posi- 
tion than  either  of  the  others.  She  is  either  tortiously  keep- 
ing the  true  owner  out  of  possession,  or  she  is  holding  with 
his  assent. 

Mr.  Preston,  in  his  work  on  conveyancing.  Vol.  II,  p. 
302,  uses  this  remarkable  language  :  "  The  case  put  by 
Littleton  in  sec.  461,  is  the  general  authority  that  a  mere 
trespasser,  or  a  mere  occupier,  though  he  may  claim  to  hold 
at  will,  has  no  estate ;  and  that  without  an  estate  creating 
the  relative  situation  of  tenant,  or  quasi  tenant,  and  lord 
or  reversioner,  there  cannot  be  an  effectual  release  by 
way  of  enlargement.  At  the  same  time  that  this  section 
is  urged,  and  its  principle  acknowledged,  it  is,  as  already 
noticed,  rather  a  subject  of  surprise  that  the  law  had  not 
accepted  the  conduct  of  the  parties  as  evidence  that  the 
occupier  consented  to  he  tenant  at  will',  and  that  the  owner 
of  the  inheritance  agreed  to  this  tenancy,  considering  the 
release  as  the  evidence  and  acknowledgment  of  the  tenancy, 
and  as  the  only  means  by  which  the  release  could  he  effectual 
hy  way  of  conveyance ;  and  in  modern  practice  no  reason- 
ahle  douht  can  he  entertained  that  under  such  circumstances 
the  law  would  consider  the  occupier,  or  the  occupier  hy 
sufferance,  as  tenant  at  will.  This  indeed  is  the  law,  as 
may  be  collected  from  Lord  Coke  in  his  commentaries  on 
Littleton,  sec.  461,  though  that  part  of  his  Commentary 
which  applies  the  text  to  a  tenant  at  sufferance  seems 
to  be  mistaken." 

After  pointing  out  his  grounds  for  this,  he  proceeds  to 
notice  the  case  of  Bees  dem.  Chamberlain  v.  Lloyd  (Wight- 
wick  123),  in  which,  on  a  freehold  lease,  without  livery,  it 
was  held  that  the  words  "  now  in  the  occupation  and  tenure 
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of  Chamberlain,"  (the  lessee)  "  and  his  undertenants," 
estopped  the  lessor  from  denying  such  possession. 

Mr.  Preston  proceeds  (P.  313),  "Nor  would  it  be  right 
to  dismiss  this  section  of  Littleton,  which  has  called  forth 
these  observations,  without  remarking  that  the  rightful  owner 
might  have  treated  the  person  thus  claiming  to  occupy  at 
will  as  a  trespasser  or  as  a  disseisor  at  election,  for  every 
person  who  enters  wrongfully  is  necessarily  a  trespasser, 
and  the  freeholder  may  at  his  election  treat  the  trespasser  as 
a  disseisor,  and  as  the  trespasser  cannot  qualify  his  own 
wrong,  every  disseisin,  (except,  perhaps,  as  already  stated, 
the  particular  and  special  case  of  a  disseisin  of  the  tenant  of 
a  particular  estate,  under  a  claim  df  his  estate  only)  is 
necessarily  a  disseisin  of  the  fee  simple,  and  the  disseisor  is 
capable  of  a  release  from  the  disseisee  in  extinguishment  of 
the  right.  *  *  #  rj\^Q  context  of  Littleton  sufficiently 
demonstrates,  that  in  the  section  which  has  given  rise  to 
these  observations  the  author  was  treating  of  the  possession 
of  a  wrongdoer,  and  not  of  a  tenant  sufferance.'' 

As  I  have  already  arrived  at  the  conclusion  that  effect 
can  be  given  to  this  deed  as  passing  an  estate  in  fee  simple, 
and  not  merely  by  enlargement,  it  is  not  necessary  for  me  to 
decide  finally  on  its  possible  operation  in  the  latter  sense. 

If  it  were  so,  I  should  pause  long  before  holding  the  deed 
valueless  as  a  mere  release,  profoundly  impressed  as  I  am  by 
the  sound  sense  and  logical  criticism  of  that  great  master  of 
real  property  law,  Mr.  Preston. 

No  English  Court  has,  as  far  as  I  can  learn,  decided  against 
the  rational  view  of  this  writer.  The  opposite  doctrine  rests 
on  the  early  dicta  of  the  great  text  writers,  each  following 
the  other. 

I  should  have  hoped  that,  had  the  occasion  arisen,  he 
would  have  been  a  true  prophet  when  he  asserted  that  "  in 
modern  practice  no  reasonable  doubt  can  be  entertained,  that 
under  such  circumstances  the  law  would  consider  the  occu- 
pier, or  the  occupier  by  sufferance,  as  tenant  at  will,"  and 
therefore  capable  of  taking  a  release  of  the  reversion. 


ACRE  V.  LIVINaSTONE  ET  AL. 


295 


Morrison,  J.,  I  fully  concur  in  the  judgment  of  the 
learned  Chief  Justice.  I  can  find  no  decision  or  even 
dicta,  with  the  exception  of  the  observations  of  Mr.  Preston, 
referred  to  by  my  brother  Hagarty,  which  would  warrant 
us  in  considering  whether  the  instrument  in  question  is  other 
than  a  naked  release.  I  can  only  reconcile  the  remarks  of 
that  very  able  and  learned  writer  with  other  parts  of  the 
text  of  his  work,  on  the  ground  that  he  was  assuming  that 
the  instruments  of  release  he  refers  to  might  contain 
recitals  or  other  words  on  their  face  besides  the  operating 
words  of  a  release,  as  they  almost  invariably  do  in  England, 
which  would  authorize  a  Court  in  giving  to  them  a  more 
liberal  construction. 

Mr.  Preston,  at  page  302,  Vol.  II,  of  his  same  work,  says, 
"  All  the  books  agree  that  when  there  is  a  mere  possession, 
without  any  estate,  a  release  cannot  operate  with  eifect.  A 
person  holding  by  sufferance"  (which  is  the  case  here),  "  or  a 
mere  trespasser,  has  a  mere  naked  possession,  and  no  estate." 
And  at  page  358  he  further  says,  "For  the  sake  of  illustra- 
tion of  the  general  principles  which  govern  this  doctrine," 
(want  of  privity  of  estate),  "  it  may  be  observed  that  the 
possession  which  a  person  formerly  tenant  for  years  has 
by  sufferance,  and  who  is,  without  much  attention  to  tech- 
nical accuracy,  denominated  a  tenant  by  sufferance,  cannot 
be  enlarged  by  a  release.  The  reason  is  obvious  ;  he  has  a 
mere  naked  possession  ;  and  no  estate  ;  no  privity."  r  • 

And  again,  at  page  284,  "  But  a  tenant  at  sufferance  has 
no  estate,  nor  is  there  any  privity  remaining  ;  and  as  a  con- 
sequence, he  is  not  capable  of  a  release  to  operate  in 
enlargement  of  an  estate.  In  short,  a  person  who  merely 
has  the  possession,  or  holds  by  sufferance,  is  inacurately 
denominated  a  tenant.  Tenants  in  dower  and  by  curtesy, 
being  those  husbands  and  wives  who  have  actual  estates,  are 
capable  of  such  release.  They  have  a  notoriety  of  posses- 
sion, and  privity  of  estate  with  the  releasor.  Each  of  these 
tenants  has  an  estate  of  freehold.  It  is  at  the  same  time 
observable,  that  before  the  title  of  dower  is  perfected  by 
execution  or  endowment,  the  dowress  has  not  any  estate ; 
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she  has  merely  a  title  of  dower.  That  title  may,  by  way  of 
extinguishment,  be  released  by  the  dowress  ;  but  while  she 
has  any  interest  short  of  an  estate,  she  is  not,  in  respect  of 
such  interest,  capable  of  a  release." 

I  quote  this  latter  passage  as  indicating  the  law  as  well 
as  its  application  to  the  case  before  us. 

If  on  the  face  of  this  deed  there  were  words  evincing  an 
intention  that  the  instrument  should  enure  other  than  as  a 
naked  release,  or  if  we  found  in  it  language  which  might  be 
construed  to  give  it  a  different  operation,  such  as  a  covenant 
for  further  assurance,  the  words  limit  and  appoint,  alien,  and 
many  other  words  that  might  be  suggested,  it  would  come 
within  the  priciples  acted  upon  in  Shove  v.  Pinche  and  other 
cases ;  but  in  the  reports  of  these  cases  I  find  nothing  from 
which  we  might  infer  that  an  instrument  such  as  the  one 
now  in  question  would  have  been  held  to  pass  the  estate 
to  the  releasee  in  this  case. 

I  agree  with  the  learned  Chief  Justice,  in  holding  that 
the  Act  of  1851  does  not  give  to  this  release  any  other 
operation  than  it  had  before  the  passing  of  that  statute ;  and 
it  appears  to  me  that  if  we  were  to  decide  that  this  instru- 
ment operated  as  a  grant,  and  passed  the  estate,  there  would 
be  an  end  to  all  distinction  between  a  release  and  a  grant. 

I  am  not  prepared  to  go  so  far  in  the  absence  of  authority, 
and  especially  with  the  recent  decision  of  Cameron  v.  Gunn 
before  me. 

I  am  of  opinion  the  rule  should  be  made  absolute. 


Rule  absolute^ 
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Regina  v.  Clement. 

Inciting  to  make  false  affidavit — Vemie. 

Attempting  to  bargain  with  or  procure  a  woman  falsely  to  make  the 
affidavit  provided  for  by  C.  S.  U.  C,  Ch.  77,  Sec.  6,  that  A.  is  the  father 
of  her  illegitimate  child,  is  an  indictable  offence. 

The  attempt  proved  consisted  of  a  letter  written  by  defendant,  dated  at 
Bradford,  in  the  County  of  Simcoe,  purporting  but  not  proved  to  bear 
the  Bradford  post  mark,  and  addressed  to  the  woman  at  Toronto,  where 
she  received  it.    Held,  that  the  case  could  be  tried  in  York. 

Semble,  per  Draper,  C.  J.,  if  the  post  mark  had  been  proved,  and  the  letter 
thus  shewn  to  have  passed  out  of  defendant's  hands  in  Simcoe,  intended 
for  the  woman,  the  offence  would  have  been  complete  in  that  County,  and 
the  indictment  only  triable  there. 

Per  Ilagariy,  J.,  the  defendant  in  that  case  would  still  have  caused  the 
letter  to  be  received  in  York,  and  might  be  tried  there. 

Qucere,  whether,  if  F.  C.  had  committed  the  offence,  it  should  have  been  . 
charged  as  a  misdemeanour  only,  or  as  the  statutory  offence  of  perjury. 

The  indictment  contained  two  counts.  The  first  stated 
that  one  F.  C.  was  pregnant  with  an  illegitimate  child,  of 
which  the  defendant  was  father,  and  that  the  defendant, 
while  F.  C.  was  so  pregnant,  did  "  corruptly  attempt  to  bar- 
gain with  the  said  F.  C,"  to  corruptly  make  an  affidavit  in 
writing  before  a  Justice  of  the  Peace  having  authority,  &c., 
that  one  R.  W.  was  really  the  father  of  the  child  of  which 
she  was  pregnant ;  and  that  the  defendant  unlawfully,  &c., 
did  thereby  attempt  to  cause  and  procure  the  said  F.  C.  to 
commit  wilful  and  corrupt  perjury. 

Second  count — That  the  defendant  did  unlawfully  attempt 
to  cause  and  procure  one  F.  C.  to  unlawfully,  wilfully, 
falsely,  &c.,  &c.,  make  an  affidavit  in  writing  before  a  Justice 
of  the  Peace  having  authority,  &c.,  that  one  R.  W.  was 
really  the  father  of  an  illegitimate  child  of  which  the  said 
F.  C.  was  then  pregnant,  when  in  truth  and  in  fact  the  said 
R.  W.  was  not  the  father  of  the  said  child  ;  and  that  defen- 
dant did  thereby  unlawfully,  &c.,  attempt  to  cause  and  pro- 
cure F.  C.  to  commit  perjury. 

The  defendant  was  convicted  at  the  Winter  Assizes  for 
the  County  of  York,  before  Morrison,  J. 

The  evidence  of  the  girl,  Frances  Clarke,  was  positive  that 
defendant  seduced  her  and  was  the  father  of  an  illegitimate 
child  to  which  she  had  given  birth.  She  proved  several 
letters  which  she  had  received  from  defendant ;  some  written 
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before,  some  after  the  birth  of  the  child.  One  of  these 
letters,  after  alluding  to  the  girl's  pregnancy  and  denying 
that  it  was  by  himself,  and  referring  to  a  conversation  about 
seduction  by  Walker,  proceeds,  Suspicion  rests  on  Walker, 
but  not  on  me.  I  make  you  an  offer,  and  you  must  consider 
it  well,  and  tell  me  in  your  next  what  you  think.  It  is  this  : 
Go  before  a  magistrate,  if  jon  have  not  done  so  already, 
and  swear  it  to  Walker,  and  leave  the  case  in  the  hands  of 
a  lawyer  to  manage  for  you,  and  you  will  compel  him  to 
support  the  child  as  well  as  pay  you  something.  I  will  for 
my  part,  if  you  do  so,  give  you  forty  dollars,  and  my  name 
not  to  be  mentioned  in  any  way.  Think  well  of  this,  and 
try  to  help  me  while  I  lend  you  aid,  for  it  is  but  due  we 
should  help  one  another." 

This  letter  was  dated  "Bradford,  Dec.  11th,  1865."  It 
was  received  by  the  witness  in  Toronto,  in  an  envelope 
which  had  upon  it  a  post  mark  purporting  to  be  that  of 

Bradford.'-' 

She  denied  any  improper  intercourse  with  Robert  Walker, 
named  in  the  indictment,  or  with  any  one  but  the  defendant. 
She  did  not  make  any  such  affidavit  as  this  letter  suggested. 

R.  Walker  was  called  for  the  defence,  and  swore  he  had 
connexion  with  Frances  Clark  "  a  year  ago  last  April,'' 
(which  would  be  in  April,  1865,  as  the  trial  took  place  in 
January,  1867)  and  several  times  afterwards — some  time  in 
the  Fall  of  1866.  The  child  was  born  on  the  29th  Jan- 
uary, 1866.    Other  witnesses  testified  to  want  of  chastity. 

The  learned  Judge  told  the  jury  that  before  they  con- 
victed they  should  be  satisfied  that  the  defendant,  knowing 
that  he  was  the  father  of  the  child,  corruptly  attempted 
to  induce  Frances  Clarke  to  swear  that  the  child  was 
Walker's  ;  and  that  if  they  believed  Walker,  his  testimony 
gave  rise  to  such  doubts  that  they  ought  to  acquit  the 
defendant. 

Rohert  A,  Harrison  obtained  a  rule  calling  upon  the 
Attorney-General  to  shew  cause  why  there  should  not  be  a 
new  trial,  on  the  ground  that  there  w^as  misdirection  in 
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ruling  tliat  upon  the  face  of  the  indictment  any  offence  in 
law  was  charged,  and  in  ruling  that  there  was  evidence  to 
sustain  the  offence  charged.  The  rule  also  objected  to  the 
charge  that  the  offence  was  sufficiently  "  skewn  to  have  been 
committed  in  the  County  of  York,  and  was  at  all  events 
triable  in  the  County  of  York." 

J,  H.  Cameron^  Q.  C,  Doyle  with  him,  shewed  cause. 
The  indictment  is  sufficient  in  form — Consol.  Stat.  U.  C. 
ch.  99,  sec.  40.  As  to  venue,  the  defendant  might  have  been 
tried  either  in  Simcoe  or  York,  as  in  the  case  of  an  indict- 
ment for  sending  a  threatening  letter — Rex.  v.  Burdett,  4 
B.  &  Al.  95  ;  Bex.  v.  Goodwood,  1  Leach,  C.  C.  142  ;  Rex.  v. 
Taylor,  3  B.  &  P.  596 ;  Rex.  v.  Watson,  1  Camp.  215. 

As  to  the  other  objection,  an  attempt  to  suborn  a  person 
to  commit  perjury  is  a  misdemeanor — Buss.  C.  &  M.  4th  Ed. 
Vol.  I.  p.  85.  Con.  Stat.  U.  C.  ch.  77,  sec.  6,  shews  that  such 
affidavit  as  the  prosecutrix  was  desired  to  take  may  lawfully 
be  made  ;  and  the  Interpetation  Act,  Consol.  Stat.  U.  C, 
ch.  2,  sec.  15  enacts  that  "  the  ^\ilful  and  corrupt  making 
of  any  false  statement  in  any  declaration  required  or  author- 
ized by  any  of  the  Consolidated  Statutes  of  Upper  Canada, 
shall  be  a  misdemeanour  punishable  as  wilful  and  corrupt 
perjury."  Rex.  v.  De  Beauvoir,  7  C.  &  P.  17.  [Hagarty, 
J.  referred  to  Thomas  v.  Flatt,  1  U.  C.  B.  217.] 

Robert  A.  Harrison,  contra.  This  indictment  charges  no 
offence  at  Common  Law — Regina  v.  Collins,  9  Cox.  C.  C.  497. 
An  offence  will  never  be  intended — Buss.  C.  k  M.  Vol.  T.,  p. 
45  ;  Regina  v.  Daniel,  1  Salk.  380,  3  Salk.  192,  6  Mod.  99, 
2  Lord  Baym.  1116  ;  Rex.  v.  Philips,  464  : — and  the  clause 
of  the  Interpretation  Act  creates  no  offence  except  by  intend- 
ment. The  Statute  which  authorizes  this  affidavit  does  not 
make  the  taking  it  falsely  perjury,  and  it  cannot  be  so  except 
by  express  enactment,  for  it  is  material  to  no  enquiry. 
Strictly  speaking,  it  cannot  be  said  with  truth  that  a  bastard 
is  the  child  of  any  person,  for  in  law  it  is  the  child  of  no  one 
— Regina  v.  Fairlie,  9  Cox  C.C.  209. 

As  to  the  question  of  venue,  he  cited  Regina  v.  Jones, 
1  Den.  C.  C.  551 ;  Regina  v.  Leech,  Dears.  C.  C.  642 ; 
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Regina  v.  Mitchell,  2  Q.  B.  636 ;  Begina  v.  Qryer,  1  Dears. 
&  B.  324 ;  Bex  v.  Burdett,  4  B.  &  Al.  95  ;  Rose.  Crim.  Ev. 
649. 

Draper,  C.  J. — The  objection  that  the  indictment 
charges  no  offence  against  law  might  be  properly  taken  in 
arrest  of  judgment,  or  the  indictment  might  have  been 
demurred  to,  or  a  writ  of  error  would  lie.  The  point  relied 
upon  was  that  it  was  not  averred  that  any  perjury  had  been 
committed ;  the  evidence  also  confirming  this,  as  no  affidavit 
was  made. 

The  affidavit  which  it  is  found  that  the  defendant  desired 
and  attempted  to  procure  F.  C.  to  make,  is  that  rendered 
necessary  for  certain  purposes  by  Section.  6  of  Ch.  77,  Con. 
Stat.  U.C.  which  declares,  in  substance,  that  no  action  shall 
lie  against  the  father  of  an  illegitimate  child  for  necessaries 
^furnished  to  such  child  (an  action  created  by  that  statute), 
unless  it  be  shewn  on  the  trial  thereof  that  while  the  mother 
was  pregnant,  or  within  six  months  after  the  birth  of  her 
child,  she  voluntarily  made  an  affidavit  in  writing  before 
some  one  of  Her  Majesty's  Justices  of  the  Peace  for  the 
County  or  City  in  which  she  resides,  declaring  that  the  per- 
son who  may  afterwards  be  charged  in  such  action  is  really 
the  father  of  such  child. 

^  Upon  the  general  question  involved  in  the  objection,  I 
find  Lord  feenyon,  C.  J.,  in  Bex  v.  Higgins  (2  East,  at  p. 
17),  says  :  "  When  Lord  Ho.lt  is  stated  to  have  said,  that 
if  one  should  advise  another  to  charge  another  with  a  bas- 
tard (by  which  it  must  be  understood  that  the  charge  was 
ill-founded),  it  would  not  be  indictable,  I  do  not  believe 
that  he  said  so.  For -it  must  be  remembered  that  such  a 
charge  is  made  upon  oath,  and  he  never  could  have  said 
that  to  suborn  a  witness  to  commit  perjury  was  no  offence, 
although  the  perjury  were  not  alleged  to  have  been  committed. 
But  if  he  had  delivered  such  an  opinion,  it  is  a  sufficient 
answer  that  the  contrary  has  been  expressly  adjudged  in 
more  modern  times  by  all  the  Judges  in  the  case  alluded  to 
before  Mr.  Baron  Adams,  at  Shrewsbury,  which  was  quoted 
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in  the  case  of  Rex  v.  Scliofield  (Cald.  397)."  Grose,  J. 
concurred  in  that  view,  and  said  that  in  Rex  v.  Scliofield  the 
case  of  Rex  v.  Johnson  (2  Show.  1),  which  was  a  solicitation 
to  commit  perjury,  was  not  denied  to  be  law  ;  and  added, 
"  All  these  cases  prove  that  inciting  another  to  commit  a 
misdemeanour  is  itself  a  misdemeanour." 

And  in  the  case  of  Rex  v.  Phillips  (6  East,  471),  Lord 
Ellenborough  said,  "  The  first  proposition  contended 
for,  that  such  an  endeavour  as  has  been  used  on  this  occa- 
sion- to  provoke  another  to  commit  the  misdemeanour  of 
sending  a  challenge,  is  not  itself  a  misdemeanour,  cannot  be 
sustained.  Although  the  intended  effect  may  not  have  been 
produced,  yet  the  means  calculated  and  likely  to  produce  such 
effect  have  been  used."  The  means  in  that  case,  in  Rex  v. 
Vaiighan{'^^mv.  2494),  and  in  the  present  case,  are  similar — • 
the  writing  a  letter,  which  is  an  act  done,  to,  cause  the  party 
written  to  to  commit  a  misdemeanour.  I  refer  also  to  Rex 
V.  Chapman^  a  case  reserved  by  Lord  Denman,  and  decided 
in  Trinity  Term  12  Vie.  (Temp.  &  M.  90.) 

In  Chit.  Grim.  Law  Vol.  II,  480,  there  is  a  precedent 
adapted  to  the  evidence  given  in  this  case,  and  there  is  no 
allegation  that  the  perjury  was  committed. 

I  think  it  unnecessary  to  mention  other  authorities,  all 
tending  to  the  same  result. 

Another  question  which  might  have  given  rise  to  serious 
doubt,  was  whether  such  an  oath  as  F.  C.  wouM  have  taken, 
if  she  had  acted  in  accordance  with  the  defendant's  proposal, 
would  if  false  have  amounted  to  perjury.  The  15th  sec.  of 
ch.  2,  Consol.  Stat.  U.  C.  (the  Interpretation  Act),  settles 
this,  by  enacting  that  the  wilful  and  corrupt  making  of 
any  false  statement  in  any  such  oath  or  affirmation" — that 
is  an  oath  or  affirmation  directed  or  authorized  to  be 
made  before'any  Court,  person,  or  officer" — shall  be  a  misde- 
meanour punishable  as  wilful  and  corrupt  perjury. 

Whether,  as  in  Regina  v.  Qhapman^  the  Counts  should 
not  have  treated  the  offence  (if  F.  C.  had  committed  it)  as  a 
misdemeanour  only,  and  not  as  the  statutory  offence  of  per- 
jury, may  still  be  open  to  question  on  this  act.    But  the 
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record  itself  shews  the  objection,  if  it  has  any  substance. 
We  should  not  grant  a  new  trial  to  give  an  opportunity 
to  the  defendant  to  raise  it. 

There  remains  only  the  question  of  venue. 

The  charge  is,  an  attempt  to  bargain  with  or  to  cause 
and  procure  F.  C.  to  make  a  false  affidavit.  The  venue  is 
in  the  County  of  York,  and  the  Grand  Jury  must  be  taken 
to  be  returned  to  enquire  for  the  body  of  that  County.  It 
appears  to  me,  as  there  is  only  one  act  laid  in  each  count, 
so  there  is  evidence  of  one  act  only  of  the  attempt — an  act 
which  is  evidence  upon  either  of  the  counts,  which  are  only 
different  methods  of  charging  the  one  offence. 

The  act  of  attempting  to  bargain  with,  or  cause  or  pro- 
cure, is  the  writing  and  sending  this  letter.  It  makes  no 
difference  whether  these  be  divided,  or,  as  I  think  they  should 
be,  treated  as  two  parts  of  the  same  act,  if  both  acts  or  the 
one  compound  act  took  place  at  Bradford.  The  case  for  the 
Crown  Avas  rested  on  this  letter,  dated  at  and  assumed  to 
be  put  into  the  post-office  at  Bradford.  No  question  was 
raised,  that  Bradford  was  not  proved  to  be  in  the  County  of 
Simcoe,  though  thS  objection  was  taken  by  the  defendant's 
counsel  at  the  trial.  And  during  the  argument  the  coun- 
sel for  the  Crown  did  not  object  that  it  was  not  proved  that 
this  letter  was  written  and  put  into  a  post-office  without  the 
limits  of  the  County  of  York,  nor  was  a  suggestion  made 
that  the  statutory  provision  as  to  acts  done  within  500 
yards  of  the  boundaries  had  any  application.  I  under- 
stood the  counsel  for  the  Crown  to  argue  that  it  was  suffi- 
cient to  shew  that  F.  C.  received  this  letter  in  the  County 
of  York,  even  although  it  appeared  that  defendant  wrote 
it  and  parted  with  the  control  of  it  in  another  County,  with 
the  intent  that  F.  C.  should,  as  she  did,  receive  it  in  the 
County  of  York. 

In  the  case  of  Rex  v.  Burdett  (4  B.  &  Al.  126).  Best,  J., 
appears  to  have  held  that  when  the  defendant  in  that  case 
put  the  letter,  (for  writing  and  publishing  which  he  was 
indicted,  as  being  a  libel)  out  of  his  hands,  and  so  lost  the 
control  of  it,  he  had  published  it,  and  as  this  happened  in 
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Leicestershire,  where  he  certainly  wrote  it,  he  was  properly 
tried  in  that  county.  Abbott,  C.  J.,  who  also  upheld  the 
conviction,  referred  to  Rex  v.  Williams  (2  Camp.  505), 
where  on  an  indictment  for  writing,  sending,  and  deliver- 
ing a  libellous  letter  with  intent  to  provoke  a  challenge, 
the  letter  being  sealed  up  was  put  into  the  post  office  by 
defendant  in  Westminster,  addressed  to  the  prosecutor  in 
London,  who  received  it  there  ;  and  Lord  Ellenborough  held 
this  was  a  sufficient  publication  in  Middlesex,  by  posting  the 
letter  there  with  intent  that  it  should  be  delivered  to  the 
prosecutor  elsewhere.  Abbott,  C.  J.  pointed  out  a  distinction 
in  cases  wherein  a  misdemeanour  composed  of  acts  in  differ- 
ent counties,  each  act  being  in  itself  a  misdemeanour,  has 
not  been  held  wholly  triable,  in  that  county  wherein  any 
criminal  part  was  committed  ;  and  he  (p.  180)  concludes  that 
if  any  such  part  of  an  entire  misdemeanour  be  proved  to  have 
been  done  in  the  county  in  which  the  indictment  is  preferred, 
there  is  enough  to  satisfy  the  locality  of  the  trial.  Bayley, 
J.,  who  did  not  concur  with  the  other  Judges,  said  (p.  155) 
the  whole  offence,  the  whole  corpus  delicti,  must  be  in  one 
and  the  same  county. 

Now  I  should  think  the  whole  offence  was  completed  in 
the  County  of  Simcoe,  if  in  fact  it  had  been  sufficiently 
proved  that  ' the  defendant  mailed  this  letter  at  Bradford, 
in  the  County  of  Simcoe.  Lord  Eilenboro's  language  in 
Bex  V.  Williams  leads,  I  think,  to  this  conclusion.  It  had, 
in  that  case,  been  proved  that  the  defendant  put  the  letter 
into  a  post  office  in  Westminster,  and  his  Lordship  said  if  it 
had  never  been  delivered  the  defendant's  oflence  would  have 
been  the  same.  So  here,  the  charge  is,  an  attempt  to  pro- 
cure F.  C.  to  commit  perjury.  The  attempt  was  proved 
only  by  proving  a  letter  in  the  defendant's  writing,  addressed 
to  and  received  by  F.  C.  Whether  he  sent  that  letter  by  a 
messenger  or  put  it  into  the  post  with  intent  she  should 
receive  it,  provided  only  that  he  parted  with  it  with  that 
intent,  he  would  be  equally  guilty.  The  moment  a  man 
takes  one  necessary  step  towards  the  completion  of  a  misde- 
meanour, he  commits  a  misdemeanour— i^e^;  v.  Chapman, 
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(Temp.  &  M.  90,  13  Jur.  885).  This  was  done  in  Simcoe, 
if  the  defendant  parted  with  the  letter  in  that  county  in 
order  that  F.  C.  might  receive  it.  A  clear  case  of  agency 
on  the  prisoner's  behalf  in  York  must  be  proved,  connected 
with  the  act  in  Simcoe,  to  afford  proof  of  his  guilt.  The  case 
of  Pearson  v.  McGowran  (3  B.  &  C.  700),  may  also  be 
referred  to  on  this  subject. 

Suppose  the  letter  had  got  into  the  hands  of  a  third  party, 
instead  of  those  of  F.  C,  who  perceiving  its  contents  had 
withheld  it  from  her — was  it  the  less  an  attempt  such  as  is 
described  in  the  indictment ;  or  does  it  matter  for  what  rea- 
son the  attempt  proves  abortive,  whether  because  F.  C. 
refuses  to  commit  the  offence  solicited  or  because  the  offer 
does  not  in  fact  reach  her.  I  cannot  think  it  an  ingredient 
in  the  offence  charged,  that  she  should  have  had  the  oppor- 
tunity of  accepting  or  refusing.  The  whole  question  was 
whether  the  attempt  was  made  ;  and  when  the  letter  was 
written  and  sent,  was  put  beyond  defendant's  control,  for 
the  purpose  of  reaching  F.  C,  I  am  of  opinion  the  act  of 
crime  was  complete.  The  subsequent  delivery  of  the  letter 
to  F.  C.  was  no  new  or  separate  act  of  the  defendant. 
The  case  of  Rex  v.  Leech  (2  Jur.  IST.  S.  428)  was  decided  on 
the  ground  that  the  case  came  within  the  statute,  the 
offence  being  committed  partly  in  one  county  and  partly  in 
another,  not,  as  I  understood,  wholly  completed  in  either. 

Upon  this  ground  I  at  first  thought  the  indictment  was 
not  triable  in  the  county  of  York,  and  that  the  rule  should 
be  made  absolute ;  but  upon  going  over  the  evidence  again, 
I  find  that  there  is  in  fact  no  direct  evidence  how  the  letter 
came  out  of  the  defendant's  hand.  It  was  undoubtedly 
received  in  Toronto  by  F.  C.  It  was,  on  the  strength  of 
the  postmark,  apparently  assumed  that  the  defendant  put 
it  or  procured  it  to  be  put  in  the  post  office  at  Bradford. 
The  postmark  itself  was  the  only  evidence  of  this,  and  no  evi- 
dence whatever  of  its  authenticity  was  given,  excepting 
the  fact  that  the  envelope  had  such  a  mark  upon  it.  Now 
Lord  EUenborough  in  Rex  v.  Watson  (1  Camp.  6,  215), 
held  this  was  not  even  primd  facie  evidence  of  it ;  and  though 
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Abbey  v.  Lill  (5  Bing.  299)  does  not  affirm  this  decision, 
it  certainly  does  not  overrule  it ;  see  also  Woodcock  v. 
Houldsworth  (16  M.  &  W.  124).  And  Taylor  on  Evidence, 
4th  Ed.,  Sec.  1274,  says,  "  It  seems  the  genuineness  of  a 
postmark  may  be  proved  by  the  opinion  of  a  clerk  of  the 
post  office,  or,  perhaps,  any  one  who  has  been  in  the  habit  of 
receiving  letters  with  that  mark."  But  this  is  the  only 
fact  upon  which  the  contention  of  the  defendant's  counsel, 
that  the  offence  was  committed  out  of  the  county  of  York, 
was  rested,  and  this  fact  was  not  proved,  while  the  receipt 
of  the  letter  by  F.  C.  in  that  county  Avas  established. 

Hagarty,  J. — I  agree  in  holding  that  there  is  no  ground 
for  a  new  trial. 

As  to  the  question  of  venue,  I  am  of  opinion  that  if  a  per- 
son in  the  county  of  Simcoe  write  a  letter  addressed  to  a 
person  in  York,  inciting  the  latter  to  commit  a  crime,  and 
either  send  the  letter  by  a  messenger  to  deliver  it  to  the 
latter  in  York,  or  bring  it  himself  and  deliver  it  in  York,  or 
mail  it  in  Simcoe  addressed  to  the  person  in  York — that  in 
all  these  cases  the  venue  is  properly  laid  in  York. 

The  defendant,  in  one  shape  or  the  other,  caused  the 
document  shewing  the  attempt  or  inducement  to  be  received 
by  the  prosecutrix  in  York  ;  therefore  I  think  he  may  cer- 
tainly be  tried  there. 

In  Regina  v.  Leech  (27  L.  T.  Rep.  128,  2  Jur.  N.  S.  428), 
Jervis,  C.  J.  says,  "  The  delivery  of  the  letter  through  the 
post  in  the  borough"  (where  the  venue  was  laid),  was  the 
making  of  a  false  pretence  there."  The  defendant  in  that 
case  wrote  the  letter  and  mailed  it  in  the  adjoining  County. 
See  also  Lord  Ellenborough's  language  in  1  Camp.  215. 

On  the  other  objection  I  fully  agree  with  the  judgment  of 
the  Chief  Justice. 

I  express  no  opinion  as  to  the  prisoner's  liabilty  to  be  tried 
in  Simcoe,  and  whether  the  offence  be  or  be  not  complete 
unless  the  inducement  was  communicated  to  the  prosecutrix. 


Morrison,  J.,  concurred. 
89 


Rule  Discharged. 

VOL.  XXVI. 
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Davidson  v.  McKay. 

Registry  Act — Leases — Consol.  Stat.  U.  C.  ch,  89,  sec.  45. 

In  ejectment  the  plaintifiF  claimed  through  a  mortgage  from  B.  dated  31st 
May,  and  registered  3rd  June,  1864.  Defendant  had  held  a  lease  from 
B.  for  five  years  from  the  18th  April,  1861,  and  while  it  was  current, 
before  the  execution  of  the  mortgage,  he  obtained  another  lease  for  four 
years  from  the  18th  April,  1866.  Neither  lease  was  registered,  but 
defendant,  who  had  continued  in  possession,  claimed  to  hold  it  under  the 
latter,  as  being  a  lease  for  less  than  twenty-one  years  '*  where  the  actual 
possession  goeth  along  with  the  lease,"  and  therefore  not  requiring 
registry  under  Consol.  Stat.  U.  C.  ch.  89,  sec.  45. 

Held,  however,  that  the  exception  in  that  clause  extends  only  to  unregis- 
tered leases,  under  which  the  tenants  had  actual  possession  at  the  exe- 
cution of  the  conveyance  which,  being  registered,  would  prevail  but  for 
such  exception  ;  and  that,  as  the  defendant  was  then  in  possession  under 
the  first  lease  only,  the  second  being  unregistered  had  lost  its  priority. 

Ejectment  for  one-fifth  of  an  acre  of  land,  part  of  lot 
number  21,  in  the  4th  concession  of  the  township  of  Innisfil, 
and  known  as  lot  number  5,  in  the  village  of  Lefroy. 

The  plaintiff  claimed  title  through  a  deed  made  by  John 
Douglas  Laidlaw,  bearing  date  the  28th  May,  1866.  The 
defendant  claimed  as  tenant  under  a  lease  from  Robert 
Burns,  for  a  term  not  yet  expired. 

The  trial  took  place  at  Barrie,  in  October,  1866,  before 
Richards,  C.  J. 

Both  parties  derived  their  title  through  Burns.  The 
plaintiff's  title  commenced  w^ith  a  bargain  and  sale  by  way 
of  mortgage,  dated  the  31st  May,  1864,  whereby  Burns,  in 
consideration  of  $730  50,  granted,  &c.,  to  the  plaintiff  in  fee 
the  premises  in  question,  subject  to  a  proviso,  that  if  Burns 
should  pay  to  the  plaintiff  the  sum  of  $730  50,  with  interest 
at  the  rate  of  ten  per  cent  per  annum,  the  principal  sum  on 
the  31st  May,  1866,  and  the  interest  on  the  31st  May  in 
each  year,  then  the  indenture  should  be  void.  There  were 
covenants  on  the  mortgagor's  part  for  payment,  for  good 
title,  right  to  convey  without  any  manner  of  trust,  reserva- 
tion, proviso,  limitation  or  condition,  to  alter,  charge,  change, 
encumber  or  defeat  the  same,  and  that  after  default  the 
mortgagee  might  enter  and  possess  the  premises,  free  and 
clear  of  all  former  conveyances,  &c. ;  and,  after  other  cove- 
nants and  agreements,  it  was  declared  that  if  the  mortgagor 
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should  make  default  in  payment;  of  principal  and  interest 
according  to  the  proviso,  and  after  the  lapse  of  one  calendar 
month  from  such  default,  the  mortgagee  might  enter  and 
take  the  rents,  and  might  sell  the  mortgaged  premises  and 
convey  the  same  to  the  purchaser. 

By  indenture,  dated  27th  October,  1865, — reciting  the 
mortgage  and  that  one  year's  interest  became  due  on  the  31st 
May,  1865,  and  remained  unpaid  one  calendar  month,  and 
that  the  plaintiff  on  the  7th  of  September,  1865,  advertised 
the  lands  for  sale  on  the  3rd  of  October  then  next,  when,  the 
interest  being  still  unpaid,  the  lands  were  sold  to  one  John 
Ross  for  $800 — it  was  witnessed  that,  in  consideration  of  the 
premises,  and  of  $800,  the  plaintiff  granted  unto  the  said 
John  Ross  the  same  land,  habendum  in  fee. 

By  indenture,  dated  16th  November,  1865,  the  said  John 
Ross,  in  consideration  of  $1000,  granted  the  same  land  to 
one  John  Douglas  Laidlaw,  in  fee  ;  and  by  deed  dated  28th 
May,  1866,  the  said  John  Douglas  Laidlaw  granted  the 
same  land  to  the  plaintiff  in  fee. 

The  mortgage  was  registered  on  the  3rd  of  June,  1864,  and 
the  other  deeds  were  registered  shortly  after  their  respective 
dates.  The  summons  in  ejectment  was  tested  27th  July,  1866. 

On  the  defence,  an  indenture  of  lease  was  put  in,  dated 
18th  April,  1861,  made  between  Burns  and  the  defendant, 
whereby  Burns  demised  the  premises  in  question  to  the 
defendant  to  hold  for  five  years  from  the  18th  April,  1861, 
yielding  and  paying  .£35,  to  be  paid  on  or  before  the  18th 
April  in  each  year  during  the  term,  the  first  payment  to 
become  due  on  or  before  the  18th  April  then  next.  On  this 
lease  was  indorsed  a  receipt,  dated  18th  April,  1861,  for 
two  years*  rent,  and  a  second  receipt,  dated  18th  April, 
1863,  for  the  remaining  three  years'  rent. 

Another  indenture  of  lease,  dated  30th  May,  1864, 
made  between  Burns  and  the  defendant,  was  also  put  in, 
whereby  Burns  demised  the  same  premises  to  the  defendant, 
to  hold  for  four  years,  to  be  computed  from  the  18th  April, 
1866,  yielding  and  paying  to  Burns  $140,  to  be  paid  as  in 
the  former  lease[;  with  a  power  to  the  lessee  to  insure  his 


308      queen's  bench,  Hilary  term,  30  vie,  1867. 

interest  in  the  premises  for  a  named  sum,  and  an  agree- 
ment that  the  lessor  would  pay  the  lessee  the  amount, 
with  interest  at  ten  per  cent,  that  was  paid  for  such 
insurance,  and  that  if  the  lessor  failed  to  pay,  the  lessee 
might  hold  the  demised  premises  at  the  rate  of  $140 
per  annum  for  a  sufficient  time  to  pay  the  amount  paid  by 
the  lessee  for  insurance  against  any  loss.  On  this  lease 
was  indorsed  a  receipt  dated  1st  August,  1864,  acknowledg- 
ing payment  to  the  lessor  of  "  the  full  amount  due  me  on 
within  lease." 

The  precise  day  when  this  second  lease  was  executed 
was  not  proved,  but  Burns  swore  it  was  before  he  executed 
the  mortgage.  The  jury  were  asked  to  find  whether  the 
lease  was  executed  before  the  mortgage,  and  they  found  that 
it  was  ;  and  the  learned  Chief  Justice  directed  a  verdict  for 
the  plaintiff,  with  leave  reserved  to  the  defendant  to  move 
to  enter  a  non-suit,  or  a  verdict  for  himself. 

In  Michaelmas  Term,  McMiohael  obtained  a  rule  calling 
upon  the  plaintiff  to  shew  cause  why  a  verdict  for  defendant 
or  a  non-suit  should  not  be  entered,  pursuant  to  leave  re- 
served ;  or  for  a  new  trial,  on  the  ground  of  misdirection,  in 
directing  that  the  second  lease  required  registration  as 
against  the  mortgage. 

In  this  Term  Smiling  shewed  cause,  and  cited  Qom. 
Dig.  Estate  (G.  14)  p.  97  ;  Woodf,  L.  &  T.  118, 119 ;  Smitli 
L.  &  T.  13,  note  21 ;  1  TTws.  Baund,  250  f,  note  b ;  Fur^/  v. 
Smith,  1  Hud.  &  Br.  735 ;  Fopham  v.  Baldwin,  2  Jones 
320  ;  Freston  on  Conveyancing,  Vol.  II.  p.  145  ;  Doe  dem. 
Kingston  Building  Society  v.  Rainsford,  10  U.  C.  R.  236  ; 
Clarke  v.  Armstrong,  10  Ir.  Chy.  Bep.  263  ;  Lessee  of 
Fleming  v.  Neville,  Hayes  Bep.  23  ;  Warhurton  v.  Love- 
land  dem.  Ivie,  2  Dow.  &  CI.  489,  494. 

M,  Cameron,  Q.  C,  and  McMichael  supported  the  rule. 

Draper,  C.  J. — The  second  lease,  though  the  term  therein 
mentioned  was  not  connected  with  the  first,  was  to  commence 
on  a  day  immediately  after  the  first  would  expire.  It  would 
have  no  effect  for  nearly  two  years,  and  gave  in  the  interim 
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an  interesse  termini,  a  right  to  enter  on  a  future  day.  Till 
that  day  arrived  the  lessee  could  not  take  possession  under 
it,  and  until  he  did  enter  under  it  he  was  not  possessed  of 
the  demised  premises  for  the  second  term.  But  having 
possession  lawfully  under  the  first  lease,  and  the  second 
term  in  fact  commencing  immediately  upon  the  expiration  of 
the  first,  he  might,  at  least  as  between  himself  and  Burns, 
lawfully  continue  in  possession,  thus  in  effect  entering  under 
the  second  lease.  • 

The  plaintifi"s  title,  being  under  a  conveyance  subsequent 
in  point  of  time  to  the  second  lease,  must  fail  in  this  action, 
unless  he  can  avoid  it ;  and  his  contention  is  that  the  lease 
not  having  been  registered  at  all,  while  his  mortgage  was 
registered  while  the  defendant  had  only  an  interesse  termini^ 
such  lease  is  void  against  him.  He  relies  on  the  45th  sec- 
tion of  the  Registry  Act,  Consol.  Stat.  U.  C.  ch.  89,  which 
was  in  force  up  to  the  31st  December,  1865. 

This  lease  would  unquestionably  come  within  the  definition 
contained  in  the  44th  section,  as  a  "  deed  or  conveyance 
made  and  executed  of  the  lands,  tenements  or  hereditaments, 
or  any  part  thereof,  comprised  or  contained"  in  the  memo- 
rial of  the  mortgage,  but  for  the  45th  section,  which  declares 
that  the  act  shall  not  extend  to  any  lease  for  a  term  not 
exceeding  twenty-one  years  "  where  the  actual  possession 
goeth  along  with  the  lease''  This  exception  plainly  shews 
the  statute  was  intended  to  embrace  all  deeds  creating  terms 
for  years  which  would  not  come  within  its  true  meaning. 

I  am  not  satisfied,  on  considering  the  evidence,  that 
the  real  intention  of  the  parties  to  the  second  lease  was  not 
to  create  a  term  of  four  years  in  the  premises  to  secure  and 
satisfy  an  existing  debt  due  .by  Burns  to  the  defendant. 
But  this  view  of  the  transaction  was  not  taken  at  the  trial 
or  since,  and  the  question  as  presented  to  us  after  the  find- 
ing by  the  jury  assumes  this  to  be  a  lease  to  commence  in 
futuro,  executed  before  the  mortgage  to  the  plaintifi",  but 
unregistered. 

At  the  time  of  the  execution  of  the  mortgage  the  defen- 
dant was  in  possession,  ahd  had  a  lease  which  had  nearly 


810      queen's  bench,  Hilary  term,  so  vie,  iser. 

two  years  to  run.  I  look  upon  this  lease,  though  unregis-^ 
tered,  to  come  both  within  the  letter  and  the  spirit  of  the 
45th  section  ;  the  actual  possession  went  along  with  it. 

I  have  not  overlooked  the  equitable  doctrine,  that  the 
purchaser  of  an  estate  which  he  knows  is  in  the  possession 
of  another  than  the  vendor  is  bound  by  all  the  equities  which 
the  party  in  such  occupation  may  have  in  the  land,  nor  that 
the  equity  of  such  occupant  extends  not  only  to  interests 
connected  with  his  tenancy,  but  also  to  interests  under  col- 
lateral agreements.  If  a  purchaser  during  the  currency  of 
a  term  had  notice  from  the  vendor  of  possession  by  a  tenant 
under  a  lease,  which  lease,  (though  the  purchaser  did  not 
know  it)  contained  a  covenant  for  renewal,  I  assume  the 
purchaser  would  be  bound ;  and  it  may  be  in  the  present 
case  that  in  equity  it  would  be  held  there  was  notice  of  the 
second  lease.  But  I  found  no  conclusion  upon  the  applica- 
bility or  inapplicability  of  the  equitable  doctrine,  because  I 
consider  the  case  depends  entirely  upon  the  construction  of 
the  statute. 

In  my  opinion,  a  tenant  having  an  unregistered  lease  for 
a  term  not  exceeding  twenty-one  years,  and  being  in  actual 
possession  under  that  lease,  is  clearly  protected  against  a 
deed  subsequently  executed,  which  conveys  the  premises  and 
is  registered.  The  unregistered  lease  and  the  possession 
are  connected  together,  and  the  two  united  prevail  against 
the  registered  title.  But  it  does  not  follow  that  a  tenant 
having  possession  under  a  current  lease,  which  is  his  sole 
title,  can  set  up  the  possession  as  sustaining  a  lease  for  a 
term  to  commence  in  futurOj  and  to  bring  it  within  the 
exception  contained  in  the  45th  section,  for  such  possession 
cannot  be  said  to  go  along  with  a  lease  under  which  as  yet 
there  is  no  right  of  entry  or  possession. 

The  mortgage  had  become  absolute  before  the  first  term 
expired,  and  gave  an  immediate  right  of  entry  unless  defea- 
ted, or  rather  postponed  as  to  entry,  by  the  second  lease* 
When  this  mortgage  was  executed,  the  defendant  was  in 
actual  possession  under  the  first  lease,  not  under  the  second, 
and  therefore,  to  retain  the  priority  which  he  had  acquired 
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by  the  latter  over  the  subsequently  executed  mortgage,  I 
think  he  should  have  registered  it.  Not  having  done  so, 
and  the  mortgage  having  been  registered,  I  am  of  opinion 
the  right  of  entry  under  the  registered  instrument  must  pre- 
vail, and  that  the  second  lease  has  become  as  against  the 
plaintiff's  claim  fraudulent  and  void. 

No  authority  was  referred  to  in  support  of  defendant's 
contention,  which  appears  to  me  to  be  at  variance  with  the 
policy  of  the  Registry  Act ;  and  in  a  case  which  in  view  of 
all  the  surrounding  circumstances  bears  the  appearance  of 
an  unregistered  security  for  a  debt,  rather  than  of  an  ordi- 
nary lease,  which  it  is  in  form,  I  feel  averse  to  adopting  the 
construction  put  by  the  defendant's  counsel  on  the  statute, 
under  which  the  possession  of  the  defendant  while  he  held 
one  unexpired  lease  of  the  premises,  is  to  be  held  a  posses- 
sion which  goes  along  with  another  lease  to  commence  at  a 
future  day,  two  or  ten  years  it  might  be,  after  its  execution. 

I  think  it  better  to  hold  that  the  exception  in  the  45th 
section  extends  only  to  unregistered  leases  under  which  the 
tenants  had  actual  possession  at  the  time  of  the  execution  of 
the  conveyance  which,  being  registered,  would  prevail  but 
for  the  exception,  under  the  plain  language  of  section  44. 

In  my  opinion  the  rule  should  be  discharged.  See  Lock 
V.  Furze,  (11  Jur.  N.  S.  726,  19  C.  B.  N.  S.  96),  especially 
Sir  Wm.  Erie's  words  as  to  possession,  at  page  116. 

Hagarty,  J. — I  am  of  the  same  opinion.  If  the  statute 
had  required  that  all  leases  must  be  registered,  I  think  it 
clear  that  the  second  lease  would  be  postponed  to  the  mort- 
gage, registered  as  this  was,  and  could  gain  no  advantage  by 
its  being  executed  during  the  currency  of  the  first  term,  and 
during  a  possession  thereunder.  It  would  be  in  no  better 
position  than  a  second  mortgage,  legal  or  equitable,  by  fur- 
ther charge  or  otherwise,  to  a  first  mortgagee,  under  the 
immediately  preceding  section  of  the  act.  The  actual 
possession  going  along  with  the  lease"  can,  1  think,  have 
only  one  meaning,  and  cannot  extend  to  a  lease  to  commence 
at  a  future  day,  under  which  no  possession  can  as  yet  be 
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going.  If  defendant's  view  be  right,  I  see  no  reason  why  a  . 
lessee  in  possession' under  a  twenty  years'  lease  may  not  in 
the  tenth  or  twelfth  year  of  his  term  take  another  lease  for 
twenty  years,  commencing  at  the  end  of  his  first  term,  and 
so  claim  to  hold  the  land  for  forty  years  under  unregistered 
instruments  against  a  purchaser  registering  his  deed  (as  in 
this  case)  the  day  after  the  execution  of  the  second  demise. 

The  note  at  the  end  of  this  45th  section  in  the  Consol. 
Stats,  says,  "  See  ch.  83,  sec.  31."  This  section  is  in 
the  "Estates  Tail"  Act  in  the  same  volume,  and  provides 
that  no  assurances  or  disposition  of  land  under  this  act  by  a 
tenant  in  tail,  shall  have  any  operation  under  the  act  unless 
registered  in  six  months,  except  a  lease  for  any  term  not 
exceeding  twenty-one  years,  to  commence  from  the  date  of 
such  lease,  or  from  any  time  not  exceeding  twelve  months 
from  the  date  of  such  lease,  &c.,  at  a  rack  rent,  &c.  This 
provision  further  illustrates  the  policy  of  the  registry  law. 

Morrison,  J.  concurred. 

Rule  discharged. 


Regina  v.  Gemmell. 

False  Pretences. 

On  an  indictment  for  obtaining  money  by  false  pretences,  it  appeared  that 
G.,  the  prisoner,  and  another,  were  in  a  boat  on  the  bay,  and  the 
prosecutor,  M.,  agreed  with  them  to  take  him  to  meet  the  steamer,  G. 
saying  the  charge  would  be  75  cents  at  the  steamer.  The  prosecutor, 
accorditg  to  his  own  account,  took  out  a  $2  bill,  saying  he  would  get  it 
changed.  Prisoner  said  "I'll  change  it,"  upon  which  the  prosecutor 
handed  it  to  him,  and  he  shoved  off  with  it.  Other  witnesses  represented 
the  prisoner's  statement  to  be  that  he  had  change.  The  prosecutor  did 
not  say  what  induced  him  to  part  with  the  money. 

Held,  that  a  conviction  could  not  be  sustained. 

Case  reserved  from  the  Recorder's  Court,  Toronto. 
Indictment  for  obtaining  money  by  false  pretences. 
The  prisoner  and  one  Collins  were  in  a  boat  on  the  bay. 
The  prosecutor,  Menzies,  and  two  companions  were  on  the 
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island,  and  agreed  with  those  in  the  boat  to  take  them 
to  meet  the  steamer.  Conlin,  one  of  the  two,  said  the 
charge  would  be  75  cts.  At  the  steamer  the  prosecutor  took 
out  some  silver,  and  handed  to  Conlin  35  or  -40  cents,  being 
all  the  silver  he  had,  and  took  out  a  $2  bill,  saying  he  (pro- 
secutor) would  get  it  changed.  Prisoner  said  "  I'll  change 
it."  Prosecutor  handed  him  the  bill.  He  put  it  into  his 
pocket  and  pushed  off.  Prosecutor  asked  him  to  return  it. 
He  said  "  No,  we  have  earned  it."    He  kept  it. 

Another  witness  swore  that  he  heard  Conlin  say  the 
charge  was  75  cents,  and  prosecutor  handed  a  $2  bill  to 
Conlin  to  change.  Conlin  handed  it  back,  saying  .he  could 
not  change  it.  Prisoner  said  he  would  change  it,  and  pro- 
secutor handed  it  to  him.  Prisoner  took  it,  saying  it  was 
well  earned.  Prosecutor  asked  him  for  the  change.  Pris- 
oner told  him  his  right  name,  and  where  he  lived,  and  they 
shoved  off.  The  witness  further  said  that  the  prisoner  said  he 
could  change  the  bill,  before  it  was  given  to  him. 

Conlin  was  also  called  by  the  Crown.  His  evidence  was 
the  same  in  substance : — that  after  he  had  handed  the  bill 
iback  to  prosecutor,  the  latter  said  to  prisoner,  "  Have  you 
•change,"  Prisoner  said,  "  I  think  I  have,"  and  prosecu- 
tor  then  gave  him  the  bill.  Prisoner  put  it  in  his  pocket, 
pulled  out  some  silver,  and  said  "  I  have  not  enough 
change,"  and  with  that,  the  boat  being  in  danger  of  the 
steamer's  paddles,  Conlin  shoved  off.  Prosecutor  called 
them  scoundrels,  and  prisoner  called  out  his  true  name  and 
residence,  and  told  prosecutor  if  there  was  any  change  to 
come  to  him.  Conlin  said  he  considered  the  75  cents 
was  for  himself :  that  the  prisoner  had  some  change,  but 
not  enough  ;  prisoner  told  prosecutor  it  was  little  enough 
for  their  trouble. 

Another  witness  said  the  prisoner  said  he  could  change 
the  bill,  and  the  prosecutor  did  not  ask  him.  Another  said 
that  the  prosecutor  did  ask  him,  could  he  change  it  ?  pris- 
oner said  he  thought  he  could,  and  prosecutor  then  gave 
him  the  bill ;  prisoner  put  his  hand  into  his  pocket,  and 
40  voi,.  XXVI. 
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then  said  I  can't  change  it;"  Conlin  cried,  "Look  out,'" 
and  the  boat  pushed  off. 

.  The  learned  Recorder  explained  the  law  as  to  larcenj^ 
and  as  to  a  conviction  for  false  pretences,  and  asked  the  jurj 
whether  the  prisoner  represented  to  the  prosecutor  that  he 
then  had  the  change  to  give  him  for  the  bill,  and  if  on  that 
representation  he  obtained  it  for  the  alleged  purpose  of  chang- 
ing it,  whether  at  the  time  he  obtained  it  he  really  had  the 
change  mentioned,  or  was  his  representation  in  that  respect 
false,  and  used  as  a  pretence  to  get  the  bill ;  if  so,  he  would 
be  guilty  : — that  if  he  did  not  make  such  representation, 
or,  if  having  so  made  it,  he  did  not  obtain  the  bill  from  the 
prosecutor  thereupon,  or  having  obtained  the  bill  on  guch 
representation,  and  having  in  fact  the  chaiige  to  give, 
although  wrongfully  withholding  the  change  and  retaining 
the  bill — in  either  of  these  instances  the  prisoner  would  not 
be  guilty. 

The  jury  convicted  the  prisoner ;  and  the  case  was 
reserved  for  the  opinion  of  this  Court. 

Boyle,  for  the  prisoner,  cited  Rex\.  Goodhall,  Russ.  k 
Ry.  461 ;  Rex  v.  Douglas,  1  Moo.  C.  0.  462. 

Robert  A.  Harrison,  contra,  cited  Rex  v.  Qrossley,  2 
Moo.  &  Rob.  18  ;  Regina  v.  Qiles,  11  L.  T.  Rep.  N.  S.  643, 
S.  C.  10  Cox  C.  C.  44  ;  Rex  v.  Jachson,  3  Camp.  370; 
Regina  v.  Woolley,  1  Den.  C.  C.  559  ;  Regina,  v.  Hughes^ 
1  F.  &  F.  355 ;  Eegina  v.  Naylor,  13  L.  T.  Rep.  N.  S. 
381 

Hagarty,  J.,  delivered  the  judgment  of  the  Court. 
We  think  the  learned  Recorder  correctly  stated  the  law 
to  the  jury. 

Sir  William  Erie  said,  in  Regina  v.  Qiles,  (11 L.  T.  Rep. 
N.  S.  643,  10  Cox  C.  C.  44)  ^'  I  take  the  law  to  be  that  there 
must  be  a  false  pretence  of  a  present  or  a  past  fact,  and  a  pro- 
missory pretence  to  do  some  act  is  not  within  the  Statute." 
And  again  he  says.  "  Was  the  prosecutor  induced  by  means 
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of  that  false  pretence,  and  on  the  faith  of  its  being  true,  to 
part  "with  the  money  ?" 

The  "  existing  fact "  pretended  by  prisoner  here  is,  that 
he  had  sufficient  money  to  change  the  $2  bill.  There  is 
evidence  that  the  prisoner  said  he  could  change  it,  and  that 
thereupon  the  prosecutor  gave  him  the  bill.  And  there  is 
also  evidence  (Conlin's)  that  he  had  not  the  means  of  chang- 
ing it. 

It  is  singular  that  the  prosecutor  himself  was  apparently 
not  asked  nor  does  he  say  what  induced  him  to  give  the 
bill  to  the  prisoner.  He  swore  the  latter  said  "I'll  change 
it,"  (not  "  I  can  change  it,")  and  he  then  handed  it  to  him. 
The  direct  evidence  of  the  allegation  that  the  prisoner 
averred  he  had  the  means  of  changing  the  bill  came  from 
another  witness. 

The  jury  took  the  view  of  the  evidence  most  unfavorable 
to  the  prisoner. 

This  case  is  open  to  the  difficulty  as  to  what  induced  the 
prosecutor  to  part  with  his  money.  If  it  was  on  a  mere 
promise  to  get  change,  or  to  change  it,  the  case  would  falL 
The  testimony  of  the  witnesses  leaves  the  operating  induce- 
ment in  the  prosecutor's  mind  a  matter  of  speculation.  No 
one  but  himself  could  tell  as  a  matter  of  ffict  what  did  so  act 
as  inducement,  and  he  gives  no  account  of  it  whatever. 

In  the  very  peculiar  case  of  Regina  v.  Giles,  where  the 
charge  was  that  defendant  obtained  money  and  clothes,  pre- 
tending to  the  possession  of  supernatural  power  to  bring 
back  a  truant  husband  to  an  ignorant  wife,  accompanied 
by  a  promise  so  to  bring  him  back,  the  prosecutrix  swore, 
after  narrating  the  conversation  and  the  prisoner's  assertion, 
"  I  parted  with  the  money  and  the  dress  on  the  faith  of  what 
had  passed  between  us  on  that  first  occasion." 

As  Cockburn,  C.  J.,  remarks  in  Regina  v.  Mills  (29  L.  T, 
Rep.  114)  "  The  question  is  whether  the  false  representa- 
tion is  the  motive  operating  on  the  mind  of  the  prosecutor, 
and  inducing  him  to  part  with  the  money."  In  that  case, 
when  the  prosecutor  parted  with  the  money  he  was  aware  of 
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the  falsehood  of  j  the  representation,  and  was  laying  a  trap 
for  the  defendant,  and  an  acquittal  was  directed. 

If  the  prosecutor  here  had  died  before  trial,  and  the  rest 
of  the  evidence  only  had  been  given,  there  would  be  a  diffi- 
culty as  to  the  "motive  operating"  on  his  mind — whether  it 
was  the  representation  that  the  prisoner  had  the  means  to 
change,  or  whether  it  was  merely  his  promise  to  change. 
The  prosecutor's  own  statement  is  that  the  prisoner  said, 
"  I'll  change  it." 

So  in  Mills's  case,  just  mentioned,-^  if  the  prosecutor  had 
died  before  trial,  and  others  present,  who  were  not  aware  of 
what  the  prosecutor  knew,  but  who  proved  the  pretence,  its 
falsehood,  &c.,  and  the  payment  of  the  money,  a  conviction 
obtained  on  their  testimony  would  be  clearly  erroneous  in 
fact. 

In  Regina  v.  Hewgill  (1  Dears.  C.  C.  315),  the  prose- 
cutor swore  it  was  partly  on  the  alleged  existing  fact  and 
partly  from  a  receipt  produced,  and  other  things,  that  he 
parted  with  the  money,  and  the  jury  found  that  the  induce- 
ment was  proved  and  acted  on  by  the  prosecutor ;  and  this 
was  upheld  on  a  case  reserved. 

In  the  case  befo*re  us,  we  think  the  conviction  for  obtain- 
ing money  on  false  pretences  cannot  be  upheld,  and  must 
be  quashed. 


Conviction  quashed. 
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Regina  V.  Connolly. 

Assault  with  intent  to  ravish — Insanity — Consent. 

in  the  case  of  rape  of  an  idiot  or  lunatic,  the  mere  proof  of  connection  will 
not  warrant  the  case  being  left  to  the  jury.  There  must  be  some 
evidence  that  it  was  without  her  consent— e.  g.  that  she  was  incapable, 
from  imbecility,  of  expressing  assent  or  dissent;  and  if  she  consent 
from  mere  animal  passion,  it  is  not  rape. 

In  this  case  the  charge  was  assault  with  intent  to  ravish.  The  woman  was 
insane,  and  there  was  no  evidence  as  to  her  general  character  for  chastity, 
or  anything  to  raise  a  presumption  that  she  would  not  consent.  The 
jury  were  directed  that  if  she  had  no  moral  perception  of  right  and 
wrong,  and  her  acts  were  not  controlled  by  the  will,  she  was  not  capable 
of  giving  consent,  and  the  yielding  on  her  part,  the  prisoner  knowing  her 
state,  was  not  an  act  done  with  her  will.  They  convicted,  saying  she 
was  insane  and  consented.  Held,  that  the  conviction  could  not  be  sus- 
tained. 

On  an  indictment  for  attempting  to  have  connection  with  a  girl  under  ten, 
consent  is  immaterial,  but  in  such  a  case  there  can  be  no  conviction  for 
assault  if  there  wa^  consent. 

Case  reserved  from  the  Quarter  Sessions  of  the  County 
of  Simcoe. 

Indictment  for  assault  with  intent  to  ravish. 

The  evidence  was  that  the  person  assaulted  was  a  married 
woman,  who  for  some  few  years  past  had  been  insane.  The 
prisoner  was  caught  in  the  act  of  attempting  to  have  con- 
nection with  her.  The  learned  Judge  told  the  jury  "  that 
if  upon  the  evidence  they  were  satisfied  that  the  woman  was 
of  unsound  mind,  that  she  had  no  moral  perceptions  of  right 
or  wrong,  that  her  acts  were  not  controlled  by  the  will, 
were  in  fact  involuntary,  she  could  not  be  said  to  be  capable 
of  giving  consent,  because  by  reason  of  her  state  of  mind 
incapable  of  judgment  and  discretion  ;  and  the  yielding  on 
her  part  to  force  ought  not,  in  view  of  such  impotence  of 
her  will  (and  knowledge  of  her  state  by  defendant),  to  be 
taken  as  an  act  done  with  her  will." 

The  charge  was  objected  to  on  behalf  of  the  prisoner,  and 
it  was  contended  that  there  was  no  evidence  of  want  of  con- 
sent necessary  to  constitute  an  assault ;  that  the  jury  should 
be  told  that  if  they  could  find  a  solution  consistent  with 
innocence,  they  ought  to  acquit. 

The  jury  found  the  prisoner  guilty,  and  in  answer  to  the 
Court  said  that  the  woman  was  insane  at  the  time  the 
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offence  was  committed,  and  that  she  was  a  consenting  party 
to  what  the  prisoner  hiad  done. 

McCarthy^  for  the  prisoner.  1.  There  can  be  no  assault 
when  the  person  said  to  be  assaulted  consents,  and  the  jury 
having  found  consent  here,  the  prosecution  must  fail.  An 
assault  implies  that  it  was  committed  against  the  will  of  the 
party — Russell  on  Crimes,  4th  Ed.  Vol.  1,  p.  1023 ;  Begina 
V.  Meredith,  8  C.  k  P.  589  ;  Regina  v.  Martin,  9  C.  &  P. 
213 ;  Regina  v.  Read,  1  Den.  C.  C.  377;  Regina  v.  Coch- 
hurn,  3  Cox  C.  C.  543.  2.  But  the  charge  here  is  of 
assault  with  intent  to  ravish.  Now  the  finding  of  assent 
negatives  the  intent,  for  when  all.  that  took  place  was  with 
the  consent  of  the  woman,  it  cannot  be  sajd  that  the  intent 
was  to  commit  an  act  against  her  will.  If  it  be  held  that 
an  insane  person  cannot  consent,  then  any  attempt  to  take- 
indecent  liberties  with  such  person  must  be  an  attempt  to 
rape.  There  was  no  fraud  in  this  case,  and  no  force  used  by 
the  prisoner.  Regina  v.  Charles  Fletcher,  12  Jur.  N.  S. 
505,  per  Polloeh,  C.  B.,  S.  C.  14  L.  T.  Rep.  K  S.  573 ; 
Regina  v.  Stanton,  1  C.  &  K.  415 ;  Regina  v.  Richard 
Fletcher,  Bell  C.  C.  63  ;  Jur.  of  August  18th,  1866,  p.  327, 
Leading  Article. 

Robert  A.  Harrison,  contra.  The  indictment  here  is  not 
for  a  rape,  but  for  an  assault  with  intent  to  commit  it,  and 
there  is  a  difference  between  the  two  charges,  as  regards  the 
will — Regina  v.  Stevens,  1  Cox.  C.  C.  225.  There  must  be 
not  only  a  consent  from  mere  animal  passion,  but  a  consent 
of  the  reason — Regina  v.  Ryan,  2  Cox  C.  C.  115  ;  Regina 
V.  Page,  2  Cox  C.  C.  433.  The  jury  here  have  found  the 
woman  insane,  and  where  this  is  the  case,  and  a  person 
knowing  it  attempts  to  have  connection,  he  is  guilty.  The 
charge  is  assault  with  intent ;  an  assault  in  law  was  proved, 
and  the  consent  given  v/as,  under  the  circumstances,  imma- 
terial ;  it  was  proved  here  that  the  prisoner  was  aware  of  her 
insanity — Regiiia  v.  Fletcher,  8  Cox  C.C.  131, 134.  Accord- 
ing to  the  argument  for  the  prisoner,  every  idiot  found  on  the 
street  might  be  ravished  with  impunity.    Regina  v.  Qlarke, 
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6  Cox  C.  C.  412  ;  Begina  v.  Francis,  13  U.  C.  R.  116 ;  and 

Begina  v.  Siveenie,  8  Cox  C.  C.  223,  were  cases  in  which 
the  woman  believed  the  person  to  be  her  husband,  and  the 
last  case  holds  that  it  may  be  rape,  notwithstanding. 

In  Begina,  v.  Fletcher,  8  Cox  C.  C.  133,  a  definition  of 
rape  is  given,  which  is  approved  of  in  Begina  v.  Jones,  4  L. 
T.  Rep.  N.  S.  154.  There  can  be  no  consent  by  an  idiot  or 
insane  person,  and  the  connection  even  by  consent  must 
therefore  amount  in  law  to  rape. 

Hagarty,  J.,  delivered  the  judgment  of  the  Court 
The  latest  case  on  the  subject  that  we  have  seen  is  Begina 
V.  Charles  Fletcher  (14  L.T.  Rep.  N.S.  573).  The  charge  was 
rape  on  an  idiot  girl.  Keating,  J.,  left  it  to  the  jury  in  the 
terms  used  by  Willes,  J.,  in  Begina  v.  Fletcher  (8  Cox  C. 
C.  131),  that  if  they  were  satisfied  that  the  girl  was  inca- 
pable of  expressing  consent  or  dissent,  and  that  the  prisoner 
had  connection  with  her  without  her  consent,  they  should 
find  him  guilty ;  but  that  a  consent  produced  by  mere  animal 
instinct  would  be  sufiicient  to  prevent  the  act  being  a  rape. 
The  verdict  was  guilty.  Pollock,  C.  B.,  delivering  judg- 
ment said,  there  was  no  evidence  except  the  fact  of  connec- 
tion and  the  imbecile  state  of  mind  of  the  girl.  Of  the  fact 
of  connection  there  was  the  fullest  proof,  for  it  was  admitted  / 
by  the  prisoner.  There  was,  however,  no  evidence  that  it 
was  against  her  will.  "  We  are  ail  of  opinion  that  some  evi- 
dence of  that  as  a  fact  should  have  been  given  before  a 
conviction  could  be  obtained ;  and  there  was  not  that  sort 
of  testimony  on  which  a  Judge  would  be  justified  in  leaving 
the  case  to  the  jury  to  find  a  verdict.  We  are  unanimously 
of  opinion  that  there  was  here  no  evidence  to  establish  either 
that  this  connection  was  against  her  will  or  without  her 
consent.  *  *  Here  the  contention  on  the  part  of  the 
Crown  must  be  that  an  idiot  is  incapable  of  consent,  and  it 
might  be  said  in  answer  that  the  same  cause  which  required 
an  Act  of  Parliament  to  make  the  mere  fact  of  connection  a 
criminal  offence  in  the  case  of  children  of  tender  years, 
would  require  an  Act  of  Parliament  in  the  case  of  idiots." 
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There  was  no  evidence  in  this  case  except  the  prisoner's 
admission  ;  and  a  medical  man  testified  that  she  was  a  fully 
developed  woman,  and  that  strong  animal  instinct  might 
exist  notwithstanding  her  imbecile  condition. 

In  Regina  v.  Beale  (L.  E.,  1  (J.  C.  11),  the  first  count 
was  for  unlawfully  attempting  to  have  carnal  knowledge  of 
a  child  under  ten  years  ;  the  second  for  assaulting  with 
intent;  and  the  third  for  an  indecent  assault.  The  jury 
found  a  verdict  "  Guilty,  for  that  the  child  was  too  young 
to  know  what  she  was  doing,  and  therefore  consented  to  the 
act  done  by  the  prisoner."  On  a  case  reserved.  Pollock,  C. 
B.  said  that  consent  was  altogether  unimportant ;  the  facts 
shewed  an  attempt  to  commit  a  crime  where  consent  was 
immaterial,  adding,  "  Of  course,  if  the  indictment  had  been 
merely  for  an  indecent  assult,  the  question  of  consent  would 
have  become  material." 

In  Regina  v.  Oockhurn  (3  Cox  G.  C.  543),  for  feloniously 
knowing  a  child  under  ten,  the  principal  charge  could  not 
be  supported,  and  the  prosecutor  urged  that  there  could  be 
a  conviction  for  an  assault.  Sir  J.  Patteson  said  "  A  child 
under  ten  years  of  age  cannot  give  consent*  to  any  criminal 
intercourse,  so  as  to  deprive  that  intercourse  of  criminality, 
but  she  can  give  such  consent  as  to  render  the  attempt  no 
assault.  We  know  that  a  child  can  consent  to  that  which, 
without  such  consent,  would  constitute  an  assault."  This  case 
was  cited  in  Regina  v.  Beale. 

Regina  v.  Fletcher  (8  Cox  C.  C.  131,  32  L.  T.  Rep.  338), 
was  a  charge  of  rape  of  an  idiot  girl  aged  thirteen ;  verdict 
guilty,  and  that  the  jury  considered  her  incapable  of  giving 
consent,  from  defect  of  understanding.  Willes,  J.  mentioned 
the  direction  he  had  given  in  a  case  at  the  Old  Bailey, 
already  cited  ;  and  Lord  Campbell  said  "  That  direction  was 
in  accordance  with  Complin's  and  Ryan's  cases.  But  here 
there  was  no  evidence  of  that  kind"  (viz.,  consenting  from 
animal  instinct),  "  but  rather  to  the  contrary.  *  *  If 
the  offence  is  complete  where  it  was  by  force  and  without  her 
consent,  then  the  offence  is  proved  that  was  charged  in  the 
indictment,  and  the  prisoner  was  properly  convicted.  Comp- 
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lin's  case  settles  the  definition  of  the  oflfence,  and  all  the 
ten  Judges  concurred  in  that.  That  definition  includes  the 
present  case,  the  only  difference  in  this  being  that  here  the 
prosecutrix  was  not  capable  of  giving  consent.  But  then 
the  prisoner  knew  her  condition  at  the  time."  See  also  Re- 
gina  v.  Jones  (4  L.  T.  Rep.  N.  S.  54),  where  a  father  was 
indicted  for  a  rape  of  his  daughter,  when  Channell,  B. 
directed  that  if  the  prisoner  had  established  a  reign  of  terror 
over  his  daughter,  in  consequence  whereof  she  did  not  resist, 
the  jury  might  convict. 

Regina  v.  Read  (1  Den.  C.  C.  377),  was  a  case  of  com- 
mon assault,  but  the  evidence  shewed  that  defendant  had 
connection  with  the  girl,  she  being  nine  years  old.  The 
jury  found  a  verdict  of  "  guilty,  the  child  being  an  assent- 
ing party,  but  from  her  tender  years  she  did  not  know  what 
she  was  about."  The  Court,  consisting  of  Lord  Denman, 
Alderson  and  Parke,  B.B.,  and  Coltman  and  Coleridge,  J.  J., 
held  that  it  had  been  solemnly  decided  that  if  the  girl 
assents,  the  act  is  not  an  assault. 

There  are  several  cases  of  assaults  on  girls  between  ten  and 
twelve. 

Regina  v.  Meredith  (8  C.  &  P.  589),  was  an  assault  with 
intent.  The  prosecution  gave  up  that  she  had  not  consented, 
and  Lord  Abinger  directed  an  acquittal,  saying  that  "  to 
support  a  charge  of  assault  you  must  shew  an  assault  which 
could  not  be  justified  if  an  action  were  brought  for  it,  and 
leave  and  license  pleaded." 

In  Regina  v.  Martin  (9  C.  &  P.  213),  the  first  count 
charged  a  carnal  knowing  of  a  girl  between  ten  and  twelve ; 
the  second  count  was  for  assault  with  intent  to  know ;  the  third 
for  common  assault.  The  evidence  failed  to  prove  the  first 
count,  but  there  was  clear  proof  of  the  attempt,  with  consent. 
Alderson,  B.,  after  a  verdict  finding  consent  on  the  second 
and  third  counts,  reserved  the  case,  and  the  Judges  held 
that  as  there  was  consent  it  was  not  an  assault.  By  direc- 
tion of  the  Court  he  was  again  indicted  for  the  attempt  to 
commit  a  misdemeanor,  although  the  offence  was  not  an 
assault.    He  was  accordingly  indicted  on  a  count  setting 
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forth  the  acts  done,  and  that  he  did  thereby  unlawfully 
attempt  to  carnally  know  and  abuse,  &c.,  contra  pacem,  not 
charging  an  assault.  Patteson,  J.,  quashed  the  indictment  for 
omitting  to  state  the  girl's  age,  and  said,  "  Where  the  essence 
of  the  offence  charged  is  an  assault,  (and  there  can  be  in  law 
no  assault  unless  it  be  against  consent,)  this  attempt,  though 
a  criminal  offence,  is  no  assault.  *  *  It  is  perfectly 
clear  that  every  attempt  (not  every  intention  but  every 
attempt)  to  commit  a  misdemeanour  is  a  misdemeanour." 
.  Begina  v.  Mehegan  (7  Cox  C.  C.  145),  was  an  assault 
with  intent,  &c.,  on  a  girl  between  ten  and  twelve.  The 
conviction  was  quashed,  the  Judge  refusing  to  tell  the  jury 
that  if  the  girl  assented,  there  could  not  be  a  verdict  of 
guilty. 

In  Regina  v.  Johnson  (10  Cox  C.  C.  114,  12  L.  T.  Rep. 
N.  S.  503),  the  prisoner  was  convicted  of  indecent  assault  of  a 
girl  between  ten  and  twelve  ;  verdict,  guilty,  but  that  she 
consented.  -  The  case  was  reserved,  and  Cockburn,  C.  J. 
said,  "  This  case  is  quite  concluded  by  the  authorities,  which? 
rest  on  a  very  intelligible  principle.  Independently  of 
the  statutes,  the  having  carnal  knowledge  of  a  child  was  not 
an  offence  at  law.  The  statutes  made  it  an  offence,  saying 
that  whether  the  child  was  an  assenting  party  or  not,  it 
should  be  an  offence.  It  follows,  therefore,  that  the  offence 
in  this  case,  not  being  an  offence  within  any  statute,  it  was 
not  an  offence  at  common  law." 

Regina  v.  McGavaran  (6  Cox  C.  C.  65),  was  for  an  inde- 
cent assault  on  a  girl  of  thirteen.  Williams,  J.  told  the 
jury  that  that  there  was  no  doubt  it  was  against  her  will, 
considering  her  tender  age.  The  defendant  was  her 
schoolmaster. 

In  Regina  v  Ryan  (2  Cox  C.  C.  115)  the  indictment  w^as 
for  rape  on  an  idiot  girl,  before  Piatt,  B.  The  girl's  father 
gave  evidence  of  her  general  decency  and  propriety  ;  and  the 
Judge  told  the  jury  "  It  seems  that  she  was  in  a  condition 
incapable  of  judging,  and  it  is  important  to  consider  whether 
a  young  person  in  such  a  state  of  incapacity,  was  likely  to 
consent  to  the  embraces  of  this  man  ;  because  if  her  habits, 
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however  irresponsible  she  might  be,  were  loose  and  indecent, 
there  might  be  a  probability  of  such  consent  being  given, 
and  a  jury  might  not  think  it  safe  to  conclude  she  was  not  a 
a  willing  party.  But  here  the  presumption  is,  that  she 
would  not  have  consented,  and  if  she  was  in  a  state  of  un- 
consciousness at  the  time  the  connection  took  place,  whether 
it  was  produced  by  any  act  of  the  prisoner,  or  by  any  act 
of  her  own,  any  one  having  connection  with  her  would 
be  guilty  of  rape.  If  you  believe  she  was  in  a  state  of 
unconsciousness,  the  law  assumes  that  it  took  place  without 
her  consent,  and  the  prisoner  is  guilty." 

We  gather  from  all  these  cases,  that  in  the  case  of  a  child 
under  ten  years  of  age,  if  the  indictment  be  for  the  misde- 
meanour of  attempting  to  commit  the  statutable  felony, 
consent  becomes  unimportant : 

That  in  such  a  case,  on  an  indictment  for  the  principal 
offence  there  cannot  be  a  conviction  for  the  assault,  if  there 
be  consent  to  what  was  done,  nor  for  an  assault  indepen- 
dently charged : — 

That  in  the  case  of  girls  from  ten  to  twelve,  on  a  charge 
of  assault  with  intent  to  carnally  know,  or  indecent  asaault, 
or  common  assault,  consent  is  a  defence : — 

But  that  the  prisoner  may  be  indicted  for  attempting  tp 
commit  the  statutable  misdemeanour,  not  charging  an  assault, 
in  which  case  it  seems  consent  is  no  defence,  according  to 
Regina  v  Martin,  already  cited  : — • 

That  in  the  case  of  rape  of  an  idiot  or  lunatic  woman, 
the  mere  proof  of  the  act  of  connection  will  not  warrant 
the  case  being  left  to  the  jury  ;  there  must  be  some  evi- 
dence thatj  it  was  without  her  consent — e.  g.  that  she  was 
incapable  of  expressing  consent  or  dissent,  or  from  exercis- 
ing any  judgment  upon  the  matter,  from  imbecility  of  mind 
or  defect  of  understanding :  that  if  she  gave  her  consent 
from  animal  instinct  or  passion,  it  would  not  be  rape. 

To  apply  these  principles  to  the  case  before  us.  The  jury 
might,  on  the  evidence,  have  perhaps  justly  arrived  at  the 
conclusion  that  there  no  consent  in  fact,  from  the  account 
given  by  the  witnesses  as  to  what  they  heard  the  woman 
cry  out  as  they  approached. 
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But  after  they  were  told  by  the  learned  Judge  that  if  they 
were  satisfied  she  was  of  unsound  mind,  with  no  moral  per- 
ceptions of  right  and  wrong,  that  her  acts  were  not  controlled 
by  the  will,  and  were  in  fact  involuntary,  she  could  not  be 
said  to  be  capable  of  consent,  and  from  her  state  of  mind 
and  impotence  of  will  the  yielding  on  her  part  to  force  ought 
not  to  be  taken  as  an  act  done  with  her  will — then  when  the 
jury  so  instructed  found  that  she  was  a  consenting  party  to 
what  the  prisoner  did,  we  cannot  but  feel  that  the  case  pre- 
sents a  difficulty. 

We  may  assume  the  jury  took  the  law  from  the  Court,  as 
they  should  have  done,  and  with  that  instruction  as  to  what 
would  be  and  would  not  be  a  consent,  find  that  there  was 
consent— not  qualified  (as  in  many  of  the  cases  noticed),  as 
that  from  the  state  of  her  mind  or  unconsciousness  either  of 
the  nature  of  the  act,  &c.,  &c.,  she  consented  ;  but  generally. 
It  is  true  they  also  found  that  she  was  insane  at  the  time. 

This  suggests  another  aspect  of  the  case.  No  question 
seems  to  have  been  asked  or  evidence  given  of  the  unfortu- 
tunate  woman's  habits  or  character  for  decency  or  chastity. 
She  was  a  married  woman,  with  children,  and  was  found  to 
have  acted  at  various  times  in  such  a  strange  manner  as  to 
furnish  strong  evidence  of  hallucination  and  delusion, 
warranting  the  jury  in  finding  her,  in  popular  language, 
insane. 

But,  quite  consistently  with  the  existence  of  insane  delu- 
sions, there  might  be  in  the  woman's  mind  perfect  delicacy 
of  feeling  and  chastity  that  would  revolt  from  criminal  inter- 
course, and,  on  the  other  hand,  perfect  consciousness  of  the 
impropriety  and  indecency  of  such  intercourse.  In  the  case 
of  a  mind  in  the  latter  state,  however  otherwise  liable  to 
delusion,  we  hardly  see  how  the  law  could  presume  the 
absence  of  legal  consent  on  the  grounds  suggested  to  the 
jury,  in  the  face  of  evidence  of  consent  in  fact,  which  we 
must  presume  the  jury  found  here. 

The  case  may  be  summed  up  thus  : 

There  is  no  evidence  whatever  as  to  the  woman's  general 
character  for  decency  or  chastity,  or  any  thing  to  raise  a 
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presumption  that  she  would  not  consent  to  the  alleged  out- 
rage upon  her.  There  is  evidence  of  insane  delusion  of 
some  years,  standing,  unconnected  with  anything  relating  to 
matters  of  this  kind.  The  jury,  on  a  view  of  the  law  cer- 
tainly not  too  favorable  to  the  prisoner,  while  they  find  the 
insanity,  also  find  that  she  was  a  consenting  party,  not 
qualifying  the  latter  finding. 

We  think  this  conviction  cannot  be  supported. 

"VYe  have  treated  the  case  throughout  in  the  view  least 
favorable  to  the  prisoner,  and  our  remarks  would  more  point- 
edly apply  to  a  case  where  the  connection  had  actually  taken 
place. 

On  a  charge  like  the  present,  of  an  assault  with  intent  to 
ravish,  it  would  seem,  on  the  decided  cases,  to  be  impossible 
to  support  a  conviction  where  there  is  consent  found. 

As  the  Chief  Baron  remarked,  thei;e  is  no  Act  of  Parlia- 
ment declaring  the  fact  of  criminal  connection  with  an  idiot 
or  lunatic  to  be  an  ofi*ence5  as  in  the  case  of  children  of  ten- 
der years. 

In  the  principal  ofi'ence,  consent  from  mere  animal  instinct 
has  been  held  to  be  a  defence  in  the  case  of  an  idiot. 

It  is  impossible  to  say  that  it  must  not  be  equally  so  in  the 
lesser  charge  of  assault  with  intent,  and  equally  impossible 
when  a  consent  in  fact  is  proved.  In  the  case  of  the  idiot, 
the  lunatic,  the  drunken,  or  insensible,  the  crime  can  only  be 
complete  on  the  actual  or  the  legal  deduction  that  the  con- 
nection took  place  without  consent. 

In  what  manner  the  absence  of  such  consent  has  been  pre- 
sumed or  inferred  has  been  already  considered. 


Conviction  quashed. 
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Regina  v.  Kennedy. 

CouniiesJ)/  York  and  Peel — Separation — Jury. 

By  proclamation  published  on  the  15th  December,  1866,  the  County  of  Peel 
was  separated  from  York  from  and  after  the  first  of  January,  1867.  On 
the  23rd  of  November  preceding,  the  usual  precept  had  been  sent  to  the 
Sheriff  of  the  United  Counties  for  the  Winter  Assises  for  York,  to  be  held 
on  the  10th  January,  1867,  and  the  Sheriff  returned  his  panel  to  that  pre- 
cept, containing  54  jurors  from  York  and  30  from  Peel.  Only  those  from 
York  however  attended,  and  the  prisoner  was  tried  by  a  jury  de  medietate, 
including  six  of  these  jurors,  upon  an  indictment  found  and  pleaded  to 
at  the  previous  Assizes  in  October.  On  motion  for  a  new  trial,  or  venire 
de  novo,  because  the  precept  and  panel  should  have  been  for  York  only, 
not  for  the  United  Counties — 

Held,  per  Draper,  C.  J.,  that  the  objection,  if  available  at  all,  must  be  taken 
by  writ  of  error. 

Per  Hagariy,  J.,  no  objection  would  lie. 

Felony,  under  C.  S.  U.  C.  ch.  98,  for.  invading  the 
country,  &c.  The  prisoner  was  indicted  as  a  citizen  of  a 
foreign  country,  and  found  guilty. 

K.  MeKenzis,  Q.  C,  moved  for  a  new  trial  on  the  law  and 
evidence  and  the  weight  of  evidence  ; 

And  because  J.  R.,  J.  A.,  B.  C,  J.  B.,  J.  C.  and  P.  R., 
(six  jurors)  were  impanielled  and  sworn  to  try  the  prisoner, 
although  their  names  were  not  contained  in  any  panel  of 
petit  jurors  returned  by  the  Sheriff  of  the  County  of  York 
for  the  Court  of  Oyer  and  Terminer  and  General  Gaol  De- 
livery for  the  County  of  York,  at  which  the  prisoner  was 
tried,  and  the  said  jurors  were  challenged  before  they  were 
sworn,  and  their  names  did  not  appear  on  any  lawful  panel 
of  petit  jurors  returned  to  the  "Court. 

Or  for  a  venire  de  novo,  because  there  had  been  a  mis-trial, 
on  the  grounds  aforesaid,  and  because  the  said  jurors  were 
drafted  at  the  trial  from  a  panel  of  petit  jurors  returned  by 
the  Sheriflf  of  the  United  Counties  of  York  and  Peel  from 
the  body  of  the  United  Counties,  selected  on  the  4th  Decem- 
ber, 1866,  upchi  a  precept  issued  to  him  in  that  behalf  on  the 
23rd  November,  1866  :  that  the  panel  from  which  the  said 
jurors  were  drafted  at  the  trial  was  a  panel  made  up  and  re- 
turned from  the  body  of  the  United  Counties  before  the  sepa- 
ration of  the  two  Counties,  and  not  from  a  panel  selected 
from  the  County  of  York  after  its  separation  from  Peel : 
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And  that  the  panel  of  petit  jurors  returned  by  the 
Sheriff  of  the  said  Court  of  Oyer  and  Terminer  contained  the 
names  of  54  jurors  from  the  County  of  York,  and  the  names 
of  30  jurors  from  the  County  of  Peel,  and  by  the  precept 
the  Sheriff  was  commanded  to  return  a  competent  number  of 
petit  jurors,  not  less  than  84,  to  serve  at  the  Court,  and  he 
only  returned  54  from  the  County  of  York :  that  there  had 
been  no  precept  to  the  Sheriff  of  the  County  of  York  after 
the  separation,  or  a  lawful  panel  of  petit  jurors  returned  by 
him  to  the  said  Court  of  Oyer  and  Terminer  and  General 
Gaol  Delivery  for  the  County  of  York,  out  of  which  the 
jurors  could  be  drafted,  chosen  and  sworn  to  try  the  prisoner. 

On  moving  the  rule  Mr.  McKenzie  put  in  a  certificate, 
under  the  hand  of  the  clerk,  and  under  the  seal  of  this  Court, 
of  the  names  of  the  jurors  by  whom  the  prisoner  was  tried  ; 
also  a  detailed  statement  of  the  evidence  and  proceedings 
of  the  trial  of  the  prisoner,  certified  by  Mr.  Justice  Morri- 
son ;  also  a  certificate  under  the  hand  of  the  clerk  and 
under  the  seal  of  the  Court,  of  a  true  copy  of  the  grand  and 
petit  jury  panel,  with  precept  annexed,  for  the  Winter  Assi- 
zes for.  the  County  of  York,  held  at  Toronto,  on  Thursday, 
10th  January,  1867,  and  of  the  indictment,  found  at  the 
Fall  Assizes  for  the  United  Counties  of  York  and  Peel,  held 
at  Toronto,  on  the  1st  of  October,  1866,  against  the  prisoner, 
together  with  the  indorsements  thereon,  remaining  of  record, 
&c.  . 

This  panel  of  petit  jurors  was  returned  to  the  precept, 
which  was  for  the  return  of  not  less  than  eighty-four  to 
serve  as  petit  jurors,  and  was  (of  necessity,  from  its  date) 
addressed  to  the  Sheriff  of  the  United  Counties.  The  six 
jurors  named  in  the  motion  paper  were  all  named  in  it,  and 
according  to  the  panel  they  were  all  residents  of  the  County 
of  York. 

There  was  no  affidavit  of  any  kind  filed  on  the  application, 
but  the  report  of  the  learned  Judge  stated  that  the  prisoner 
prayed,  as  an  alien  and  American  citizen,  for  a  jury  de  med. 
ling. :  that  he  granted  a  venire  ;  and  that  the  Sheriff  returned 
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a  panel  of  alien  jurors  :  that  the  prisoner's  counsel  objected 
to  the  ordinary  panel,  and  challenged  for  cause,  that  the 
panel  produced  was  of  jurors  for  the  United  Counties  of  York 
and  Peel  under  a  precept  dated  23rd  November  last,  au- 
thorizing the  Sheriff  to  summon  jurors  for  the  United  Coun- 
ties of  York  and  Peel,  and  there  was  no  precept  or  panel  of 
jurors  for  the  County  of  York  for  this  Court  {i.  e.  the  Court 
then  sitting)  :  that  the  names  of  the  jurors  were  not  on  any 
panel  under  a  precept  for  the  County  of  York. 

Rex  V.  Tremearne^  5  B.  &  C.  254 ;  Fermor  v.  Dorring- 
ton,  Cro.  Eliz.  222 ;  Oalthorp  v.  Woodward,  lb.  257 ;  Rex 
V.  Channens,  1  Moo.  C.  C.  374 ;  Rex  v.  Fowler,  4  B.  &  Al. 
273 ;  Regina  v.  Campbell,  11  Q.  B.  799  ;  O'Connell  v.  The 
Queen,  11  CI.  &  Fin.  155,  were  cited  in  support  of  the  appli- 
cation.   The  statutes  referred  to  are  cited  in  the  judgments. 

Draper,  C.  J. — The  Counties  of  York  and  Peel  were 
united  for  judicial  and  some  other  purposes  by  Consol.  Stat 
U.  C.  ch.  3,  sec.  2;  and  by  Stat.  29-30  Vic,  ch.  71,  the 
Governor  in  Council  was  authorized,  notwithstanding  any- 
thing contained  in  the  51st  section  of  ch.  54,  .Consol.  Stat. 
U.  C,  to  issue  a  proclamation  declaring  that  the' separation 
of  the  County  of  Peel  from  the  County  of  York  should  take 
effect  from  a  date  named  therein,  and  the  act  declared  that 
such  separation  accordingly  should  take  place  from  such  day, 
and  have  the  same  effect  on  or  after  such  day,  to  all  intents 
and  purposes  whatever,  as  if  such  proclamation  had  been 
issued  and  such  separation  had  taken  effect  according  to  the 
terms  of  the  said  51st  section.  Under  this  authority,  on  the 
15th  December,  1866,  (possibly  an  extra  Grazette  issued  a 
few  days  earlier,  but  this  was  the  date  of  the  regular  weekly 
G-azette  in  which  the  proclamation  first  appeared)  a  procla- 
mation issued,  dated  8th  December,  1866,  directing  that  on, 
from  and  after  the  1st  January,  1867,  the  separation  should 
take  effect.  Under  sec.  51  of  ch.  54,  above  referred  to,  the 
separation  could  only  take  effect  on  the  first  day  of  January 
next  after  three  months  from  the  date  of  the  proclamation. 
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The  Courts  fixed  and  announced  the  days  for  holding  the 
Winter  Assizes  on  the  19th  November  last,  and  the  precepts 
for  the  summoning  of  jurors  for  those  Assizes  were  issued  to 
the  Sheriff  on  the  23rd  of  the  same  month.  The  last  day  of 
that  term  was  the  first  day  of  December. 

The  60th  section  of  the  jury  act  requires  that  such  precept 
shall  be  issued  as  soon  as  conveniently  may  be  after  the  day 
is  known  upon  which  such  precepts  are  to  be  returned,  which 
at  the  earliest  cannot  be  until  the  term  preceding  the  intended 
Assizes.  Then  under  sees.  78  and  79  the  Sheriff  should  give 
eight  days'  notice  of  the  drafting  the  panel  of  jurors  from  the 
jury  list,  and  the  jurors  should,  under  the  87th  section,  be 
summoned  eight  days  at  least  before  the  day  on  which  they 
should  attend. 

The  139th  section  expressly  declares  that  no  omission  to  * 
observe  the  directions  in  this  act,  or  any  of  them,  as  respects 
(among  other  things)  "  the  selecting  jury  lists  from  the 
jurors'  rolls,"  or  "  the  drafting  panels  from  the  jury  lists," 
shall  be  a  ground  of  impeaching  the  verdict  in  any  cause,  or 
be  allowed  for  error  upon  any  writ  of  error  or  appeal  to  be 
brought  upon  any  judgment  rendered  in  any  case,  criminal 
or  civil.,  by  any  Court  in  Upper  Canada. 

The  new  Municipal  Act,  29-30  Vic,  ch.  51  (like  the 
proclamation  separating  the  Counties)  took  effect  on  the 
1st  January  last.  It  re-enacts  the  previously  existing  pro- 
visions upon  this  subject,  and  ^he  52nd,  53rd  and  55th  sec- 
tions alone  need  be  specially  noticed,  the  former  authorizing 
a  change  of  venue  to  the  new  County,  the  latter  enacting 
that  if  "  no  such  change  be  directed,  all  such  actions,  infor- 
mations, indictments,  and  other  judicial  proceedings  shall  be 
carried  on  and  tried  in  the  senior  County."  The  55th  sec- 
tion continues  the  jurisdiction  of  the  Courts  of  the  senior 
county  over  prisoners  within  the  gaol,  and  persons  under  re- 
cognizance to  appear  for  trial  in  any  Court  in  the  senior 
County,  who  have  not  been  indicted  before  the  disunion,  and 
authorizes  their  trial,  &c.  We  may  surmise  from  what  is 
before  us,  in  the  absence  of  a  formal  record,  that  this  case 
falls  within  the  fifty- third  section. 
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A  venire  de  novo  is  asked  for,  in  effect,  because  the  panel 
of  jurors  was  drafted  from  the  jury  list  of  the  United  Coun- 
ties before  the  severance  of  the  Union,  upon  a  precept  pre- 
viously issued  and  addressed  to  the  Sheriff  of  the  United 
Counties,  and  because  the  panel  of  petit  jurors  returned  to 
the  Courts  of  Oyer  and  Terminer  and  General  Gaol  Delivery 
held  for  the  County  of  York  alone  on  the  10th  January  last, 
contains  names  of  jurors,  some  living  in  the  County  of  York, 
some  in  the  County  of  Peel ;  or  it  may  be  thus  stated : — The 
Court  at  which  the  prisoner  was  tried  was  a  Court  held  in 
and  for  the  County  of  York  alone  ;  the  jurors  could  only  be 
good  and  lawful  men  of  that  County ;  there  was  no  precept 
for  the  summoning  and  returning  a  panel  of  jurors  addressed 
to  the  Sheriff  of  that  County  ;  no  panel  was  drafted  from 

•  the  jury  list  of  that  County  ;  but  all  the  jurors  were  drafted, 
summoned  and  returned,  under  the  authority  of  a  precept 
addressed  to  the  Sheriff  of  the  United  Counties,  and  in  obe- 
dience to  the  provisions  of  the  statute  applicable  to  such 
Counties  as  united. 

I  gather  from  the  names  of  the  six  jurors  stated  in  the 
motion  paper,  by  referring  to  those  names  on  the  copy  of 
the  panel  put  in  by  the  prisoner's  counsel,  that  they  were  all 
residents  of  the  County  of  York,  and  further,  that  had  the 
precept  been  issued  on  or  after  the  1st  January,  1867,  and 
the  Sheriff  had  returned  the  names  (including  these  six)  of 
fifty-four  of  the  jurors  whom  he  actually  did  return,  the  pro- 
ceeding would  have  been  so  far  strictly  regular.    I  say  so 

far,  because  the  precept  commands  the  summoning  of  eighty 
jurors. 

The  prisoner  was  tried  by  a  jury  de  medietate.  As  to  the 
six  aliens,  no  objection  has  been  suggested,  nor  to  the  six 
subjects,  except  those  stated  in  the  motion  paper,  all  of 
which  but  one,  relate  to  the  form  of  the  jury  process,  to 
its  not  being  addressed  to  or  executed  by  the  Sheriff  of  the 
County  of  York,  and  to  the  return  and  proceedings  under  it. 
The  one  objection  is  of  a  somewhat  speculative  character, 
namely,  that  if  eighty  jurors  of  the  County  of  York  had 
been  summoned,  the  prisoner  might  have  had  among  the  six 
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subjects  some  one  or  more  different  persons  from  those  actu- 
ally sworn.  It  is  at  least  equally  probable  that  had  the 
precept  been  addressed  to  the  Sheriif  of  York,  and  not  of 
the  United  Counties,  a  less  number  of  jurors  would  have 
been  thought  sufficient. 

The  objection  involves  a  question  of  merits,  in  this  sense — 
that  every  prisoner  has  a  right  to  be  tried  by  a  jury  of  good 
and  lawful  men  returned  according  to  law  to  discharge  that 
duty.  Still  the  question  is  only  as  to  the  due  observance  of 
certain  fixed  rules.  The  jurors,  as  already  noticed,  were 
all  from  the  proper  County  in  and  for  which  the  Court  was 
sitting.  The  same  person  who  had  been  Sheriff  of  the 
United  Counties  contirusd  by  law  to  be  Sheriff  of  the 
County  of  York  after  the  severance.  If  a  new  precept  had 
been  delivered  to  him  after  the  1st  January,  he  might  legally 
and  he  probably  woula  have  returned  the  same  jurors.  Ad- 
mitting that  in  strictness  the  panel  should  have  been  drafted 
from  the  jury  list  of  York  alone,  this  omission  is,  by  the  ex- 
press words  of  the  statute,  no  ground  tor  impeaching  the 
verdict.    The  trial  itself  was  before  the  proper  tribunal. 

Possibly  the  array  might  have  been  quashed  because  the 
Sheriff's  return  to  the  Court,  which  sat  only  for  the  County 
of  York,  contained  the  names  of  jurors  resident  out  of  that 
County.  See  Co.  Lit,  156  a.  But  no  application  of  that 
character  was  made. 

After  full  reflection,  I  think  a  writ  of  error  is  the  proper 
mode  to  bring  up  the  question  now.  The  objection  is  to  the 
jury  process,  and-  the  return  to  it.  If  these  proceedings  can 
be  upheld,  and  I  give  no  opinion  one  way  or  the  other,  there 
is  no  excuse  in  my  judgment  for  granting  a  new  trial.  I 
think  it  impossible  to  interfere  with  the  verdict  on  the  ground 
that  it  was  contrary  to  law  and  evidence  and  the  weight  of 
evidence  ;  and  I  do  not  see  that  any  more  general  object, 
affecting  the  ends  of  public  justice,  requires  that  we  should 
interpose  by  granting  a  rule  on  the  strictly  legal  objections, 
which  ought  to  appear  on  the  face  of  a  proper  record.  If 
these  objections  are  valid  the  prisoner  may  obtain  the  full 
advantage  of  them  on  a  writ  of  error,  and  if  our  opinion 
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should  be  adverse  to  him  he  can,  as  a  matter  of  right,  obtain 
the  judgment  of  a  higher  tribunal.  A  writ  of  error  will 
lie  where  the  venire  facias  is  addressed  to  improper  parties  : 
Crane  v.  ffoUand,  (Cro.  El.  138).  See  also  Willoughhy  v. 
Egerton,  (Cro.  El.  853). 

I  by  no  means  desire  to  intimate  that  I  think  the  ques- 
tions unimportant.  They  arise  owing  to  the  very  special 
legislation  for  the  separation  of  the  Counties  of  York  and 
Peel.  If  this  separation  had  been  left  to  the  operation  of 
the  more  carefully  considered  provisions  of  the  Municipal 
Act,  this  difficulty  would  not  have  arisen. 

I  am  therefore  of  opinion  this  rule  should  be  refused. 

Hagarty,  J. — The  County  of  Peel  was  separated  from  its 
union  with  York  from  and  after  the.  1st  of  January,  1867. 
In  November  preceding  the  usual  precept  was  sent  by  the 
Judges  to  the  Sheriff  of  the  United  Counties  for  the  Winter 
Assizes,  to  commence  in  the  City  of  Toronto  on  the  26th  of 
December,  and  for  the  Counties  on  the  10th  of  January. 
The  first  Court  was  prior,  the  second  subsequent  to  the 
severance  of  the  Union,  and  the  proclamation  for  separation 
was  subsequent  to  the  issuing  of  the  precept. 

This  precept  was,  then,  regular  in  form,  duly  issued,  ad- 
dressed to  the  proper  officer,  and  under  it  the  jurors  were 
summoned  from  the  body  of  the  United  Counties  prior  (as  I 
understand)  to  the  1st  of  January. 

On  the  1st  of  January  Peel  is  cut  off ;  the  Sheriff  to 
whom  the  precept  was  addressed  remains 'Sheriff  of  York. 
At  the  Court  held  on  the  10th  of  January,  the  Sheriff  re- 
turns his  panel  to  that  precept,  but  as  a  matter  of  fact -none 
■of  the  jurors  summoned  from  the  County  of  Peel  attend,  and 
all  the  jurors  called  on  this  trial  were  from  York. 

The  indictment  against  the  prisoner  had  been  found  at  the 
preceding  Assizes  for  York  and  Peel,  and  was  then  tra- 
versed by  him,  and  he  put  himself  upon  the  country,  viz.,  to 
be  tried  by  jurors  selected  from  the  body  of  the  United 
Counties. 


llEGINA  V.  KENNEDt. 


33S 


Section  52  of  the  Municipal  Act  declares  that  if  on  the 
dissolution  of  the  Union  there  is  pending  an  action,  informa- 
tion, indictment  or  other  judicial  proceeding  in  which  the 
venue  is  laid  in  a  County  of  the  Union,  the  Court,  or  a 
judge,  kc,  may  order  the  venue  to  be  changed  by  consent, 
or  on  hearing  the  parties,  to  the  new  County,  &;c. ;  and  sec. 
53  enacts  that  if  not  so  changed  all  such  actions,  indict- 
ments, and  other  judicial  proceedings  shall  be  carried  on 
and  tried  in  the  senior  County. 

The  senior  County,  York,  was  therefore  the  proper  place 
to  try  this  indictment,  as  no  change  of  venue  was  ordered. 

26  Vic,  ch.  4,  sec.  2,  declares  that  all  public  officers, 
after  the  separation,  shall  be  the  officers  of  the  remaining 
County,  as  if  originally  appointed  officers  of  the  senior 
County.  And  sec.  1  declares  that  the  separation  shall  not 
in  any  case  or  manner  affect  the  office  or  duty  of  any  public 
officer  who  continues  a  public  officer  of  the  senior  County, 
further  than  by  limiting  such  office,  duty,  power,  &c.,  to.  the 
senior  County. 

On  the  construction  of  these  statutes,  it  seems  to  me  the 
plain  intention  of  the  Legislature  to  prevent  as  much  as  pos- 
sible the  interruption  or  avoidance  of  all  legal  proceedings 
pending  at  the  date  of  the  separation.  A  duly  issued  pre- 
cept to  the  proper  officer  required  him  to  summon  jurors  in 
the  ordinary  manner  from  the  then  United  Counties,  for  a 
Court  to  be  held  after  the  1st  of  January. 

Now  the  venue  in  this  indictment  remained  unchanged^ 
and  if  the  precept  were  lawful  at  its  issue,  I  am  very  strongly 
of  opinion  that  the  separation  of  Peel  at  a  day  subsequent 
would,  at  the  outside,  merely  have  the  effect  (although  I  do 
not  decide  that  it  would)  of  withdrawing  all  the  Peel  jurors 
summoned  under  that  precept  from  juries  at  the  Assize  in 
the  senior  County. 

There  was  a  proper  precept  to  the  Sheriff  of  York  and 
Peel.  It  certainly  was,  in  the  words  of  the  Act,"  "  a  judicial 
proceeding  pending"  at  the  time  of  the  dissolution.  The 
Sheriff  remains  by  law  from  the  1st  of  January  the  Sheriff 
of  York ;  a  sufficient  number  of  York  jurors  are  returned  by 
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him  on  his  panel,  out  of  whom  the  prisoner  has  his  full  chal- 
lenges ;  and  I  see  no  valid  objection  to  such  panel  that  it 
contains  certain  names  of  jurors  summoned  from  the  County 
of  Peel.  The  objection  that  there  was  no  precept  to  the 
Sheriff  of  York  is,  I  think,  fully  answered  by  the  Statutes, 
which  provide  that  although  he  was  Sheriff  of  York  and  Peel 
up  to  the  1st  of  January,  he  became  or  remained  Sheriff  of 
York  alone  from  and  after  that  day. 

I  see  nothing  in  the  objection  that  the  number  named  in 
the  precept  did  not  .attend.  The  prisoner  had  his  full  chal- 
lenges. 

As  I  think  the  application  fails  wholly  on  the  merits,  I 
need  not  decide  whether  counsel  has  selected  the  proper 
course  to  raise  his  objections. 

In  my  view  of  the  law  it  matters  not  in  what  shape  the 
objections  should  be  presented. 

Morrison,  J.,  concurred. 

Rule  refused  {a). 


Macmartin  v.  Thompson. 

Demurrer — Costs — Practice. 

Defendant  pleaded  not  guilty,  and  a  special  plea,  to  which  the  plaintiff 
demurred,  and  having  carried  the  cause  to  trial  before  arguing  the 
demurrer,  defendant  obtained  a  verdict  on  not  guilty.  The  plaintiff 
then  set  down  the  demurrer  for  argument,  in  order  to  obtain  the  costs  of 
it,  but  the  Court,  under  the  circumstances,  refused  to  hear  the  case — 
holding  that  the  plaintiff,  having  failed  on  the  merits,  could  not  put  defen- 
dant to  the  costs  of  an  argument,  in  order  to  get  the  costs  of  the 
demurrer. 

Remarks  as  to  the  practice  in  such  a  case. 

The  plaintiff  in  this  case  had  set  down  a  demurrer  for 
argument,  \thich  the  Court  under  the  circumstances  refused 
to  hear. 


(a)  See  Irwin  \.  Grey,      R.,  2  H.  L,,  Eng.  &  Ir.  App.,  20. 
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Robert  A.  Harrison,  for  the  plaintiff,  urged  that  he  was 
entitled  to  be  heard,  and  to  obtain  judgment. 

Cur.  Adv.  Vult. 
The  following  judgment  was  afterwards  delivered. 

Draper,  C.  J. — This  action  was  brought  against  the 
Sheriff  for  an  escape,  to  which  he  pleaded  not  guilty,  by 
statute,  and  a  special  plea. 

The  plaintiff  joined  issue  on  the  first  plea,  and  demurred 
to  the  second,  and  took  the  case  down  to  trial  before  argu- 
ing the  demurrer. 

The  jury  found  on  the  plea  of  not  guilty  for  the  defen- 
dant, who  became  thereby  entitled  to  the  postea  and  the 
general  costs  of  the  cause.  The  plaintiff  moved  against 
the  verdict,  but  the  Court  refused  to  grant  a  rule  to  shew 
cause. 

The  plaintiff  however  set  down  the  demurrer  for  argu- 
ment, and  it  appeared  to  us  we  ought  not  to  hear  an 
argument  for  the  mere  purpose  of  giving  the  plaintiff  the 
costs  if  he  succeeded,  for  except  upon  this  question,  which 
could  have  no  effect  on  the  determination  of  the  cause,  the 
plaintiff  had  failed.  We  were  however  referred  to  the  case 
of  Spencer  v.  Hamerton  (4  A.  &  E.  413),  and  to  the  110th 
Section  of  the  C.  L.  P.  A.  (Cons.  Stat.  U.  C,  Ch.  22 
which  enacts  that  "  the  costs  of  any  issue,  either  of  fact  or 
of  law,  shall  follow  the  finding  or  judgment  on  such  issue,) 
and  be  adjudged  to  the  successful  party,  whatever  may 
be  the  result  of  the  other  issue  or  issues and  to  Sec.  316 
of  the  last  named  Act,  which  provides  that  J'  in  case  judg- 
ment be  given  either  for  or  against  a  plaintiff  or  demandant, 
or  for  or  against  a  defendant  or  tenant,  upon  any  demurrer 
joined  in  any  action  whatever,  the  party  in  whose  favour 
the  judgment  is  given  shall  also  have  judgment  to  recover 
his  costs  in  that  behalf." 

Spencer  v.  Hamerton  is  not  applicable  to  the  present 
case.  There  were  only  issues  of  fact  in  that  case.  The  action 
was  libel.  On  the  general  issue  the  defendant  got  a  verdict, 
and  he  gave  no  evidence  to  support  his  special  pleas  of 
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justification,  and  the  issues  taken  on  these  pleas  were  con- 
sequently found  for  the  plaintiff,  who  was  held  entitled  to  the 
costs  of  those  issues.  The  language  of  Lord  Denman,  C.  J. 
in  giving  judgment  in  that  case,  is  as  strong  as  any  thing  I 
have  met  with  to  help  the  plaintiff's  contention.  In  speak- 
ing of  the  statute  of  Anne  he  says  Reason  and  common 
sense  dictate  that,  if  the  defendant  has  put  the  plaintiff  to 
unnecessary  expense  by  pleading  that  which  turns  out,  either 
in  law  or  in  fact,  to  be  unfounded,  he  should  pay  the  plain- 
tiff that  expense,  although  he  may  be  successful  upon  the 
general  question."  But  there  the  question  really  was 
whether  the  plaintiff  should  recover  all  the  costs  he  had  been 
put  to  in  preparing  to  meet  the  pleas  of  justification,  or  the 
costs  of  the  pleadings  only.  All  the  plaintiff's  costs  were 
incurred  before  the  event  which  determined  the  action  in  the 
defendant's  favour,  namely,  the  verdict  on  the  general  issue. 
The  plaintiff  could  not  anticipate  that  the  defendant  would 
not  attempt  to  support  his  special  pleas,  and  he  had  the 
finding  of  the  jury  in  his  favour. 

Bentley  v.  Dawes  (10  Ex.  347)  is  more  like  this  case. 
There  was  a  demurrer  to  the  declaration,  and  pleas  on  which 
issue  was  joined.  The  plaintiff  got  judgment  on  the  demurrer^ 
and  afterwards  took  the  case  down  to  trial,  and  on  the  trial 
a  juror  was  withdrawn,  which  was  treated  by  the  Court  as  a 
determination  of  the  cause.  The  Court  held  the  plaintiff's 
case  came  within  the  language  of  the  English  Statute,  3  &  4 
Wm.  IV.,  ch.  42,  similar  to  section  316  above  quoted.  This 
case  could  not  be  distinguished  from  the  present  in  princi- 
ple, if  the  plaintiff  had  obtained  judgment  on  the  demurrer 
before  he  tried  the  issues  in  fact. 

But  the  present  plaintiff,  having  failed  entirely  before  the 
jury,  desires  to  take  further  proceedings  in  order  that  he 
may  get  a  judgment  on  his  demurrer  to  a  plea.  Having 
irretrievably  lost  his  cause,  for  the  verdict  as  it  stands  shews 
he  never  had  any  cause  of  action,  he  desires  to  try  an  issue 
in  law,  in  the  hope  that  he  may  obtain  a  judgment  upon  that, 
and  so  get  the  costs  of  the  demurrer  itself,  and  of  so  much 
of  the  proceedings  anterior  to  the  verdict  as  relate  thereto. 
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To  my  apprehension  such  a  course  would  be  oppressive  and 
vexatious.  If  the  defendant  seeks  his  costs  of  the  cause  he 
must  enter  his  judgment.  If  the  undisposed  of  issue  in  law 
stands  in  his  way,  and  he  apprehends  that  he  cannot  sustain 
his  plea,  he  must  obtain  leave  to  withdraw  it,  which  will 
only  be  granted  on  proper  terms.  If  he  thinks  he  can  sus- 
tain his  plea,  he  has  an  interest  in  the  final  disposition  of 
the  cause  that  entitles  him  to  set  down  the  demurrer  for  argu- 
ment ;  or  if  this  issue  creates  no  difificulty  he  may  enter 
his  judgment  without  disposing  of  it.  I  see  no  other  alter- 
native course,  if  he  wishes  to  get  the  general  costs  of  the 
cause.  In  the  first  or  last  the  plaintiff  may  apply  to  have 
his  costs  of  the  demurrer  taxed  to  him,  and  set  off  against 
the  defendant's  costs.  If  this  cannot  be  granted  it  must  be 
because  there  is  no  rule  of  law  which  entitles  him  to  them, 
and  I  have  seen  no  case  or  dictum  which  goes  the  length  of 
saying  that  he  can  put  the  defendant  to  the  further  costs  of 
an  argument,  in  order  to  entitle  him  to  the  costs  of  demur- 
ring  to  a  plea. 

He  has  brought  an  action  in  which  on  the  merits  he  has 
failed,  and  if  he  should  be  remediless  to  the  extent  of  the 
costs  occasioned  by  what,  for  the  argument's  sake,  I  assume 
to  be  a  bad  plea,  this  is,  I  think,  a  less  injustice  than  to 
permit  him  to  harrass  the  defendant  further.  He  has 
neither  a  finding  of  the  jury  upon  any  issue  of  fact,  nor 
judgment  of  the  Court  upon  any  issue  in  law,  to  entitle  him 
to  the  right  to  costs  given  by  the  statute,  and  the  conduct 
of  the  cause  has  passed  out  of  his  hands.  • 

The  defendant  should,  I  think,  have  made  application  to 
strike  the  case  out  of  the  paper,  instead  of  either  compelling 
the  Court  to  hear  the  demurrer  argued  or  to  take  on  them- 
selves to  refuse.  The  question  has,  however,  arisen  before, 
and  the  Court  has,  as  it  does  now,  refused  to  allow  the  party 
to  proceed. 

See  Hogg  v.  G-raham^   4  Taunt.   135 ;  Skinner  v. 
Shoppee,  6  Bing.  N.  C.  131 ;  Nicholson  v.  Dyson,  11  M.  & 
W.  545 ;  Scott  v.  De  Bichehourg,  11  C.  B.  447 ;  Bird  v. 
Eigginsouy  5  A.  &  E.  83  ;  Smith  v.  Hartley,  11  C.  B.  678. 
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Brittqn  et  al  V.  Fisher. 

Promissory  note — Endorsement  when  over  due — Agreement  to  give  time — 
Judgment  non  obstante. 

Action  by  the  endorsees  against  the  maker  of  a  note  payable  to  J.  W„  by 
him  endorsed  to  G.  W,,  and  by  G.  W.  to  plaintiffs.  Plea,  that  J.  W. 
endorsed  the  note  to  G.  W,  for  safe  keeping  only,  and  not  to  be  nego- 
tiated, and  G.  W.  so  received  it  ;  but  after  it  fell  due,  and  without  J. 
TV's  authority,  he  endorsed  it  to  the  plaintiffs,  who  then  had  notice  of 
the  premises  ;  and  that  while  J.  W.  held  it,  and  after  it  fell  due,  he,  for 
value,  gave  time  to  d'^fendant  for  payment  until  a  day  after  the  com- 
mencement of  the  suit.    Held,  after  verdict,  a  good  plea. 

A  valid  agreement  to  give  time  is  an  equity  which  attaches  to  a  bill  as 
against  a  person  taking  it  after  maturity. 

Semble,  that  there  may  be  judgment  non  obstante  where  there  is  a  general 
verdict  for  defendant,  and  the  Plaintiff  may  then  have  his  writ  of  en- 
quiry to  assess  the  damages. 

Action  on  a  promissory  note  made  by  defendant,  payable  • 
to  John  Winter,  or  order,  endorsed  by  Mm  to  George  Winter, 
and  by  him  to  the  plaintiffs. 

Plea,  that  the  payee  endorsed  the  note  to  George  Winter 
for  safe  keeping,  for  the  payee's  use  and  benefit,  and  not  to 
be  negotiated  or  delivered  by  George  Winter  to  any  per- 
son, and  George  Winter  received  said  note  on  the  terms 
aforesaid  ;  and  said  George  Winter,  after  the  note  fell  due, 
contrary  to  said  terms,  and  without  the  payee's  authority, 
endorsed  the  note  to  the  plaintiffs,  who  at  the  time  of  such 
endorsement  to  them  had  notice  of  the  premises,  and  well 
knew  George  Winter  had  no  power  or  authority  to  part  with 
or  negotiate  the  note.  And  while  the  payee  was  the  holder, 
and  after  it  fell  due,  said  payee^  for  value,  gave  time  to  the 
maker  for  payment  of  the  note  until  a  day  after  the  com- 
mencement of  tliis  suit,  to  wit,  &c.  Issue. 

The  case  was  tried  at  Kingston  before  Draper,  C.  J.,  when 
the  jury,  on  a  charge  not  objected  to,  found  for  defendant. 

Britton  obtained  a  rule  nisi,  in  Michaelmas  term,  for  a 
new  trial,  on  the  law  and  evideace,  weight  of  evidence,  and 
Judge's  charge,  or  on  grounds  of  surprise,  and  on  affidavits ; 
or  for  judgment  non  obstante  veredicto. 

Upon  the  merits,  the  Court  refused  to  interfere,  and  it  is 
considered  unnecessary  to  report  the  case  except  as  regards 
the  last  branch  of  the  rule. 
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Sir  E,  Smith,  Q.C.,  shewed  cause  during  this  term,  citing 
Kerr  v.  Straat,  8  U.  C.  R.  82  ;  Bramah  v.  Roberts^  1  Bing, 
N.  C.  469  ;  LeafY.  Rohson,  18  M.  &  W.  653 ;  Easton  v. 
Pratehetty  3  Dowl.  472  ;  Crwynne  v.  Burnell,  6  Bing.  N. 
C.  469. 

The  plaintiff  Britton,  in  person,  supported  the  rule,  and 
cited  Negelen  v.  Mitchell,  1  M.  W.  612  ;  Duke  of  Rutland 
V.  Bagshaw,  14  M.  &  W.  869 ;  Noel  v.  Rich,  2  C.  M.  &  R. 
360  ;  Emmett  v.  Tottenham,  8  Ex.  864  ;  Clarice  v.  Wilson, 
3  M.  &  W.  210  ;  Ross  on  Bills,  251 ;  Byles  on  Bills,  8th 
Ed.,  Ill,  348,  402  ;  Webb  v.  Spicer,  13  Q.  B.  886  ;  Chitty 
on  Bills,  168. 

Hagarty,  J.,  delivered  the  judgment  of  the  Court. 

As  to  the  motion  for  judgment  non  obstante,  the  case  of 
Shephard  v.  Ilalls  (2  Dowl.  458)  shews  that  it  may  be 
awarded  where  there  is  a  general  verdict  for  defendant  on 
bad  pleas,  although  no  damages  have  been  assessed.  The 
Court  awards  the  judgment,  r.nd  the  plaintiff  may  then  have 
his  writ  of  inquiry  to  assess  damages. 

But  we  think  the  plea  here  is  a  good  bar,  especially  after 
verdict.  The  plaintiffs  are  alleged  to  have  taken  the  note 
after  it  fell  due,  with  full  notice  that  it  was  endorsed  to  them 
by  a  person  having  no  right  so  to  do,  and  violating  directly 
the  trust  on  which  he  received  it  from  the  payee.  It  is  then 
averred  that  while  the  payee  was  the  holder,  time  was  given 
by  him  to  the  maker  for  valuable  consideration,  which  time 
had  not  expired  when  the  suit  was  brought. 

The  plaintiffs  are  therefore  in  the  double  difficulty — first, 
taking  it  from  a  person  with  a  known  infirmity  in  his  title, 
and  without  any  right  to  endorse  to  them  ;  and,  secondly, 
even  without  notice  thereof,  they  took  it  after  due,  and  sub- 
ject to  all  equities  attaching  to  it. 

A  valid  agreement  to  give  time  seems  to  us  to  be  most 
certainly  an  equity  attaching  to  the  bill.  It  would  be  a 
valid  defence  to  a  suit  by  the  then  holder,  the  payee.  It  is 
not  a  collateral  matter  like  a  set-off,  as  in  Quids  v.  Har- 
rison (10  Ex.  577).  It  is  a  matter  directly  affecting  the 
right  to  sue  on  the  note  itself ;  a  binding  agreement  by  a 
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person  authorized  to  6nter  into  it,  extending  the  time  for 
payment  of  the  amount,  suspending  any  right  of  action 
thereon.  Parke^  B.,  says  : — "  The  endorsee  of  an  overdue 
bill  takes  it  subject  to  all  the  equities  that  attach  to  the  bill 
itself  in  the  hands  of  the  holder  when  it  was  due  ;  as,  for 
instance,  the  payment  or  satisfaction  of  the  bill  itself  to 
such  holder."  After  explaining  that  a  collateral  matter  like 
set-off  was  not  an  equity  attaching  on  the  bill,  he  adds, 
"  unless,  indeed,  express  notice  was  given  by  the  party 
liable,  and  evidence  of  acquiescence  in  it,  such  as  would 
amount  to  proof  of  an  agreement  to  set  off  by  both  parties, 
which  would  be  a  satisfaction  of  this  bill  independently  of 
the  statutes  of  set-off." 

The  agreement  here  to  extend  the  time  must,  we  think, 
equally  avail  as  against  the  plaintiffs  in  this  case. 

Bide  discharged. 


In  re  Williams  and  the  Great  Western  Railway 
Company. 

Practice  Court — Jurisdiction, 
A  rule  ni&i  for  a  mandamus  cannot  be  granted  by  the  Practice  Court. 

In  Easter  Term,  Kerr  obtained  a  rule  in  the  Practice 
Court,  calling  upon  the  Great  Western  Railway  Company 
to  shew  cause  why  a  mandamus  should  not  issue,  command- 
ing them  to  appoint  an  arbitrator  on  their  behalf  to  deter- 
mine the  sum  to  be  paid  to  the  applicants,  in  consequence 
of  the  construction  of  the  railway  on  their  land,  &c. 

In  this  term  Irving,  Q.C.,  shewed  cause,  and  Kerr  sup- 
ported the  rule. 

Draper,  C.  J. — We  had  gone  through  this  case  before  it 
occurred  to  us  that  the  rule  had  been  granted  by  the  Practice 
Court.  As  long  ago  as  the  case  of  Sams  v.  The  Oity  of 
Toronto  (9  U.  C.  R.  181)  it  was  held  that  such  a  proceeding 


JTACKSOI^  V.  KASSSL. 


341 


on  an  application  to  quash  a  by-law  was  irregular,  and 
they  discharged  the  rule.  We  find,  since  the  argument, 
that  the  Court  of  Common  Pleas  have  followed  this  decision 
in  Crysdale  v.  Moorman  (17  C.  P.  218),  an  application  for 
a  mandamus,  and  discharged  a  similar  rule  with  costs. 

Rule  discharged,  with  costs. 


Jackson  v.  Kassel. 

Maintenance  of  illegitimate  child — Action  for — Coverture  of  plaintiff — Fortri 
of  affidavit — C.  S.  U.  C,  ch.  77 — Evidence. 

In  an  action  brought  for  the  maintenance  of  an  illegitimate  child,  under 
Consol.  Stat.  U.  C. ,  chap.  77,  sec.  4,  it  appeared  that  the  plaintiff  was 
a  married  woman,  and  that  the  affidavit  filed  by  the  mother  stated  that 
the  defendant  was  the  father  of  such  child,  not  "  really  the  father,"  as 
required  by  the  act.  Held,  1.  That  the  plaintiff  could  not  sue,  for  it 
must  be  presumed  that  the  necessaries  furnished  were  her  husband's; 
and  that  she  must  fail  on  never  indebted,  no  plea  in  abatement  being 
requisite.  2.  That  the  omission  in  the  affidavit  was  fatal.  A  nonsuit  was 
therefore  ordered. 

The  affidavit  was  produced  from  the  office  of  the  City  Clerk,  and  purported 

to  be  sworn  before  the  Police  Magistrate  of  Toronto,  where  she  resided. 

Held,  sufficient  evidence  to  go  to  the  jury  that  it  was  deposited  by  her 

in  the  proper  office. 
It  appeared  probable  from  the  statement  of  the  mother  that  she  was  liable 

to  the  plaintiff  for  the  demand  sued  for.    Held,  that  the  jury  should 

have  been  told  that  if  she  was  so  liable  her  unsupported  testimony  would 

not  sustain  the  action. 
Remarks  as  to  the  practice  of  magistrates  or  commissioners  taking  unau- 

thoriaed  affidavits. 

This  action  was  brought  under  the  4th  section  of  the 
Seduction  Act  fCons.  Stat  U.  C.^  ch.  77),  the  plaintiff  ' 
claiming  to  recover  from  the  defendant  for  food,  clothing, 
lodging  and  other  necessaries  furnished  to  the  illegitimate 
child  of  the  defendant,  begotten  by  him  upon  one  Mary 
Marks. 

The  defendant  pleaded — 1st.  Never  indebted  ;  2nd.  That 
*the  child  was  not  his. 

At  the  trial,  before  John  Wilson,  J.,  at  the  York  and 
Peel  assizes,  in  October,  1866,  Mary  Marks  swore  she  was 
unmarried;  that  she  had  lived  at  defendant's  house  as  a  ser- 
vant; that  she  was  the  mother  of  the  child  in  question,  and 
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that  the  defendant- was  the  father;  that  the  defendant's  wife 
was  her  aunt ;  that  the  plaintiff  kept  the  child  two  months, 
and  expected  to  be  paid  by  defendant ;  that  she  (the  wit- 
ness) could  not  get  it  boarded  for  less  than  $6  a  month ; 
that  the  plaintiff  got  a  room  in  witness's  house  and  kept  the 
child.  The  child  appeared  to  have  been  born  in  August, 
1864. 

On  cross-examination,  she  stated  that  she  came  from  Ger- 
many by  way  of  New  York,  and  boarded  there  with  a  woman 
whose  husband,  the  witness  said,  "  is  connected  with  my 
husband.''  She  also  said  the  plaintiff  was  a  married  woman ; 
that  she  (the  witness)  took  a  house  for  three  months,  and 
let  the  plaintiff  have  a  room,  which  she  (the  witness)  fur- 
nished, for  one  dollar  a  month ;  that  the  plaintiff  got  the 
child,  and  the  witness  left  it  to  her  to  keep. 

An  affidavit  was  produced  at  the  trial  from  the  files  in 
the  office  of  the  City  Clerk,  which  on  the  face  of  it  pur- 
ported to  be  sworn  before  Mr.  Boomer,  the  late  Police 
Magistrate  for  the  City  of  Toronto,  in  which  Mary  Marks 
resided.  This  affidavit  was  sworn  by  Mary  Marks,  declar- 
ing that  the  defendant  was  the  father  of  her  child,  but  it 
did  not  follow  the  words  of  the  statute  in  swearing  that  the 
defendant  was  "really"  the  father;  the  word  really  was 
omitted ;  nor  did  it  appear  who  deposited  the  affidavit  in 
the  office  of  the  Clerk  ;  Mary  Marks  did  not  appear  to  have 
been  asked.  Neither  this  affidavit  nor  a  copy  were  among 
4he  exhibits. 

It  was  objected  that  the  plaintiff  was  a  married  woman  ; 
that  it  was  not  shewn  that  the  affidavit  of  affiliation  was  de- 
posited by  Mary  Marks ;  that  it  was  not  filed  in  the  proper 
office,  nor  was  it  stated  to  have  been  read  and  explained  to 
her,  she  being  illiterate;  that  the  affidavit  \^as  not  in  the 
form  given  by  the  statute,  the  word  "  really"  being  omitted  ; 
that  other  testimony,  besides  that  of  Mary  Marks,  should 
have  been  adduced  to  prove  that  defendant  was  the  father 
of  the  child.  The  objections  were  overruled,  but  leave  was 
reserved  to  the  defendant  to  move  for  a  nonsuit  upon  any  of 
them. 
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On  the  defence,  it  was  proved  that  on  the  6th  April,  1864, 
Mary  Marks,  in  consideration  of  $150,  executed  a  release, 
under  seal,  to  the  defendant,  of  all  actions  whatever,  either 
on  account  of  a  charge  of  seduction  of  which  she  had  accused 
him,  or  otherwise,  declaring  that  she  never  had  any  claim 
whatsoever  against  defendant  on  account  of  the  charge  of 
seduction.  On  the  same  day  she  made  an  affidavit  before 
a  Justice  and  Alderman  of  the  city,  that  defendant  never 
had  any  connection  with  her  at  any  time,  and  that  the  accu- 
sation made  by  her  against  him  of  having  seduced  her  was 
entirely  false. 

The  jury  found  for  the  plaintiff. 

In  Michaelmas  term,  Robert  A.  Harrison  obtained  a  rule 
nisi  to  enter  a  nonsuit  on  the  leave  reserved. 

In  this  term  M.  C.  Cameron,  Q.  C,  shewed  cause.  He 
cited,  as  to  the  objection  of  coverture,  Wallis  v.  Harrison, 
5  M.  &  ,W.  142  ;  Bendix  v.  Waheman,  12  M.  &  W.  97 ; 
Milner  v.  Milnes,  3  T.  R.  631 ;  Consol.  Stat  U.  C,  ch.  73. 

As  to  the  affidavit,  and  the  evidence  of  its  being  deposited 
by  the  mother,  Consol.  Stat.  U.  C,  ch.  54,  sec.  376 ;  Consol. 
Stat.  U.  C,  ch.  77  ;  De  Forrest  v.  Bunnell,  15  U.  C.  R. 
370 ;  Brodie  v.  Ruttan,  16  U.  C.  R.  207 ;  Mayer  v.  David- 
son, 7  C.  P.  521 ;  Bullen  &  Leahe,  Prec.  408. 

Robert  A.  Harrison,  contra,  cited,  as  to  the  first  objec- 
tion, Kraemer  v.  Glass,  10  C.  P.  470  ;  Kirchhofferv.  Ross, 
11  C.  P.  467.  As  to  the  affidavit,  Harding  v.  Knowlson, 
17  U.  C.  R.  564. 

Draper,  C.  J.,  delivered  the  judgment  of  the  Court. 

We  incline  to  the  opinion  that  the  first  objection  entitles 
the  defendant  to  succeed.  The  case  is  distinguishable  from 
Dalton  v.  the  Midland  Counties  Railway  Co.  (13  C.  B. 
474)  where  the  wife  alone  sued  upon  a  cause  of  action 
(railway  stock)  •  which  had  been  transferred  to  her  in  her 
own  name,  and  the  Court  held  she  might  sue  in  her  own 
name,  though  subject  to  be  defeated  by  a  plea  in  abate- 
ment ;  nor  is  it  governed  by  the  case  of  Bendix  v,  WaJceman 
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(12  M.  &  W.  97)  wh^re  the  defendant  covenanted  with  the 
plaintiff  to  pay  her  an  annuity,  she  being  at  the  time  a  mar- 
ried woman,  and  the  defendant  pleaded  her  coverture  in 
bar.  The  Court  there  also  held  that  it  was  the  subject  of  a 
plea  in  abatement.  In  both  these  cases  the  right  to  sue 
would  have  survived  to  the  wife  in  case  of  her  husband's 
death. 

Here  the  necessaries  furnished  must  be  deemed  the  hus- 
band's property,  and  that  the  plaintiff  was  dealing  with  it  by 
his  authority.  The  plea  of  never  indebted  denies  liability 
to  her.  Proof  that  she  supplied  her  husband's  property  to 
purposes  which  made  the  defendant  liable  to  the  value 
thereof,  does  not  prove  a  liability  to  her.  She  could  not 
even  join  in  an  action,  any  more  than  if  her  husband  had 
kept  a  shop  and  she  sold  his  goods  in  it.  There  is  no  proof 
that  she  furnished  these  things  before  she  was  married — - 
Mary  Marks  only  speaks  of  her  as  a  married  woman.  If  we 
were  obliged  to  decide  on  this  ground  alone,  we  shouTd,  as  at 
present  advised,  decide  for  the  defendant. 

We  are  of  opinion  there  was  evidence  to  go  to  the  jury 
that  the  affidavit  of  affiliation  was  deposited  in  the  proper 
office,  and  by  Mary  Marks.  She  appeared,  presumably  in 
the  Police  Office,  and  took  the  affidavit  before  the  proper 
magistrate.  The  Clerk  of  the  City  Council  is,  unless  some 
other  person  be  appointed,  Clerk  of  the  Police  Court.  There 
was  no  suggestion  that  any  other  person  had  been  appointed, 
and  the  affidavit  is  produced  from  the  office  of  the  City  Clerk. 
If  after  making  the  affidavit  she  left  it  in  the  hands  of  the 
Clerk,  that  would,  in  our  opinion,  be  evidence  that  she  de- 
posited it  with  him.  We  do  not  think  it  necessary  to  shew 
that  she  carried  it  into  his  office. 

The  omission  of  the  word  "  really"  from  the  affidavit  is 
in  our  opinion  a  well  founded  objection.  The  6th  section 
of  the  Statute  enacts  that  no  action,  such  as  the  present, 
shall  be  sustained  unless  the  mother,  within  a  limited  time, 
makes  an  affidavit  declaring  that  the  defendant  in  such  an 
action  "is  really  the  father."  It  is,  perhaps,  difficult  to 
point  out  what  difference  in  substance^  there  is  between 
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swearing  that  A.  is  the  father  of  a  certain  child,  or  that  A. 
really  is  the  father,  &c.  But  it  may  have  been  thought 
that  by  requiring  the  woman  to  swear  that  A.  really  is  the 
father,  she  would  perceive  she  had  no  loop-hole  for  doubt  or 
evasion  ;  that  she  was  not  swearing  to  opinion  or  belief,  but 
to  a  fact  which  she  certainly  knew.  If  she  was  self-con- 
•  victed  of  such  an  immoral  life  that  she  had  not  this  cer- 
tainty, the  form  of  words  she  was  required  to  use  might  pre- 
vent her  swearing  at  all.  However,  whatever  be  the  reason, 
the  language  of  the  act  is  plain  and  also  peremptory,  and 
we  are  not  prepared  to  hold  that  the  oath  she  has  taken  is 
the  oath  which  the  statute  requires. 

We  should  gather  from  her  own  statement  that  Mary 
Marks  was  legally  responsible  to  the  plaintiff  for  the  demand 
in  this  action.  The  only  thing  on  which  to  ground  a  con- 
trary conclusion  is  her  statement  that  the  plaintiff  expected 
to  be  paid  by  the  defendant.  Possibly,  perhaps  not  impro- 
bably, according  to  the  "evidence,  Mary  Marks  having  got 
$150  from  the  defendant  for  releasing  what  was  not  vested 
in  her,  any  right  to  sue  for  her  own  seduction,  may  have 
agreed  with  the  plaintiff  to  assist  her  in  this  mode  of  com- 
pelling the  defendant  to  support  the  child,  or  to  pay  her  a 
further  sum  to  be  indemnified  against  any  such  demand  for 
the  future^a  point  not  covered  by  the  release.  Be  this  as 
it  may,  the  question  of  her  liability  to  the  plaintiff  was  for 
the  jury,  and  they  should  have  been  told  that  if  she  was  so 
liable  her  unsupported  testimony  would  not  sustain  the 
action.  The  contradiction  between  her  affidavit,  made 
before  Alderman  Strachan,  and  the  affidavit  of  affiliation, 
could  not,  on  this  question  being  submitted,  have  escaped 
notice. 

On  the  first  and  third  objections,  we  are  of  opinion  there 
should  be  a  nonsuit. 

Hagarty,  J.,  with  reference  to  the  affidavits  put  in  for 
the  defence,  remarked  upon  the  reprehensible  practice  of 
magistrates  administering  extra-judicial  oaths. 

Draper,  C.  J. — There  is  a  strong  dictum  in  one  of  the 
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late  editions  of  Burn's  Justice,  that  a  magistrate  taking  an 
affidavit  without  authority  is  guilty  of  a  misdemeanor.  I 
have  often  called  attention  to  this,  and  mor^  often  to  the 
practice  of  commissioners  taking  affidavits  in  matters  not 
in  the  Court.  There  is  a  case  reported,  though  I  cannot 
put  my  hand  on  it,  of  a  criminal  information  brought  for  this. 

Rule  absolute. 


In  re  the  Sheriff  of  the  City  op  Toronto  and  the 
Recorder  of  the  City  of  Toronto. 

County  of  the  City  of  Toronto — Right  of  Sheriff  to  select  and  summon  Jurors 
—24  Vic,  ch.  53. 

ITeld,  that  since  the  Act  separating  the  City  of  Toronto  from  the  United 
Counties  of  York  and  Peel,  24  Vic,  ch.  53,  the  Sheriff  of  the  County  of 
the  City  of  Toronto,  not  the  High  Bailiff,  is  entitled  to  be  selector  of, 
and  to  ballot  f6r  and  summon,  the  jurors  for  Courts  held  in  the  City. 
Morrison,  J.,  doubting  as  to  the  first  point. 

G-wynne,  Q.  C,  obtained  a  rule  calling  upon  the  Recor- 
der of  the  City  of  Toronto  to  shew  cause  why  a  writ  of 
Mandamus  should  not  issue,  commanding  the  Recorder  to 
swear  in  the  Sheriff,  in  his  capacity  as  Sheriff  of  the  County 
of  the  City  of  Toronto,  as  a  selector  of  Jurors  to  serve  in 
the  Recorder's  Court,  and  also  commanding  the  said  Re- 
corder to  issue  his  precept  addressed  to  the  said  Sheriff, 
directing  him  to  ballot  for  and  summon  the  panel  of  grand 
and  petit  jurors,  to  serve  as  jurors  in  the  said  Recorder's 
Court. 

The  application  was  founded  on  an  affidavit  of  the  Sheriff, 
stating  that  he  is  Sheriff  of  the  County  of  the  City  of 
Toronto  :  that  he  tendered  and  offered  himself  as  a  selector 
of  jurors,  and  that  he  demanded  from  the  Recorder  a  pre- 
cept for  striking  and  summoning  panels  of  jurors  for  the 
Recorder's  Court,  and  that  the  Recorder  declined  to  do  so  ; 
and  that  the  High  Bailiff  performed  all  the  duties  referred 
to. 

Burns  shewed  cause,  and  Grwynne,  Q.  C,  supported  the 
rule. 
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The  Statutes  bearing  upon  the  question  are  referred  to 
in  the  judgments. 

Morrison,  J. — It  is  quite  clear  that  before  the  passing 
of  the  24  Vic,  eh.  53,  the  Act  separating  the  City  of 
Toronto  from  the  United  Counties  of  York  and  Peel,  the 
High  Bailiff  was  one  of  the  persons  appointed  for  the  pur- 
pose of  preparing  and  selecting  the  jury  lists  from  the 
jurors*  rolls  ;  for  by  sub-sec.  3,  of  the  132nd  section  of  the 
Jury  ^ct,  Consol.  Stat.  U.  C,  ch.  31,  it  is  enacted  that  the 
Recorder's  Court,  the  Recorder  of  the  city,  or  the  Chair- 
man or  other  presiding  member  thereof,  the  Mayor  of  the 
city,  and  the  Clerk  of  the  Recorder's  Court  for  the  time 
being,  and  the  High  Bailiffs  shall  respectively  perform  the 
like  duties  in  respect  of  jurors'  books,  and  the  preparing 
and  selecting  of  the  jury  lists  from  the  jurors*  rolls,  as 
are  prescribed  to  the  selectors  of  jurors  from  jurors'  rolls 
for  counties. 

It  is  contended  by  the  applicant  that  under  the  provisions 
of  the  Act  separating  the  city  from  the  united  counties,  it 
is  now  his  right  as  Sheriff  to  perform  those  duties  in  the 
place  of  the  High  Bailiff. 

By  section  5  of  that  Act  it  is  enacted  that  the  jurors 
(that  is,  for  all  the  counties)  shall  be  selected  and  summoned 
for  the  united  counties  and  for  the  city  respectively,  as  for 
different  counties  ;  and  by  the  eighth  section,  the  City  of 
Toronto  shall  be  deemed  a  county  for  all  matters  and  pur- 
poses in  the  Act  mentioned,  connected  with  the  administra- 
tion of  justice  ;  and  by  the  tenth  section  it  is  provided,  that 
the  Sheriff  of  the  County  of  York  shall  be  Sheriff  of  the 
City  of  Toronto,  being  such  county,  and  as  such  Sheriff 
shall  have  and  exercise  in  the  said  city,  in  respect  of  the 
same  and  of  the  gaol  therein,  and  in  all  other  respects, 
such  and  the  same  rights,  powers  and  privileges  as  apper- 
tain to  and  are  exercised  by  the  Sheriff  of  the  said 
united  counties. 

By  a  reference  to  the  51st  section  of  the  Jurors'  Act,  we 
find  that  the  Sheriff  of  a  county  is  ex-officio  one  of  the 
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selectors  of  jurors  within  his  county,  that  body  being  com- 
posed of  certain  county  officers  and  others  mentioned  in  the 
section. 

Considerin'g  the  objects  of  the  51st  section  and  the  third 
sub-section  of  sect.  133,  which  latter  section  applies  to  every 
city  in  which  there  is  a  Recorder's  Court,  1  think  it  was  the 
intention  of  the  Legislature  that  the  respective  selectors  for 
counties  and  cities  having  a  Recorder's  Court,  should  be 
composed  of  the  officials  mentioned  in  the  respective  sections 
referred  to — the  Sheriff  being  one  of  the  body  of  selectors 
for  counties  proper,  and  the  High  Bailiff  one  of  the  body 
for  cities.  Such  being  the  case,  unless  we  see  that  the 
Legislature  expressly  altered  the  constitution  of  the  selec- 
tors, we  ought  not  to  interfere. 

The  selecting  of  jurors,  it  may  be  said,  as  it  was  argued, 
is  one  of  the  rights  and  powers  which  appertain  to  and  are 
exercised  by  a  Sheriff  of  a  county  ;  but  it  is  only,  I  think, 
a  right  or  power  to  be  exercised  in  conjunction  with  the 
other  official  persons  who  with  the  Sheriff  constitute  the 
body  of  selectors  for  a  county.  I  have  considerable  doubts 
that  it  is  a  right  or  duty  of  the  Sheriff,,  within  the  meaning 
of  the  10th  section  of  the  separating  act ;  but  as  the  learned 
Chief  Justice  and  my  brother  Hagarty  entertain  the  opinion 
that  it  is,  I  do  not  feel  strong  enough  to  dissent  from  their 
judgment. 

With  respect  to  the  second  branch  of  the  rule,  from  the 
best  construction  I  can  put  upon  the  sections  of  the  statutes 
bearing  on  the  question,  I  think  our  judgment  should  be  for 
the  applicant. 

The  4th,  5th,  and  6th  sub-sections  of  section  132  of  the 
Jurors'  Act  provide  that  all  the  duties  prescribed  to  the 
Sheriff  of  counties,  in  respect  of  jurors,  and  as  to  drafting, 
striking,  and  summoning  jurors,  shall  be  performed  by  and 
required  of  the  High  Bailiff  of  cities.  Such  was  the  law 
previous  to  the  act  separating  the  city.  We  have  now  to 
consider  whether  the  provisions  of  that  act,  especially  sec- 
tions five,  eight  and  ten,  already  quoted,  devolve  on  the 
Sheriff  the  duty  of  balloting  for  and  summoning  panels  of 
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jurors  for  the  Recorder's  Court,  which  under  another  name 
is  the  Court  of  Quarter  Sessions  for  the  county  of  the  City 
of  Toronto. 

The  first  section  of  the  separating  act  provides,  that  after 
the  1st  day  of  July  (1861),  there  shall  be  separate  sittings 
for  the  united  counties  and  for  the  City  of  Toronto,  of 
every  Court  for  the  trial  of  causes  by  a  jury;  and  by  the 
5th  section,  jurors  shall  be  selected  and  summoned  for  the 
city  as  for  a  county ;  and  the  10th  section,  already  stated, 
declares  in  wide  terms  that  the  Sheriff  of  the  county  of  the 
City  of  Toronto  shall  have  and  exercise  in  the  said  city  the 
same  rights  powers  and  privileges  as  appertain  to  and  are 
exercised  by  the  Sheriff  of  the  then  united  counties. 
One  of  these  rights  is  that  of  balloting  for  and  summoning 
the  panel  of  grand  and  petit  jurors  for  all  the  various 
Courts. 

By  the  379th  section  of  the  Municipal  Act,  chap.  54  of 
the  Consolidated  Statutes,  and  which  section  is  re-enacted  as 
section  377  of  the  Municipal  Act  of  last  session,  the  High 
Bailiflf  of  a  city,  not  made  a  separate  county  for  all  purposes, 
shall  ballot  for  and  summon  the  jurors  (for  the  Recorder's 
Court)  under  a  precept  signed  by  the  Recorder,  &c.,  in  the 
manner  appointed  by  the  laws  relating  to  jurors.  This 
provision  evidently  contemplates  that  the  High  Bailiff  of  a 
city  set  apart  for  all  purposes,  which  is  in  effect  the  position 
of  the  City  of  Toronto,  would  not  be  the  officer  to  perform 
those  duties. 

It  is  not  without  hesitation  that  I  have  arrived  at  the 
conclusion  that  I  have  come  to,  as  it  is  difficult  to  reconcile 
the  language  used  in  the  various  sections  of  the  three 
statutes  :  but  after  the  best  consideration,  I  take  it  that  the 
effect  of  the  10th  section  of  the  separating  act  is,  that  the 
duty  of  summoning  jurors  for  all  the  Courts  in  the  county 
of  the  city  devolves  on  the  Sheriff  thereof,  and  that  it  is  the 
duty  of  the  Recorder  to  issue  his  precept  to  him  for  that 
purpose  ;  and  I  think  that  such  was  the  intention  of  the 
Legislature. 

It  is  to  be  regretted  that  while  the  Legislature  had  under 
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consideration  our  whole  municipal  system  last  session,  that 
all  doubt  on  a  matter  of  this  nature  had  not  been  removed. 

Hagarty,  J. — It  was  conceded  in  argument  that  the 
application  depended  mainly  on  the  point  whether  the  city 
was  now  a  separate  county  for  all  purposes. 

I  had  occasion  'to  consider  the  eflfect  of  the  Statutes  in 
In  re  Maenah  and  Daly  (22  U.  C.  R.  171).  The  Court 
said  "  As  we  read  this  act"  (of  separation)  "  we  cannot  see 
that  it  was  the  intention  of  the  Legislature  to  continue  any 
connection  between  the  old  counties  of  York  and  Peel  and 
»the  new  county  of  the  city.  Again,  "  We  find  machinery 
for  working  the  jury  law  similar  to  if  not  precisely  identical 
with  that  provided  for  the  counties,  and  then  a  declaration 
from  the  Legislature  that  the  selecting  and  summoning  of 
jurors  shall  be  in  the  city  as  in  a  different  county." 

The  separating  act  says  emphatically  (sec.  8)  "  The  City 
of  Toronto  shall  be  deemed  a  county  for  all  matters  and 
purposes  in  this  act  mentioned,  connected  with  the  adminis- 
tration of  justice." 

The  selecting  and  summoning  of  jurors  is  one  of  the  pur- 
poses mentioned  in  the  act ;  and  sec.  5  directs  those  duties 
to  be  performed  for  the  united  counties  and  city  respec- 
tively "  as  for  different  counties ;"  and  section  10  directs 
that  the  Sheriff  shall  have  and  exercise  in  the  city,  in 
respect  of  the  same  and  of  the  gaol  therein,  and  in  all  other 
respects,  the  same  rights,  powers  and  privileges  as  appertain 
to  and  are  exercised  by  the  Sheriff  of  the  united  counties. 

I  am  of  opinion  that  the  City  of  Toronto  is  a  county  "  for 
all  purposes"  in  the  contemplation  of  the  Statutes :  that 
the  apparent  connections  suggested  by  Mr.  Burns  as  still 
existing,  do.  not  disprove  such  complete  separation,  but  are 
allowed  notwithstanding  it. 

As  my  brother  Morrison  remarks,  it  is  very  significant 
that  the  Legislature  in  the  new  Municipal  Act  of  last  session, 
aware,  as  we  must  assume,  of  the  previous  separation  of  the 
city,  repeated  in  section  377  the  provision  for  the  High 
Bailiff  balloting  and  summoning  jurors  in  a  city  not  "  made 
a  separate  county  for  all  purposes." 
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I  agree  in  thinking  the  rule  must  be  absolute  as  to  ballot- 
ing and  summoning  the  jurors. 

I  feel  a  difficulty  in  distinguishing  between  the  two 
branches  of  the  application,  as  my  brother  Morrison  has 
done.  He  considers  the  Sheriff  not  to  be  entitled  to  act  as 
a  selector. 

The  separating  act  says  (section  5),  "  The  jurors  shall  be 
selected  and  summoned  for  the  united  counties  and  for  the 
city  respectively,  as  for  different  counties." 

The  Jury  Act,  which  speaks  of  all  cities  having  a  Recor- 
der's Court  (without  any  distinction  as  to  being  wholly 
separated  or  not)  appoints  the  Recorder,  the  Mayor,  or  the 
Clerk  of  the  Court,  and  the  High  Bailiff  to  perform  the 
duties  of  jury  selectors — Section  132. 

In  the  county  the  like  duties  are  done  by  the  Chairman 
of  Quarter  Sessions,  the  Clerk  of  the  Peace,  the  Warden, 
the  Treasurer,  the  Reeves  present,  and  the  Sheriff — Sec.  51. 

It  may  not  be  impossible  to  reconcile  the  different  descrip- 
tions of  selectors  by  the  9th  section  of  the  Separating  Act — 
"The  judicial  and  executive  functionaries  and  all  other 
officers  connected  with  the  administration  of  justice  in  the 
city,  shall  be  the  judicial  and  executive  functionaries  and 
officers  discharging  the  like  offices  and  duties  in  the  united 
counties." 

The  Recorder  answers  to  the  Chairman  of  Quarter  Ses- 
sions, the  Mayor  to  the  Warden,  the  City  Clerk  to  the  Clerk 
of  the  Peace,  the  High  Bailiff  to  the  Sheriff.  The  Reeves 
present  have  no  counterparts  in  the  city  ;  and  the  Chamber- 
lain, who  would  represent  the  County  Treasurer,  is  not  named 
as  a  city  selector.  But  those  actually  named  for  the  city 
have  their  counterparts— namely,  Recorder,  Mayor,  Clerk, 
and  High  Bailiff. 

If  the  Sheriff  be  the  proper  person  to  do  the  work,  or  to 
join  in  doing  the  work  in  a  county,  and  if  the  Separating 
Act,  (section  5)  passed  after  the  Jury  Act,  expressly  declares 
the  selecting  and  summoning  of  jurors  to  be  in  the  city  as 
for  a  county,  it  is  perhaps  not  easy  to  see  why  the  Sheriff 
should  not  also  do  this  work  for  the  county  of  the  city. 
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I  am  not  satisfied  that  the  section  132  of  the  jury  act,  pro- 
viding for  selections  in  cities,  especially  if  read  with  the  sec- 
tions from  the  Municipal  Act  already  noticed,  does  not  refer 
altogether  to  cities  not  separated  for  all  purposes. 

The  first  sub-section  of  this  section  132  clearly  refers  to  a 
city  embraced  within  the  limits  of  a  county  ;  and  sub-section 
3,  under  which  the  selectors  are  specially  appointed,  speaks 
of  "  the  Recorder  of  such  city,"  Mayor,  Clerk,  High  Bailiff, 
&c.,  forming  the  selectors;  and  sub-section  4  says,  "All 
other  duties  which  are  by  this  act  prescribed  to  the  Sheriffs 
of  counties,  in  respect  of  jurors,  whether  grand  or  petit, 
within  their  respective  counties,  shall,  as  respects  grand  or 
petit  juries  for  the  Courts  of  any  such  cities,  be  performed 
by  and  required  of  the  High  Bailiff,"  &c. 

So  these  sub-sections  would  all  seem  to  refer  to  the  city 
mentioned  in  the  first  sub-section,  namely,  a  city  embraced 
within  the  limits  of  a  county. 

I  do  not  see  my  way  to  carry  out  the  enactments  of  the 
separating  act,  except  by  giving  the  Sheriff  the  performance 
of  all  the  duties  connected  with  the  selecting  and  sum- 
moning of  the  jurors. 

Draper,  C.  J.,  concurred  with  Hagarty,  J. 


Rule  absolute. 
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The  United  Board  op  Grammar  and  Common  School 
Trustees  .  of  the  Village  of  Trenton,  and  the 
Corporation  of  the  Village  of  Trenton. 

Schools — Union  of  Grammar  and  Common  Schools — C.  S.  IT.  C,  ch.  63, 
sec.  25,  tub-sec.  7 — Ch.  64,  sec.  79,  sub-sec.  9. 

«'  The  United  Board  of  Grammar  and  Common  School  Trustees  of  the  Vil- 
lage of  Trenton."  applied  for  a  mandamus  to  the  Corporation  of  Trenton 
to  levy  a  sum  of  money  required  by  them  for  Grammar  School  purposes, 
as  mentioned  in  the  estimate  ;  supporting  the  application  by  an  affidavit 
of  their  Secretary,  who  stated  that  the  Trustees  of  the  Village  of  Tren- 
ton County  Grammar  School  had  united  with  the  Board  of  School  Trus- 
tees of  the  Village  of  Trenton,  and  the  same  became  and  had  ever  since 
been  the  United  Board  of  Grammar  and  Common  School  Trustees  of  the 
Village. 

Held,  that  such  Union  of  the  two  Boards  of  Trustees  was  not  authorised  by 
the  Statutes — Consol.  Stat.  U.  C,  ch.  63,  sec.  25,  sub-sec.  7,  and  ch.  64, 
sec.  79,  sub-sec.  9 ;  and  the  application  was  therefore  refused. 

In  last  Michaelmas  term,  D.  B.  Read,  Q.  0.,  obtained  a 
rule  nisi,  calling  on  the  corporation  of  the  Village  of  Tren- 
ton to  shew  cause  why  a  peremptory  writ  of  mandamus  should 
not  be  issued,  requiring  the  said  corporation  to  provide  for 
the  united  board  of  grammar  and  common  school  trustees, 
for  the  Village  of  Trenton,  the  sum  of  $500,' as  contained 
in  the  estimates  of  the  said  united  board,  dated  the  25th 
September,  1866,  and  referred  to  in  the  afiidavits  filed. 

The  application  was  based  on  an  affidavit  of  the  secretary 
of  "  The  United  Board  of  Gram,mar  and  Common  School 
Trustees  of  the  Village  of  Trenton,"  who  stated  that  before 
the  26th  of  September  last,  "  the  Trustees  of  the  incorporated 
Village  of  Trenton  County  Grammar  School "  united  with 
"  The  Board  of  School  Trustees  of  the  Village  of  Trenton," 
in  the  county  of  Hastings,  and  the  same  became  and  have 
had  since  been  the  United  Board  of  Grammar  and  Common 
School  Trustees  of  the  Village  of  Trenton,  and  that  such 
union  took  place  about  the  month  of  June  or  July  last ;  that 
on  the  26th  of  September  last  the  estimates,  a  copy  of 
which  was  attached  to  the  affidavit,  were  passed  by  the  said 
united  board  and  under  the  seal  thereof,  and  that  he  on  the 
same  day  left  the  original  estimates  with  the  Clerk  of  the 
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corporation  of  the  Village  of  Trenton  ;  that  the  corporation 
refused  to  provide  for  the  gramnjar  school  purposes  in  said 
estimates  mentioned,  and  still  refuse  so  to  do ;  that  on  the 
5th  day  of  November  last,  the  said  corporation  passed  reso- 
lution^, a  copy  of  which  was  annexed  to  the  affidavit. 

The  estimates  were  as  follows : — "  The  following  are  the 
estimates  of  the  United  Board  of  Grammar  and  Common 
School  Trustees  of  the  Village  of  Trenton  for  the  current 


year,  1866  and  1867  : 

For  Grammar  School  purposes  : 

For  paying  part  of  the  Salary  of  Teacher    $300  00 

For  building  Grammar  School  House,  repairing, 

furnishing,  warming,  &c..    200  00 


1500  00 

For  Common  School  purposes  : 

For  paying  part  of  the  salaries  of  teachers   $700  00 

Warming,  furnishing  and  keeping  in  order  the 

school  houses,  and  their  appendages,  &c   100  00 

For  all  other  necessary  expenses  connected  with 

the  schools,  &c   100  00 


$1400  00 

The  United  Board  of  Grammar  and  Common  School  Trus- 
tees of  the  Village  of  Trenton  desire  the  Municipal  Council 
of  said  village  to  provide  the  above  sums  for  the  said  Trus- 
tees, according  to  law. 

September  26,  1866.  [L.S.] 
(Signed),      J.  MARSH, 

Chairman, 
U.  B.  G.  and  C.  S.  Trenton." 

The  resolutions  referred  to  were  as  follows  : 

Council  Room,  November  5th,  1866.  (Then  the  names  of 
the  four  councillors  present.) 

Moved  by,  &c.,  that  a  By-law  be  passed  levying  15J  cents 
on  the  dollar,  for  common  school  purposes. — Carried. 

Moved  by,  &c.,  that  a  By-law  be  passed  levying  6  cents 
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on  the  dollar  for  grammar  school  purposes. — Yeas,  2 ; 
Nays,  2.    Res.  lost. 

•  During  this  term  M.  Q.  Cameron^  Q.  C,  shewed  cause, 
and  Read,  Q.  C,  supported  the  rule. 

Consol.  Stat.  U.  C,  ch.  63,  sees.  16,  20,  24,  25,  sub-sec. 
7  ;  ch.  64,  sec.  27,  sub-sees.  4,  7,  12 ;  sec.  77,  79,  sub-sees. 
9,  11,  18  ;  the  Trustees  df  the  Weston  G-rammar  School  and 
the  Corporation  of  York  and  Peel,  10  U.  C.  L.  J.  42  ;  The 
School  Trustees  of  Toronto  and  the  Corporation  of  Toronto, 
20  U.  C.  R.  302  ;  School  Trustees  of  Sandwich  and  Corpo- 
ration of  Sandwich,  23  U.  C.  R.  642,  were  cited  on  the 
argument. 

Morrison,  J.,  delivered  the  judgment  of  the  Court. 

It  was  contended  on  the  part  of  the  applicants  that  they 
were  a  joint  board  within  the  provisions  of  the  7th  sub-sec- 
tion of  sec.  25,  Consol.  Stat.  U.  C.,  ch,  63. 

That  sub-section  authorises  the  board  of  trustees  of  a 
grammar  school  "  to  employ,  in  concurrence  with  the  trus- 
tees of  the  school  section,  or  the  board  of  common  school 
trustees  in  the  township,  village,"  &c.,  "  in  which  such 
grammar  school  may  be  situate,  such  means  as  they  may 
deem  expedient  for  uniting  one  or  more  of  the  common 
schools  of  such  village,"  &c.,  "  or  departments  of  them,  with 
such  grammar  school ;  but  no  such  union  shall  take  place 
without  ample  provision  being  .made  for  giving  instruction 
to  the  pupils  in  the  elementary  branches,  by  duly  qualified 
English  teachers  ;  and  these  schools  thus  united  shall  be 
under  the  management  of  a  joint  board  of  grammar  and 
common  school  trustees,  who  shall  consist  of  and  have  the 
powers  of  the  trustees  of  both  the  common  and  grammar 
schools ;  but  when  the  trustees  of  the  common  school  exceed 
six  in  number,  six  only  of  their  number,  to  be  by  them 
selected,  shall  be  the  common  school  portion  of  such  joint 
board." 

Sub-section  9  of  sec.  79  of  the  Upper  Canada  Common 
School  Act  (Consol.  Stat.  U.  C,  ch.  64)  authorises  the 
board  of  school  trustees  "  to  adopt,  at  their  discretion,  such 
measures  as  they  judge  expedient,  in  concurrence  with  the 
rustees  of  the  county  grammar  school,  for  uniting  one  or 
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more  of  the  common  schools  of  the  city,  town  or  village, 
with  such  grammar  school." 

It  was  objected  that  the  statutes  did  not  authorise  the  * 
union  of  these  two  boards  of  trustees  into  a  united  board  ; 
that  it  was  not  shewn  that  the  provisions  of  the  two  sub- 
sections above  mentioned  were  complied  with,  or  that  the 
schools  referred  to  were  united ;  'and  it  was  argued  that 
before  the  joint  board  were  entitled  to  call  upon  the  corpo- 
ration to  provide  the  amount  of  the  estimates  sought  to  be 
enforced  by  mandamus,  the  applicants  must  shew  that  a 
union  of  the  schools,  or  some  of  them,  had  taken  place 
under  sub-section  seven  above  quoted. 

It  certainly  does  not  appear  from  the  affidavit  or  papers 
filed  that  one  or  more  of  the  common  schools  of  the  village 
of  Trenton  and  the  grammar  school  of  that  village  are 
united.  What  is  shewn  is,  that  the  trustees  of  the  grammar 
school  of  that  village  united  with  the  board  of  school  trus- 
tees, and  became  the  united  board  of  that  village,  in  what 
way  and  for  what  purpose  does  not  appear. 

What  the  school  acts  authorise  is  the  union,  upon  certain 
conditions,  of  the  grammar  school  and  one  or  more  common 
schools,  not  of  the  two  sets  of  trustees  as  trustees,  and  that 
such  schools,  when  united,  shall  be  under  the  management 
of  a  joint  board  of  the  trustees  of  the  grammar  school  and 
the  trustees  of  the  common  schools,  the  latter  not  exceeding 
six  in  number.  There  is  no  affidavit  or  proof  of  the  union 
of  such  schools,  or  that  the  union  of  the  grammar  school 
was  with  one  or  more  or  all  the  common  schools  of  Trenton, 

We  think  the  objections  taken  are  fatal  to  the  applica- 
tion. 

It  was  contended  on  the  part  of,  the  applicants,  that  if 
their  board  was  not  properly  constituted,  the  onus  was  on 
the  corporation  to  shew  the  defect,  as  the  corporation  had 
adopted  the  arrangement  ;  but  we  see  nothing  to  warrant 
such  an  allegation.  It  does  not  appear  by  affidavit  that  the 
corporation  did  do  so.  Two  resolutions  of  tlie  council  are 
shewn,  one  adopted  for  levying  so  much  on  the  dollar  for 
common  school  purposes,  without  stating  any  sum  or  other- 


HERR  V.  DOtJGLAS. 


357 


wise  connecting  the  levy  with  the  estimates  sought  to  be 
enforced ;  for  all  that  appears,  the  resolution  refers  to  com- 
mon school  purposes  other  than  those  mentioned  in  the 
estimates  of  the  applicants,  and  no  affidavit  is  filed  shewing 
to  what  that  resolution  refers. 

For  these  reasons,  we  are  of  opinion  that  the  rule  should 
be  discharged. 

Rule  discharged.  . 


Herr  v.  Douglas. 

Practice — Delay  in  taking  out  and  serving  order. 

Defendant  signed  judgment  of  non  pros  against  a  plaintiff  in  ejectment,  for 
not  proceeding  to  trial  in  accordance  with  a  twenty  days'  notice  given  by 
defendant.  The  plaintiff,  on  the  3rd  April,  1866,  obtained  a  summons 
to  set  aside  such  judgment,  which  on  the  16th  June  was  made  absolute, 
but  the  order  was  not  taken  out  until  the  22nd  October  following,  nor 
served  until  the  27th.  Held,  that  the  order  was  waived  by  such  delay, 
and  must  be  set  aside,  whether  the  judgment  was  void  or  only  irregular. 

In  Michaelmas  term,  Robert  A.  Harrison  obtained  a  rule 
calling  on  the  plaintiff  to  shew  cause  why  the  order  of  Mr. 
Justice  Hagarty,  made  in  this  cause,  and  dated  16th  June, 
1866,  should  not  be  set  aside,  and  the  summons  therefor  be 
discharged.  The  summons,  dated  3rd  April,  1866,  was  to 
set  aside,  with  costs,  the  judgment  entered  in  this  cause  on 
the  26th  of  March,  1866,  against  the  plaintiff,  for  not  {)ro- 
ceeding  to  trial,  and  the  execution  issued  thereon. 

The  grounds  of  objection  taken  in  the  rule  were  :  1.  That 
the  summons  did  not  attack  the  judgment  of  non  pros 
entered  in  this  cause  on  any  ground  of  irregularity.  2. 
That  said  summons  did  not  specify  any  objection  intended 
to  be  insisted  upon  in  the  argument  as  ground  of  irregu- 
larity. 3.  That  said  summons,  except  as  to  an  alleged 
ground  of  irregularity  not  specified  in  the  summons,  was 
in  effect  discharged.  4.  That  said  summons  was  made 
absolute  and  said  order  granted  on  a  misapprehension  of 
facts,  in  this,  that  the  learned  Judge  who  made  it  supposed 
the  commission  day  for  the  last  spring  assizes  of  the  united 
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counties  of  Huron  and  Bruce  was  the  30th' March,  1866, 
whereas  it  was  the  20th  March,  1866,  and  said  judgment 
instead  of  being  entered  before  the  commission  day  of  said 
assizes,  as  supposed  by  said  learned  Judge,  was  not  in  truth 
entered  till  after  the  commission  day.  5.  That  said  order, 
even  if  properly  made,  was  lapsed  and  abandoned  by  reason 
of  the  delay  and  laches  of  the  plaintiff  in  issuing  and  serv- 
ing same.  6.  That  defendant  has  been  prejudiced  by  such 
laches  and  delay. 

This  was  an  action  of  ejectment,  the  summons  in  which 
issued  on  the  23rd  September,  1865,  and  was  served  on  the 
25th  of  the  same  month.  The  venue  was  in  the  county  of 
Huron,  and  the  fall  assizes  for  that  county  began  on  the 
10th  October  following,  and  the  defendant  was  only  bound 
to  appear  within  sixteen  days  after  the  service,  and  he  ap- 
peared on  the  15th  or  16th  of  October.  The  next  assizes 
in  that  county  began  on  the  20th  March,  1866.  On  the 
26th  February,  1866,  a  notice  was  served  on  the  plaintiff 
to  bring  the  issue  on  to  be  tried  at  the  assizes  next  after 
twenty  days  after  service  of  that  notice.  The  plaintiff  did 
not  proceed  to  trial  at  the  assizes  held  on  the  20th  March, 
and  on  the  26th  March  the  defendant  signed  judgment 
against  him  and  taxed  his  costs.  Upon  that  the  summons 
of  the  3rd  April,  1866,  was  taken  out,  and  the  order  of  the 
16th  June  was  made.  It  was  not,  however,  taken  out  until 
the  22nd  October  following,  nor  served  until  the  27th. 

Robert  A,  Harrison^  in  support  of  the  rule,  cited  Jud- 
Jcins  Y,  Atherton,  3  E.  &  B.  987;  Sedgwick  v.  AUerton,  7 
East  542 ;  Edeiisor  v.  Hoffman,  2  C.  &  J.  140  ;  Charge  v. 
Farhall,  4  B.  &  C.  865 ;  Kenned/  v.  Hutchinson,  6  M.  & 
W.  135;  Normanhy  v.  Jones,  3  D.  &  L.  143;  Wilson  v 
Hunt,  1  Chy.  Rep.  647  ;  Mulholland  v.  Corporation  of 
arey]  23  U.  C.  R.  517 ;  Ch.  Arch.  Prac,  12th  Ed.,  1470. 

Affidavits  were  filed,  on  moving  this  rule,  by  the  agent  of 
the  defendant's  attorney,  that  on  shewing  cause  to  the  sum- 
mons in  Chambers,  it  was  contended  that  it  should  not  be 
made  absolute  on  any  ground  of  irregularity,  as  no  ground 
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of  irregularity  was  specified  therein,  and  that  such  objection 
was  not  waived  by  enlargement. 

Givi/nne,  Q.  C,  during  this  term  shewed  cause. 

Draper,  C.  J. — It  appears  to  me  that  without  an  entire 
disregard  of  the  decisions  on  this  point,  of  the  necessity  of 
promptly  taking  out  and  serving  an  order  which  may  pre- 
vent delay  or  otherwise  prejudicially  affect  the  proceedings 
of  the  opposite  party,  we  cannot,  after  a  delay  from  the  16th 
June  to  the  27th  of  October  following,  treat  this  order  as 
one  by  which  the  defendant  should  be  bound.  The  delay  is 
a  waiver  of  the  order,  and  the  plaintiff  having  waived  it 
cannot  now  treat  it  as  one  to  the  benefit  of  which  he  has 
any  claim  or  title  :  and  as  it  prevents  the  defendant  from 
enforcing  his  judgment  it  ought  to  be  set  aside. 

I  desire  to  add  that  my  conclusion  rests  exclusively  on 
the  ground  of  waiver.  I  have  felt  it  unnecessary  to  give 
any  consideration  to  the  grounds  on  which  the  order  was 
granted ;  probably  there  is  no  room  for  doubt  upon  them. 

The  cases  cited  by  Mr.  Harrison  fully  warrant  this  decision, 
and  even  conceding  that  the  judgment  set  aside  by  that 
order  was  void,  and  not  merely  irregular,  it  would  not  alter 
my  view  as  to  this  application. 

Hagarty,  J. — I  agree  that  the  laches  of  the  plaintiff  in 
taking  out  the  order  is  fatal,  and  he  must  be  held  to  have 
abandoned  it,  and  that  my  order  must  be  rescinded. 

There  should  be  no  misunderstanding  as  to  the  legal  point, 
which  seems  so  very  plain. 

The  first  Court  at  which  the  plaintiff  could  have  brought 
down  the  case  for  trial  was  the  spring  assizes  held  on  the 
20th  March.  Until  he  had  made  default  at  that  Court  the 
defendant  had  no  right  to  give  him  the  twenty  days'  notice. 

The  Ejectment  Act,  Consol.  Stat.  U.  C,  ch.  27,  sec.  44, 
says :  If  the  claimant  after  appearance  entered  without, 
going  to  trial,  allows  to  elapse  the  time  fixed  by  the  practice 
of  the  Court  for  going  to  trial  in  ordinary  cases  after  issue 
joined,  the  defendant  may  give  twenty  days'  notice  to  the 
claimant  to  proceed  to  trial,  &c. 
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Conceding  that  as  the  issue  was  joined  before  Michaelmas 
term,  the  plaintiff  was  bound  to  go  to  trial  at  the  next 
spring  assizes,  he  was  clearly  not  in  default  until  a  neglect 
to  try  in  the  spring,  and  defendant  until  the  default  had  no 
right  whatever  to  give  him  the  twenty  days'  notice.  In  sec. 
227  of  the  C.  L.  P.  Act,  the  same  words  are  used ;  upon,  de- 
fault the  defendant  may  give  the  twenty  days  notice. 

By  this  laches  I  fear  a  very  great  injustice  is  successfully 
practiced  on  this  plaintiff. 

I  regret  that  the  applicant  here  thought  it  either  neces- 
sary or  proper  to  file  such  an  affidavit  as  he  did  of  what  took 
place  in  Chambers. 

It  is  quite  true  that  an  objection  was  taken  to  the  form 
of  the  summons  on  its  return,  but  the  Judge  was  not  asked 
to  decide  the  case  thereon ;  but  after  an  argument  on  the 
merits,  as  it  was  sought  to  make  the  attorney  personally 
responsible  for  costs,  the  defendant  pressed  for  an  enlarge- 
ment to  enable  him  to  get  the  attorney's  affidavit.  This 
was  objected  to  by  the  plaintiff,  but  was  finally  allowed,  as 
the  endorsement  signed  by  me  on  the  summons  shews  : — 

"  Enlarged  peremptorily  to  Saturday,  21st  inst.,  at  re- 
"  quest  of  defendant's  attorney,  for  him  to  file  his  own  affi- 
"  davit." 

It  is  not  pretended  in  the  affidavit  filed  that  at  the  final 
argument  this  technical  objection  was  urged,  and  under  the 
circumstances  I  have  no  doubt  whatever  it  was  considered 
and  treated  by  all  parties  as  waived. 

The  written  judgment  given  by  me  a  few  days  after,  says, 
after  mentioning  the  peremptory  enlargement :  "  No  objec- 
tion was  made  then,  that  I  remember,  as  to  any  ground  of 
objection  not  being  mentioned  in  the  summons.  The  con- 
tention seemed  chiefly  on  the  merits,  as  to  an  Sieged  un- 
derstanding." 

We  all  know  how  Chamber  business  is  necessarily  con- 
ducted, and  technical  objections  disposed  of  by  waiver  or 
otherwise  on  enlargements  from  time  to  time  at  the  request 
of  either  party. 

If  the  course  adopted  on  this  application  become  general, 
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it  would  be  necessary  that  special  note  shall  always  be  made 
as  to  these  minute  matters  in  the  multifarious  business  of 
Chambers. 

Morrison,  J.,  concurred. 

Rule  absolute. 


Jordan  v.  Gildersleeve. 

Practice — Shewing  cause  to  lapsed  rule. 

A  rule  nisi  to  vary  an  order  oi  Nisi  Prius  was  taken  out  in  Easter  Term, 
but  allowed  to  lapse,  no  rule  to  enlarge  it  until  Trinity  Terra  having  been 
obtained.  In  that  term,  however,  the  plaintiff's  counsel  shewed  cause 
against  it,  and  no  one  appearing  on  the  other  side,  it  was  discharged  with 
costs.  Held,  that  as  it  had  lapsed  the  shewing  cause  was  nugatory,  and 
the  rule  discharging  it  was  set  aside  as  having  been  improvidently  issued ; 
but  the  error  being  in  part  that  of  the  court  no  costs  were  given. 

During  last  term  McBride  obtained  a  rule  calling  upon 
the  plaintiff  to  shew  cause  w^hy  the  rule  made  in  this  cause  in 
in  Michaelmas  term  last,  discharging  a  rule  granted  in  the 
Easter  term  preceding  on  the  application  of  the  defendant 
Gildersleeve,  should  not  be  rescind^ed  for  irregularity,  on  the 
ground  that  the  last  mentioned  rule  had  lapsed  before  the 
rule  discharging  the  same  was  moved  for  ;  and  also  why  the 
rule  made  in  the  Practice  Court  in  this  cause  in  Michaelmas 
term  last,  making  a  certain  paper  writing  called  an  order  of 
Nisi  Prius  a  rule  of  Court,  should  not  be  rescinded  and  set 
aside,  on  the  ground  that  the  paper  writing  was  not  such  an 
order  as  could  be  made  a  rule  of  the  Practice  Court. 

It  appeared  that  in  Easter  term  last  a  rule  nisi  was  taken 
out  to  vary  this  order  of  Nisi  Prius,  (which  order  directed 
the  postponement  of  the  trial  on  payment  of  costs  by  defen- 
dants,) by  relieving  Gildersleeve  from  payment  of  costs—upon 
the  ground  that  the  action  was  ejectment ;  that  defendant 
Campbell  was  in  possession  of  two-thirds  of  the  premises  as 
agent  for  Gildersleeve,  and  of  one-third  as  tenant  of  defen- 
dant Caroline  Smith ;  and  that  defendant  Gildersleeve  was 
46  VOL.  XXVI. 
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ready  and  willing  to  proceed  to  trial.  It  was  not  shewn 
whether  his  defence  was  limited  to  two-thirds  or  was  general. 
After  this  rule  was  issued  and  served,  it  was  ascertained  that 
the  order  of  Nisi  Prius  had  not  been  drawn  up,  and  the  rule 
to  vary  it  was  allowed  to  lapse.  (Neither  this  rule  nor  any 
copy  of  it  were  brought  before  the  Court  on  making  the  pre- 
sent application.)  No  rule  enlarging  it  until  Trinity  term 
was  taken  out,  but  in  that  term  the  plaintiff 's  counsel  shewed 
cause  against  it,  and  no  one  appearing  to  support  it,  it  was 
discharged  with  costs. 

It  further  appeared  that  in  Michaelmas  term  last  the  plain- 
tiff obtained  a  rule  in  the  Practice  Court  making  the  order 
of  Nisi  Prius  a  rule  of  Court. 

To  this  rule  Sir  H.  Smithy  Q.  C,  shewed  cause  during 
this  term.  He  put  in  an  affidavit,  to  w^hich  was  annexed 
a  copy  of  the  rule  obtained  in  Easter  term  by  defendant 
Gildersleeve.  It  was  sworn  that  the  rule  and  the  affidavits 
upon  which  it  was  moved  were  wrongly  entitled ;  and 
according  to  the  present  rule  that  was  so,  for  the  name  of 
the  defendant  Campbell  was  omitted  in  the  rule  of  Easter 
term.  He  cited  Ch.  Arch.  Prac.,  llth  Ed.,  1571;  Leggo  v. 
Young,  17  C.  B.  549,  S.  C,  25  L.  J.  C.  P.  176. 

McEride  supported  the  rule,  citing  Scott  v.  Marshall^ 
2  C.  &  J.  60  ;  Smith  v.  Collier,  3  Dowl.  100 ;  Hargrave  v. 
Holden,  lb.  176 ;  Bowhottom  v.  Ralphs,  6  Dowl.  291 ; 
Sheriff  v.  Gresley,  5  N.  &  M.  493 ;  G-iraud  v.  Austen,  1 
Dowl.  N.  S.  703 ;  Teggin  v.  Langford,  10  M.  &  W.  556 ; 
Batty  v.  Marriott,  5  C.  B.  420. 

Draper,  C.  J.  delivered  the  judgment  of  the  Court. 

If  the  rule  was  not  lapsed  when  cause  was  shewn  to  it  in 
Trinity  term,  it  would  most  probably  have  been  discharged 
for  irregularity,  with  costs,  as  in  fact  was  done,  though  on 
the  ground  that  the  defendant  did  not  support  it. 

We  do  not  understand  what  is  the  objection  to  the  order 
of  Nisi  Prius  being  made  a  rule  of  the  Practice  Court,  and 
see  no  sufficient  nor  indeed  any  reason  to  interfere  with  it. 

As  to  the  other  part  of  the  motion,  it  does  not  appear 
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when  the  rule  granted  in  Easter  term  was  served.  If  the 
service  was  delayed  so  that  the  plaintiff's  counsel  could  not 
by  right  be  heard  during  that  term,  it  might  make  a  differ- 
ence, though  there  seems  to  have  been  a  fatal  irregularity 
(though  amendable  upon  proper  materials)  in  the  title  of  the 
rule,  and,  as  stated  on  afiidavit,  in  the  title  of  the  affidavits 
on  which  it  was  moved.  On  the  merits  also  a  diff.culty 
would  probably  have  arisen,  as  it  does  not  appear  whether 
defendant  Gildersleeve  limited  and  so  separated  his  defence 
from  that  of  Caroline  Smith. 

The  only  points  involved  in  the  rule  are,  1st.  Had  the 
rule  of  Easter  term  lapsed,  so  that  the  plaintiff 's  counsel  had 
no  locus  standi  to  shew  cause  against  it,  or  to  move  to  dis- 
charge it. 

We  are  all  clear  that  the  rule  had  lapsed  and  was  at  an 
end,  and  that  the  proceeding  to  shew  cause  against  it  was 
wholly  nugatory ;  that  the  discharging  it  was  improvidently 
done,  and  cannot  be  allowed  to  stand;  and  this  rule,  so  far, 
must  be  made  absolute.  Under  the  circumstances,  the  error 
being  in  part  that  of  the  Court,  we  cannot  give  costs. 

Mule  accordingly. 


Offay  v.  Offay. 

Absconding  Debtor — Practice — C.  S.  U.  C,  ch.  25. 

The  plaintiff  had  sued  out  an  attachment  against  defendant  as  an  abscond- 
ing debtor,  and  went  down  to  the  County  Court  to  prove  his  claim,  upon 
a  record  shewing  interlocutory  judgment  signed  for  want  of  a  plea. 
Defendant  applied  to  have  a  plea  of  never  indebted  put  on  the  record,  on 
the  ground  that  such  plea  had  been  filed  before  signing  the  judgment. 

Held,  affirming  the  judgment  of  the  County  Court,  that  the  application 
■was  rightly  refused,  for  defendant  should  have  moved  against  the  judg- 
ment if  irregular ;  and  he  had  no  right  to  plead  until  he  had  put  in 
special  bail. 

Held,  also — reversing  such  judgment,  Draper,  C.J.,  doubting — that  although 
defendant  had  not  put  in  special  bail,  his  counsel  should  have  been 
allowed  to  cross-examine  the  plaintiff's  witness,  and  give  evidence  in 
mitigation  of  damages. 


Appeal  from  the  County  Court  of  the  County  of  Huron. 
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Moss,  for  the  appellant,  cited  Lavis  v.  Baker,  13  C.  P.  506. 

C.  Robinson,  Q.  C,  contra,  cited  Abley  v.  Bale,  10  C. 
B.  62  ;  Be  Hamersmith  Bent  Charge,  4  Ex.  87  ;  Hastings 
V.  Earnest,  7  U.  C.  R.  520. 

The  facts  of  the  case,  the  grounds  of  appeal,  and  the 
sections  of  the  statute  referred  to,  are  fully  stated  in  the 
judgments. 

Draper,  C.  J. — The  plaintiff  sued  out  an  attachment 
against  the  defendant  as  an  absconding  debtor.  It  is  to 
be  assumed  that  the  Sheriff  found  effects  which  he  seized, 
otherwise  the  action  could  not,  as  I  apprehend,  have  gone 
on. 

The  defendant  did  not  enter  special  bail,  but  when  the 
cause  came  before  a  jury  at  the  County  Court  sittings  in 
December  last,  counsel  appeared  in  his  name,  and  applied  to 
have  a  plea  of  never  indebted,  which  had  been  filed  in  the 
Clerk's  office,  put  upon  the  record,  and  objected  that  the 
judgment  by  nil  dicit  was  not  signed  till  after  this  plea  had 
been  filed.  The  Court  (properly  in  my  opinion)  refused  the 
application,  on  the  ground  that  the  record  shewed  interlo- 
cutory judgment  had  been  signed,  and  that  was  neither  the 
time  nor  place  to  set  it  aside  if  irregular. 

The  defendant's  counsel  then  desired  to  cross-examine 
the  witness  for  the  plaintiff,  and  to  call  witnesses  on  behalf 
of  the  defendant,  in  mitigation  of  damages.  The  only  evi- 
dence offered  was  that  of  the  plaintiff's  attorney,  who  swore 
that  the  plaintiff  and  defendant  met  at  his  office  :  that  the 
then  Judge  of  the  County  Court  was  with  them,  trying  to 
bring  them  to  a  settlement ;  that  the  accounts  were  then 
adjusted,  and  the  defendant  agreed  to  pay  the  phiintiff 
$142,  which  is  unpaid.  The  defendant's  counsel  was  not 
permitted  to  cross-examine  this  witness  nor  to  call  witnesses. 
The  jury  gave  the  plaintiff  a  verdict. 

In  the  January  term  following,  the  Judge  of  the  County 
Court  granted  a  rule  calling  on  the  plaintiff  to  shew  cause 
why  the  verdict  should  not  be  set  aside  and  a  new  trial 
granted,  which  rule  was  discharged  with  costs.  This  deci- 
sion is  appealed  against,  because 
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1.  The  plea  filed  and  served  before  interlocutory  judg- 
ment ouo:ht  to  have  been  added  to  the  record  before  the 
trial. 

2.  That  the  plaintilf  not  having  complied  with  the  terms 
of  the  order,  dated  24th  October,  1866,  or  with  the  practice, 
in  filing  an  interlocutory  judgment,  and  no  such  judgment 
ever  having  been  filed  or  entered,  and  no  date  of  any  such 
entry  appearing  on  the.  record,  the  trial  should  not  have 
been  proceeded  with,  and  a  new  trial  should  have  been 
granted. 

3.  That  the  defendant  should  have  been  permitted  to 
cross-examine  plaintiff's  witnesses,  and  to  call  witnesses  in 
mitigation  of  damages,  and  to  address  the  jury. 

I  fully  agree  with  the  judgment  ^f  the  Court  below  as 
to  the  first  and  second  objections.  The  11th  section  of 
the  Absconding  Debtors  Act,  coupled  with  the  preceding 
provisions,  satisfies  me  that  after  the  attachment  is  issued 
and  executed  the  absconding  debtor  must  put  in  special 
bail  before  he  can  be  let  in  to  plead.  The  entry  of  an 
appearance  was  a  nullity,  as  well  as  the  filing  the  plea. 
Nor  was  it  open  to  him  to  raise  objections  at  the  time  those 
objections  were  urged,  to  the  regularity  of  the  issuing  of  the 
writ  of  attachment,  on  the  ground  of  non-payment  of  costs 
of  prior  proceedings. 

I  have  felt  more  doubt  whether  the  defendant  had  not  a 
right  to  be  heard  in  mitigation  of  damages  before  the  Judge. 
In  ordinary  cases  a  defendant  who  suffers  judgment  by  de- 
fault has  this  right.  There,  however,  he  simply  acknow- 
ledges generally  a  cause  of  action  such  as  the  declaration 
discloses,  and  may  contest  the  amount  which  the  plaintiff 
claims  for  debt  or  damages  ;  he  has  done  nothing  by  which 
he,  as  it  were,  declines  or  refuses  to  submit  to  the  jurisdic- 
tion of  the  Court.  According  to  the  entry  on  the  record, 
he  comes  and  defends,  but  says  nothing  in  bar.  The  record 
in  this  case  follows  that  form,  and  as  appears  to  me  erro- 
neously. The  truth,  according  to  the  facts  shewn,  is  the 
other  way,  and  it  would  have  been  consistent  with  the  truth 
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to  have  stated  to  the  effect  that  the  defendant  had  not  put 
in  special  bail  according  to  the  exigency  of  the  said  writ  of 
attachment  sued  out  against  him,  but  had  made  default, 
wherefore  the  plaintiff  ought  to  have  judgment  and  execu- 
tion, but  because  it  is  unknown,  &c. 

The  defendant,  upon  this  record,  must  be  taken  to  have 
departed  from  Upper  Canada  with  intent  to  defraud  his 
creditors,  being  at  the  time  of  his  departure  possessed  to  his 
own  use  and  benefit  of  real  or  personal  property,  credits  or 
effects,  within  the  Province.  The  object  of  the  suit  is  to 
obtain  satisfaction  of  a  debt  due  by  him  out  of  those  effects. 
He  has  notice  of  the  attachment,  and  is  required  to  submit 
to  the  jurisdiction  by  putting  in  special  bail,  and  he  virtually 
refuses.  I  incline  rather  strongly  to  the  conclusion  that  till 
he  has  put  in  -special  bail  he  has  no  right  to  be  heard.  The 
plaintiff  must  prove  the  amount  of  his  debt  or  damages,  and 
cannot  even  then  get  execution  without  filing  an  affidavit  of 
the  sum  justly  due  by  the  absconding  debtor,  after  giving 
him  credit  for  all  payments  or  claims  which  might  be  set  off 
or  lawfully  claimed  at  the  time  of  the  making  such  affidavit. 

This  protection  is  given  by  the  statute  as  well  in  the  inte- 
rests of  other  creditors  ,  of  the  absconding  debtor  as  of  his 
interest,  and  the  case  of  Lavis  v.  Baker  (13  C.  P.  506)  is  an 
authority  that  the  Judge  might  have  allowed  another  credi- 
tor to  intervene  at  the  trial  by  cross-examining  the  plain- 
tiff's witnesses,  &c.  I  should  question,  however,  if  not  the 
power,  the  discretion  of  the  Judge  ta  make  it  a  condition  of 
allowing  the  plaintiff  to  proceed  that  the  absconding  debtor 
should  have  that  privilege,  for  it  would  encourage  disregard 
of  the  warning  to  put  in  special  bail.  Conceding  that  the 
learned  Judge  might  have  permitted  the  privilege  claimed, 
I  feel  little  doubt  he  might  refuse  it,  and  that  the  refusal 
furnishes  no  ground  of  appeal ;  but  as  my  brothers  have 
adopted  the  other  conclusion,  I  am  not  strong  enough  in  my 
view  to  differ  from  them. 

The  appeal  will  therefore  be  allowed,  in  order  that  the 
defendant  may  be  heard,  not  to  defend  but  to  mitigate  the 
damages. 
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Hagarty,  J. — I  agree  in  holding  that  an  absconding 
debtor,  unless  and  until  he  shall  have  put  in  special  bail, 
cannot  be  allowed  to  plead  to  the  action.  I  am  not,  how- 
ever, prepared  to  hold  that  he  may  not  be  allowed  to  be 
heard  at  the  trial  in  mitigation  of  damages,  in  the  same 
manner  as  a  defendant  after  a  judgment  by  nil  dicit.  To 
place  him  in  any  worse  position  would  be  to  consider  him  as 
under  some  personal  disability,  as  under  an  outlawry.  I  do 
not  read  the  statute  as  creating  such  a  disability,  and  I  think 
we  should  not,  unless  forced  by  positive  and  unequivocal 
words,  so  construe  the  act. 

A  debtor  who  hq,s  absconded  may  return  to  the  country, 
intending  to  remain  and  wishing  to  make  the  best  terms  with 
his  creditors  ;  he  may  be  wholly  unable  to  put  in  special 
bail ;  yet  it  seems  unreasonable  to  deprive  him  of  the  com- 
mon privilege  of  every  debtor  who  has  allowed  judgment  to 
go  by  default,  without  express  legislative  authority. 

I  think  the  statute,  so  far  from  putting  him  under  any 
express  disability,  supposes  the  contrary. 

Sect.  24  declares  that  if  any  person  indebted  to  him,  or 
having  custody  of  his  property,  be  sued  for  such  debt  or 
property  by  the  absconding  debtor,  or  by  any  person  to 
whom  he  has  assigned  the  debt,  &c.,  he  may  apply  to  the 
Court,  &c.,  to  stay  the  proceedings  until  it  be  known  if  the 
property  seized  by  the  Sheriff  be  sufficient  to  pay  the  sums 
recovered  against  the  absconding  debtor,  &c. 

Sec.  20  allows  him  to  be  heard  at  anytime  before  execution, 
tjo  shew  that  he  was  not  really  an  absconding  debtor  when 
the  attachment  issued,  and  he  may  have  his  costs  of 
defence,  and  the  plaintiff  is  restrained  from  issuing  execution 
except  for  the  balance. 

This  section  does  not  provide  for  setting  aside  the  writ  of 
attachment,  or  avoiding  any  thing  done  thereunder,  but 
simply  points  to  a  reduction  of  the  plaintiff's  claim  by  de- 
fendant's costs,  and  no  doubt  the  existence  of  other  attach- 
ments from  other  creditors  would  not  affect  such  remedy. 

Sec.  23  provides  for  giving  notice  of  the  attachment  to 
any  persons  owing  money  to  the  debtor  or  holding  his  pro- 


368      queen's  bench,  Hilary  term,  30  vie,  i867 


pertj,  and  appears  to  assume  that  payment  of  the  debt  or 
delivery  of  the  property  to  him  without  such  notice  would 
'be  valid. 

On  the  whole,  I  see  no  reason  for  imposing  on  the 
absconding  debtor  any  disability  not  expressly  created  by 
the  statute,  and  therefore  I  think  that  he  may  be  heard  in 
mitigation  of  damages,  as  a  defendant  in  ordinary  cases  of 
judgment  hj  nil  dicit. 

Morrison,  J. — I  liave  with  much  hesitation  brought 
myself  to  the  same  conclusion  as  my  brother  Hagarty. 

.  Appeal  allowed. 


MoRoss  V.  McAllister. 

Will— Construction — Tenancy  in  common. 

H.  P,,  who  died  in  1833,  desired  by  his  will  that  his  sons  and  daughters 
should  meet  to  have  an  inventory  taken  of  all  his  goods  and  lands,  and  if 
any  of  them  had  received  any  goods  they  should  give  them  in  to  be 
appraised  and  keep  them  as  part  of  their  shares,  and  if  any  of  them  were 
living  on  his  lands  they  should  keep  the  same  at  the  inventory  price  ; 
and  at  a  subsequent  meeting  they  should  agree  together  for  the  division 
of  "  my  said  goods  and  chattels,  lands  and  tenements,  by  me  given  and 
bequeathed  to  them,  their  heirs  and  each  of  their  heirs  and  assigns,  for 
ever,  to  share  and  share  alike."  He  left  seven  children,  one  of  whom,  a 
married  daughter,  was  living  on  the  land  in  question,  with  her  husband, 
at  the  testator's  death,  and  had  been  so  for  many  years  previous.  The 
plaintiff,  claiming  through  another  daughter,  contended  that  the  will 
made  all  testator's  children  tenants  in  common  of  all  his  land,  and  that 
he  was  entitled  to  a  one-seventh  part  of  this  ;  but 

Held,  that  even  if  the  will  created  a  tenancy  in  common  as  to  ail  other  lands, 
it  did  not  extend  to  lands  on  which  any  of  the  children  were  living. 

Ejectment  for  one  undivided  seventh  part  of  a  parcel  of 
land  in  the  township  of  Sandwich,  being  part  of  lot  No.  88, 
in  the  1st  concession.    Writ  tested  22nd  February  1866. 

The  defendant,  on  the  27tli  March,  1866,  appeared  for  the 
whole. 

The  plaintiif 's  claim  of  title  was  as  grantee  of  Victor 
Moross  and  Theresa  Moross,  his  wife,  daughter  and  devisee 
of  Hypolite  Poisson. 
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The  defendant's  claim  of  title  was  under  an  indenture 
made  between  William  Hedlcy  Anderson  and  others  and 
the  defendant,  dated  28th  December,  1863,  and  hj  40  years' 
possession. 

At  the  trial,  at  Sandwich,  in  April  last,  before  Morrison, 
J.,  it  was  admitted  that  Hypolite  Poisson  was  the  owner  of 
the  premises  in  question,  and  that  he  made  a  will,  dated  18th 
July,  1825,  and  that  he  died  in  1833. 

By  this  will  the  testator,  after  giving  directions  as  to  his 
funeral,  &c.,  proceeded,  "And  immediately  after  my  funeral 
it  is  my  desire  that  my  sons  and  daughters  meet  together,  to 
have  an  inventory  taken  of  all  my  goods  and  chattels,  of 
whatever  kind  or  nature,  also  of  all  my  lands  and  tenements 
lying  and  being  in  the  township  of  Sandwich  aforesaid,  in 
the  county,  district  and  province  aforesaid ;  and  at  the 
taking  of  the  said  inventory  it  is  my  wish  that  if  any  of  my 
sons  or  daughters  have  received  any  goods  or  chattels  from 
me,  that  they  give  the  same  in  to  be  appraised  ;  but  it  is  well 
understood  that  the  said  goods  or  chattels  so  appraised  is  to 
be  and  remain  in  their  hands  as  part  of  their  shares,  and  any 
of  those  that  are  living  on  any  of  my  lands  and  tenements, 
it  is  my  wish  that  he  or  they  shall  keep  the  same  at  the  in- 
ventory price ;  and  three  months  afterwards  it  is  my  desire 
that  my  sons  and  daughters  shall  meet  at  the  last  place  of 
my  residence  to  compound  and  agree  together  and  with  each 
other  for  the  division  of  my  said  goods  and  chattels,  lands 
and  tenements,  by  me  given  and  bequeathed  to  them,  their 
heirs  and  each  of  their  heirs  and  assigns  for  ever,  to  share 
and  share  alike ;  and  should  they,  my  sons  and  daughters, 
not  agree  together  for  the  division  of  the  said  estate,  then 
among  them  to  choose  two  fit  and  proper  persons  for  the 
better  and  more  perfect  dividing  of  the  said  estate,  and  if 
those  persons  so  chosen  should  not  agree  together  as  to  the 
division  of  the  said  estate,  then  a  third  person  shall  be 
chosen  by  the  two  former  persons,  and  his  decision  shall  be 
final." 

The  plaintifi"  then  put  in  a  deed,  the  execution  of  which 
was  admitted,  dated  2nd  June,  1859,  made  between  the  said 
47  VOL.  XXVI, 
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Victor  Moross  and  Therese  his  wife,  of  the  first  part,  and 
the  plaintiff  of  the  second  part,  whereby,  in  consideration  of 
$100,  they  gave,  granted,  bargained,  sold,  &c.,  to  him,  the 
premises  in  question,  together  with  other  land,  habendum  in 
fee.  On  this  deed  was  indorsed  a  certificate,  signed  by  the 
Judge  of  the  third  Circuit  Court  in  and  for  the  County  of 
Wayne,  and  State  of  Michigan,  stating  that  this  deed  was, 
on  the  2nd  June  (1859),  at  Detroit,  &c.,  duly  executed  in 
the  presence  of  Thomas  Lewis,  by  Therese  Moross,  wife  of 
Victor  Moross,  and  that  she  at  the  same  time  and  place 
being  examined  by  him  apart  from  her  husband,  appeared  to 
consent  to  depart  with  her  estate  in  the  lands  in  the  said 
deed  mentioned  freely  and  without  coercion,  &c. 

On  the  defence,  it  was  objected  that  this  certificate  was 
invalid ;  that  it  was  without  date,  did  not  state  that  the 
examination  was  before  the  Judge,  and  was  otherwise  in- 
formal.   Leave  was  reserved  to  move  on  this  objection. 

The  defendant  then  put  in  a  deed  of  partition,  bearing 
date  the  26th  September,  1833,  made  between  Hypolite 
Poisson,  yeoman,  Angelique  Baucet  dit  Jolibois,  Louis  Baucet 
dit  Jolibois,  Therese  Moross,  and  Victor  Moross  her  hus- 
band, Phillis  Poisson,  Archange  Campeau  and  Charles  Cam- 
peau,  her  husband,  and  Felix  Poisson,  co-heirs  and  devisees 
of  Hypolite  Poisson,  (Jeceased,  of  the  one  part,  and  Joseph 
Poisson,  one  of  the  co-heirs,  &c.,  of  the  other  part.  After 
reciting  the  will  of  Hypolite  Poisson,  and  that  they,  the  par- 
ties to  the  deed,  had  had  a  valuation  of  such  real  estate'  of  the 
testator  as  was  meant  to  remain  undivided,  it  was  witnessed 
that  the  said  parties  had  agreed  to  make  partition  of  the 
real  estate  as  follows.  Then  followed  a  statement  that  Joseph 
Poisson  was  to  have  in  severalty  in  fee  certain  parts  or  lots 
particularly  described  as  his  portion  ;  and  the  other  parties 
conveyed  to  him  the  said  parts  of  lots  to  hold  in  fee.  Then 
followed  a  similar  conveyance  of  certain  parts  of  lots  to 
Hypolite  Poisson  ;  then  a  similar  conveyance  to  Angelique 
Baucet,  of  the  land  (among  other  lands)  for  which  this  eject- 
ment is  brought.  This  deed  was  executed  by  all  the  parties 
named  in  the  commencement  thereof,  and  was  certified  to 
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have  been  registered  on  the  9th  of  November,  1844,  but 
there  was  no  certificate  of  the  examination  of  either  of  the 
married  women  named  therein  before  any  person  whatever, 
as  to  their  consent  to  d'epart  with  their  estate  and  interest  in 
the  said  lands. 

It  was  admitted  by  the  plaintiff  that  Louis  Baucet, 
the  eldest  son  and  heir-at-law  of  Angelique  Baucet,  con- 
veyed to  one  Caron  (as  he  swore)  about  sixteen  years  before 
the  trial ;  that  Caron  conveyed  to  Anderson  and  Paradis, 
who  conveyed  to  the  defendant,  the  land  in  question  in  this 
suit. 

Louis  Baucet  swore  that  he  got  this  land  through  his 
mother  Angelique ;  that  his  father  Louis  Baucet,  died 
twenty-nine  years  ago,  his  mother  eighteen  ;  that  he  was 
fifty  years  old  ;  and  that  as  long  as  he  could  remember  he 
lived  on  the  premises  in  question  with  his  father  and 
mother,  and  after  their  death,  until  he  sold  it  to  Caron ; 
that  his  grandfather,  Hypolite  Poisson,  died  thirty-three 
years  ago  ;  his  (the  witness')  father  and  mother  being  then 
in  possession,  and  living  on  the  premises,  and  having  done 
so  as  long  as  he  could  remember,  as  he  was  born  on  the  lot  ; 
the  plaintiff,  or  his  father  or  mother,  never  lived  thereon. 
The  land  in  question  in  this  suit  was  on  the  corner  of  the 
farm,  .and  part  of  the  town  of  Windsor,  fenced  in  and  a 
house  upon  it,  a  part  of  No.  88,  which  contained  156  acres. 
The  plaintiff's  mother  lived  in  the  State  of  Michigan  both 
before  and  since  her  father's  death.  His  father  and  mother 
paid  no  rent,  but  did  not  pretend  to  own  the  place ;  they 
expected  to  have  it  after  his  grandfather's  death. 

It  was  objected  that  the  possession  of  Louis  and  Ange- 
lique Baucet  was  not  adverse,  as  the  notice  of  claim  stated 
it,  and,  at  all  events,  it  was  displaced  by  the  deed  of  parti- 
tion, which  admitted  the  testator's  title  up  to  his  death,  and 
claimed  under  his  will ;  and  that  the  title  by  possession  was 
not  maintained. 

It  was  finally  agreed  that  a  verdict  should  be  entered  for 
the  defendant,  leave  being  reserved  to  the  plaintiff  to  move  to 
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enter  a  verdict  for  himself,  if  the  jury  ought  to  have  been  so 
directed;  the  Court  to  be  at  liberty  to  draw  inferences  of  fact 
as  a  jury  might  do. 

In  Easter  Term  Blevins  obtained  a  rule  calling  upon  the 
defendant  to  shew  cause  why  the  verdict  should  not  bo  set 
aside,  and  a  verdict  be  entered  for  the  plaintiff,  upon  the 
leave  reserved,  or  for  a  new  trial  on  the  law  and  evidence, 
and  the  weight  of  evidence. 

In  Michaelmas  Term,  Spencer  shewed  cause.  He  made 
three  points,  1st.  That  the  deed  to  the  plaintiff"  was  not 
shewn  to  have  been  executed  by  Therese  Moross  in  presence 
of  the  Judge,  who  certifies  that  he  examined  her  as  to  her 
consent;  and  that  no  year  was  mentioned  in  the  certificate, 
only  the  month  and  day  of  the  month  of  execution.  2nd. 
That  a  part  of  the  outside  sheet  of  the  deed  of  partition  had 
obviously  been  torn  off ;  that  on  this  might  have  been  written 
a  certificate  from  some  proper  judicial  ofiicer  that  he  had 
examined  Therese  Moross  touching  her  consent  to  part  with 
her  estate  and  that  she  had  freely  consented.  He  urged 
that  the  Court  having  power  to  draw  inferences  might  infer 
this,  and  then  the  defendant's  title  would  be  perfect.  8rd. 
That  the  possession  of  nearly  if  not  quite  half  a  century 
barred  the  plaintiff. 

Robert  A,  Harrison"  supported  the  rule.  The  certificate 
of  the  examination  of  Therese  Moross  is  word  for  word  in 
the  form  given  by  the  statute  14  &  15  Vic,  ch.  115.  Read- 
ing that  certificate,  the  necessary  intendment  is  that  the 
Judge  who  signed  was  present  when  she  executed  it.  The 
defence  fails,  because  the  partition  deed,  pjirporting  to  be 
executed  by  two  married  women,  has  no  certificate  of  the 
examination  of  either.  2nd.  The  will  devises  no  estate  in 
severalty  ;  and,  3rd,  the  partition  deed  affords  evidence  that 
Hypolite  Poisson  was  seized  in  1833,  when  the  plaintiff 
was  a  married  woman,  under  disability,  which  disability  con- 
tinued till  she  conveyed  to  the  plaintiff,  and  that  forty  years 
have  not  elapsed  since  her  right  of  entry  accrued. 
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Draper,  C.  J.  delivered  the  judgment  of  the  Court. 

The  only  point  requiring  any  consideration  is  the  construc- 
tion of  the  will  of  Hypolite  Poisson,  made  in  1825,  though 
he  lived  until  some  time  in  1833,  before  the  Real  Property 
Act  of  1834,  and  still  longer  before  the  Act  abolishing  the 
right  derived  from  primogeniture.  As  the  will,  under  which 
both  parties  derive  title,  refers  to  the  testator  having  sons 
and  daughters,  it  is  obvious  that  Theresa  Moross  took  no 
title  or  estate  as  heiress ;  her  only  claim  was  as  devisee. 

The  testator  obviously  meant  to  make  an  equal  division 
of  his  real  and  personal  property  among  his  seven  children. 
This  is  the  leading  object,  and  to  carry  it  out  he  desires  that 
property  received  by  any  of*  them  from  him  during  his  life- 
time shall  be  taken  into  account,  as  he  phrases  it,  "  put  in," 
and  appraised,  and  treated  as  a  satisfaction  of  so  much  as 
the  appraisal  amounts  to  of  the  share  of  the  child  who  had 
received  it.  In  like  manner  as  to  land ;  if  any  of  his  chil- 
dren are  living  upon  any  of  his  lands,  he  "  desires,"  which 
we  take  to  be  equivalent  to  wills,  that  such  children  shall 
keep  the  same  at  the  "  inventory"  prices. 

We  think  that  the  testator,  in  directing  an  inventory  to 
be  taken  of  his  goods  and  chattels  meant  more  than  a  list ; 
he  meant  an  appraisal  also ;  and  what  immediately  follows 
explains  this,  by  requiring  the  goods  previously  "received" 
to  be  appraised,  as  a  step  towards  securing  equality  among 
them  all,  but  not  in  any  way  interfering  with  the  right  of 
property  which  he  had  given  them  in  these  chattels  ;  while 
as  to  lands  which  any  of  his  children  had  occupied  by  his 
permission,  though  without  any  title  or  conveyance,  such 
child  was  to  keep  those  lands,  but  at  the  inventory  price, 
which  price  or  sum  would  operate  in  satisfaction  of  so  much 
of  their  claim  to  an  equal  part  in  value  of  the  testator's 
lands. 

This  provision,  in  .our  opinion,  affords  a  key  to  the  true 
construction  of  what  follows.  Having  provided  that  all  the 
property  which  he  died  possessed  of,  together  with  what  he 
might  have  disposed  of  to  any  of  his  children  or  permitted 
them  to  use,  should  be  valued^  he  expresses  his  will  and 
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desire  as  to  a  division  of  his  goods  and  lands  among  his  chil- 
dren, speaking  of  such  goods  and  lands  as  "  by  me  given 
and  bequeathed  to  them,  their  heirs  and  each  of  their  heirs 
and  assigns  for  ever,  to  share  and  share  alike."  His  inten- 
tion appears  to  me  to  be  to  make  a  common  fund  of  land  and 
chattels  by  a  valuation  of  the  whole,  and  by  the  language 
just  quoted  to  provide  that  each  child  should  have  an  equal 
several  share,  ascertained  according  to  that  valuation. 

We  may  concede  that  if  this  languge  had  been  used  in 
the  simple  devise  of  real  property  the  devisees  would  have 
taken  as  tenants  in  common  ;  but  the  same  words  apply 
equally  to  the  chattels  as  to  the  real  estate.  Now  the  tes- 
tator could  not  mean  to  make  his  children  tenants  in  common 
of  all  the  gojDds  which  were  to  be  put  into  the  inventory  and 
appraised,  nor  to  take  share  and  share  alike  of  all  the  goods 
of  which  he  died  possessed,  for  part  of  those  to  be  appraised 
had  already  become  the  property  of  one  or  other  of  his  chil- 
dren, and  the  value  of  those  goods  was  to  be  treated  as  part 
satisfaction  of  what  those  who  owned  them  were  to  get  under 
the  will.  He  meant  all  the  goods  previously  given  by  him 
and  also  those  remaining  at  his  death  to  be  valued,  and  that 
the  share  of  each  should  be  one-seventh  part  according  to 
that  value,  of  which  one-seventh  some  of  the  children  had 
already  got  part.  Nor  could  the  testator,  without  annulling 
the  preceding  words  of  his  will  as  to  those  parts  of  his  lands 
upon  which  any  of  his  children  were  living,  have  meant  that 
they  should  all  be  tenants  in  common  of  all  his  lands,  for 
he  would  thereby  defeat  his  expressed  will  that  any  such 
child  should  keep  such  lands  at  the  inventory  price.  There 
is  the  same  desire  indicated  as  there  was  as  to  goods — let 
each  retain  what  they  have  in  possession,  but  be  charged 
with  the  appraised  value  as  so  much  of  their  share  of  my 
whole  property;  a  disposition  inconsistent  with  the  definition 
of  a  tenancy  in  common,  where  the  ownership  of  each  tenant 
extends  through  every  part  of  the  subject  matter. 

Now  what  this  plaintiff  seeks  to  recover  is  an  undivided 
seventh  part  of  that  portion  of  Hypolite  Poisson's  real  estate 
of  which,  according  to  the  unimpeached  evidence  of  Louis 
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Baucet,  his  mother,  Archange  Baucet,  had,  with  her  hus- 
band, been  in  possession  as  long  as  he  could  recollect ;  and 
he  is  fifty  years  old,  and  swears  he  was  born  upon  the  place. 
Upon  a  proper  construction  of  this  will,  was  the  plaintiff's 
mother,  Therese  Moross,  ever  entitled  to  this  undivided 
seventh? 

We  think  she  was  not,  and  that  in  so  holding  we  are  not 
infringing  on  the  general  rule  of  construction,  that  if  there 
be  two  inconsistent  clauses  in  a  will,  the  latter  shall  prevail. 
For  this  rule  must  be  applied  in  connection  with  another, 
that  the  intention  oi  the  testator  is  to  be  collected  or  deduced 
from  the  whole  of  the  will,  from  its  leading  and  general 
tenor,  and  where  that  plainly  discloses  a  particular  method 
of  disposition,  words  and  phrases  inconsistent  therewith  must 
give  way.  And  the  authorities  shew  that  this  general  rule 
only  obtains  where  the  two  clauses  are  so  repugnant  that 
they  cannot  possibly  stand  together.  I  refer  generally  on 
this  point  to  Jarman  on  Wills,  chapter  15,  and  the  authori- 
ties there  examined. 

We  think  it  clear  that  the  testator  intended  a  division  of 
the  property  among  his  seven  children,  not  a  conversion  of 
it  into  money  and  a  division  of  the  proceeds.  We  think  it 
equally  clear  that  he  intended  that  each  child  should  take  a 
several  portion  of  tl^e  goods  and  lands.  In  order  to  lay  the 
foundation  for  equal  division,  he  requires,  as  the  first  step, 
valuation  of  everything,  expressly  including  as  to  chattels 
such  as  he  had  given  to  any  child  during  his  own  life  ;  but 
these,  though  to  be  valued,  were  still  the  property  of  him  or 
her  who  had  received  them.  As  to  the  lands,  he  had  not 
conveyed  any,  so  far  as  appears,  to  any  of  his  children,  but  he 
had  permitted  some  of  them  to  live  upon — in  other  words,  to 
possess  and  enjoy — some  parts  of  them.  All  his  lands,  like 
all  his  goods,  are  to  be  valued,  but  the  actual  possessor  or 
possessors  is  or  are  to  keep  what  they  possess  at  the  testator's 
death,  at  the  inventory  price.  And  this  plainly  expressed 
intention  (for  I  treat  the  words  "  it  is  my  wish,"  as  equiva- 
lent to  it  is  my  will)  must  be  taken  in  connection  with  the 
subsequent  declaration  of  what  he  desired,  namely,  that  his 
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children  should  meet  together  and  agree  to  the  division  of 
his  goods  and  chattels,  lands  and  tenements  "  by  me  given 
and  bequeathed  to  them,  their  heirs  and  each  of  their  heirs 
and  assigns  for  ever,  to  share  and  share  alike."  Conceding 
for  argument's  sake  that  these  latter  words  create  a  tenancy 
in  common  as  to  other  lands,  we  cannot  find  any  reason  for 
thinking  that  they  extend  to  those  lands  previously  referred 
to  as  those  on  which  any  of  his  children  had  been  previously 
living. 

We  understand  that  the  plaintiff's  claim  is  to  a  share  of 
the  land  spoken  of  by  Louis  Baucet,  lands  on  which  his 
father  and  mother  were  living  many  years  before  Hypolite 
Poisson  died.  His  claim  is  under  this  will.  We  think  the 
true  construction  of  the  will  does  not  support  it. 

Rule  discharged. 


Waddell  v.  Robertson  et  al. 

County  Court  appeal — Bond,  construction  of—C.  S.  U,  C.  ch.  15,  sw.  68. 

R.,  being'plaintiff  inthe  County  Court,  appealed  to  this  Court,  giving  a  bend 
to  the  defendant  W.,  as  required  by  the  statute,  to  abide  by  the  decision 
of  this  Court  of  the  cause,  and  "  to  pay  all  such  sums  of  money  and 
costs  as  well  as  of  the  said  suit  as  of  the  said  appeal  as  should  be  award- 
ed and  taxed  to  said  W."  The  appeal  having  been  dismissed,  W.  reco- 
vered judgment  in  the  Court  below.  Held,  affirming  the  judgment  of  the 
County  Court,  that  the  bond  compelled  R.  to  pay  W.'s  costs  of  defence 
taxed  there,  not  merely  the  costs  of  appeal. 

Where*  the  decision  of  the  Court  appealed  to  in  effect  sustains  a  judgment 
of  the  County  Court,  which  disposes  of  the  cause  in  the  respondent's 
favor,  or  directs  a  proceeding  or  judgment  which  has  that  effect,  the  bond 
is  a  security  for  any  debt  or  damages  awarded,  and  for  the  costs  of  the 
cause  as  well  as  of  the  appeal. 

Appeal  from  the  County  Court  of  Northumberland  and 
Durham. 

Declaration — ^that  the  defendants  by  their  bond  became 
bound  unto  the  plaintiff  in  the  sum  of  £30,  to  be  paid  by  the 
defendants  to  the  plaintiff,  subject  to  a  condition,  that  if  the 
defendants  and  one  R.  should  jointly  and  severally  abide  by 
the  decision  of  the  Court  of  Queen's  Bench  for  Upper  Canada, 
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of  a  certain  cause  pending  in  the  County  Court  of  the  said 
United  Counties,  wherein  the  said  R.  was  plaintiff,  and  the 
said  Robert  Needham  Waddell,  defendant,  and  appealed  to 
the  said  Court  of  Queen's  Bench,  and  should  pay  all  such 
sums  of  money  and  costs,  as  well  of  the  said  suit  as  of  the 
said  appeal,  as  should  be  awarded  and  taxed  to  the  said 
R.  N.  W.,  the  said  bond  should  be  void  ;  and  the  said  appeal 
having,  by  the  judgment  of  the  said  Court  of  Queen's  Bench, 
been  dismissed  with  costs,  the  said  R.  N.  W.  afterwards,  to 
wit,  on,  &c.,  recovered  judgment  in  the  said  County  Court 
against  the  said  R.  in  the  said  cause  ;  and"  the  sum  of  $35.87 
was  thereupon  duly  awarded  and  taxed  therein  to  the  said 
R.  N.  W.,  as  and  for  his  costs  of  defence  of  the  said  suit. 
But  although  the  costs  of  the  said  appeal  were  duly  paid  to 
the  said  R.  N.  W.,  yet  neither  the  said  R.,  nor  the  said 
defendants,  nor  either  of  them,  (though  respectively  required 
so  to  do),  have  paid  the  said  sum  of  $35.87,  so  awarded  and 
taxed  to  the  said  R.  N.  W.  in  the  said  suit,  or  any  part 
thereof,  and  the  same  is  still  wholly  due  and  unpaid. 

Plea,  that  the  said  R.,  before  action,  did  pay  all  such 
sums  of  money  and  costs  as  well  of  the  said  suit  as  of  the 
said  appeal  as  were  awarded  and  taxed  to  the  said  R.  N.  W., 
by  the  said  Court  of  Queen's  Bench,  according  to  the  condi- 
tion of  the  said  bond  in  the  said  declaration  mentioned. 

Demurrer,  on  the  grounds,  that  the  plea  of  the  defendants 
raises  an  immaterial  issue,  by  averring  the  performance  of  a 
mere  matter  of  fact  not  charged  as  a  breach  of  condition  in 
the  declaration — namely,  the  payment  of  the  costs  awarded 
and  taxed  by  the  said  Court  of  Queen's  Bench ;  that  the 
plea  of  the  defendants  sets  forth  a  performance  of  the  condi- 
tion otherwise  than  in  the  terms  of  the  condition  itself,  and 
is  uncertain  and  ambiguous. 

Defendants  joined  in  demurrer,  and  excepted  to  the  decla- 
ration :  1.  That  the  declaration  is  defective  and  bad,  in  not 
containing  an  averment  or  statement  that  the  Court  of  Queen's 
Bench  awarded  the  costs  of  the  suit  between  the  said  R.  and 
the  said  R.  N.  W.  mentioned  in  the  declaration,  as  well  as 
the  costs  of  appeal,  to  be  paid  by  the  said  R.,  or  the  defen- 
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dants ;  and  in  not  stating  that  the  said  costs  of  suit  were 
certified  to  and  formed  part  of  the  judgment  of  this  honor- 
able Court,  according  to  the  statute  in  that  behalf.  2.  That 
the  costs  of  appeal  only  were  awarded  by  the  said  Court  of 
Queen's  Bench  to  be  paid  by  the  said  R.,  and  not  the  costs 
of  the  said  suit.  3.  That  the  plaintiff  admits  by  his  decla- 
ration that  he  has  no  cause  of  action,  inasmuch  as  he  alleges 
that  he. has  been  fully  paid  the  said  costs  of  appeal. 

The  judgment  of  the  Court  below  was  in  favour  of  the 
plaintiff,  on  the  ground  that  defendants  were  bound  to  pay 
not  only  the  costs  awarded  by  the  Court  of  Queen's  Bench, 
i.  e.,  the  costs  of  appeal,  but  the  costs  of  the  suit  awarded 
and  taxed  in  the  County  Court. 

The  defendants  appealed.      •  ' 

J.  D,  Armour,  for  the  appellants,  cited  Stansfield  v.  Hel- 
lawelU  7  Ex.  373 ;  Robinson  v.  Waddell,  24  U.  C.  R.  488. 
C.  S,^  Patterson,  contra. 

Draper,  C.  J.,  delivered  the  judgment  of  the  Court. 

We  are  of  opinion  the  plaintiff  is  entitled  to  our  judgment 
on  this  appeal,  first,  because  the  plea  is  not  in  form  an  answer 
to  the  declaration,  and,  second,  because  we  are  of  opinion 
that  the  declaration  is  sufficient. 

The  clause  (68)  of  the  County  Court  Act,  Consol.  Stat. 
U.  C.  ch.  15,  is  not  very  clearly  "expressed.  It  states  that 
the  condition  of  the  appeal  hond  shall  be  to  abide  by  the 
decision  of  the  cause  the  Court  to  he  appealed  to,  and  to 
pay  all  sums  of  money  and  costs  as  well  of  the  suit  as  of 
the  appeal  awarded  and  taxed  to  the  opposite  party." 

In  the  original  Act,  8  Vic.  ch.  13,  sec.  57,  the  words  "  by 
the  Court  to  be  appealed  to"  are  not  to  be  found.  Their 
introduction  has  given  rise  to  a  doubt.  The  Court  appealed 
to  does  not  and  cannot,  in  a  great  many  instances,  decide 
the  cause,  because  the  decision  of  the  matter  appealed  is  not 
an  end  of  the  cause,  and  the  Judge  of  the  County  Court  has 
to  proceed  in  it  according  to  the  decision  on  the  appeal. 

Take,  for  instance,  what  may  be  and  I  have  reason  to  be- 
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lieve  are  the  facts  of  this  case.  The  plaintiff  Waddell  was  sued 
in  the  County  Court.  A  verdict  was  given  against  him.  He 
applied  for  a  new  trial,  and  the  Court  below  granted  it.  This 
decision  was  appealed  against,  and  the  bond  now  sued  upon 
was  given.  The  appeal  was  dismissed,  and  the  declaration 
avers  that  afterwards  the  present  plaintiff  recovered  judg- 
ment against  the  plaintiflf  below,  Robinson,  and  taxed  his 
costs  of  defence  at  $35.87,  for  which  he  now  sues  on  the 
bond,  admitting  in  the  declaration  that  the  costs  of  the 
appeal  had  been  paid.  The  costs  'of  defence  could  not  have 
been  taxed  in  the  Queen's  Bench,  for  at  the  determination 
of  the  appeal  it  was  uncertain  who  would  succeed  in  the 
action,  which,  according  to  the  County  Court  Act,  was  pro- 
ceeded with  in  the  lower  tribunal  to  which  i-t  was  remitted. 

The  only  question  is,  does  the  bond  extend  to  cover  these 
costs  of  defence,  or  is  there  a  distinction  when  a  defendant 
appeals  and  when  a  plaintiff  appeals,  as  to  the  effect  of  the 
bond  ? 

Cases  may  be  suggested  which  render  the  meaning  of  the 
language  used  somewhat  doubtful. 

If  there  be  a  decision  adverse  to  the  defendant,  as  on  a 
motion  to  enter  verdict  on  leave  reserved,  and  he  appeals, 
and  the  appeal  is  dismissed,  will  not  the  words  of  the  condi- 
tion, "  to  pay  all  sums  of  money  and  costs  as  well  of  the  suit 
as  of  the  appeal,"  make  the  obligors  responsible  for  the  debt 
as  well  as  the  costs  ?  . 

If  a  verdict  be  given  against  a  defendant,  and  he  applies 
for  a  new  trial,  which  is  refused,  and  he  appeals,  and  the 
Court  of  Appeal  order  a  new  trial,  then,  as  according  to  the 
statute  the  appeal  bond  is,  after  the  opinion  of  the  Court  of 
Appeal  is  given,  to  be  delivered  to  the  successful  party,  the 
defendant  is  entitled  to  his  bond,  and  though  the  plaintiff 
afterwards  recovers,  yet  the  bond  will  not  be  a  security  to 
him,  as  it  may  be  in  the  case  first  supposed. 

Here  the  plaintiff  below  was  the  appellant,  and  though  his 
bond  was  according  to  the  words  of  the  statute,  yet  he  would 
not  be  liable  to  pay  any  sum  of  money  except  what  would 
be  taxed  as  part  of  the  costs,  unless  in  the  exceptional  case 
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of  a  plea  of  set-off  and  verdict  upon  it  awarding  some  sum 
to  the  defendant.  The  case  being  remitted  for  further  pro- 
ceeding in  the  Court  below,  is  the  bond  a  security  for  the 
costs  in  the  Court  below  up  to  the  time  of  the  appeal,  and 
after  the  determination  of  the  appeal,  or  to  either  of  them  ? 

We  think  the  true  construction  of  the  act  is,  that  where 
the  decision  of  the  Court  of  Appeal  in  effect  sustains  a  judg- 
ment of  the  County  Court  which  disposes  of  the  cause,  or 
directs  a  proceeding  or  judgment  which  has  that  effect,  in  the 
respondent's  favour,  there  the  bond  is  a  security  for  any 
debt  or  damages  awarded,  and  for  the  costs  of  the  cause  as 
well  as  of  the  appeal. 

Where  the  appellant  succeeds,  he  is  entitled  to  have  the 
appeal  bond  delivered  up  to  him. 

Appeal  dismissed. 


Parsons  y.  Ferriby. 

Ejectment — Notice  of  title — Amendment — Practice — Misconduct. 

In  ejectment,  the  plaintiff's  notice  of  title  being  defective,  in  claiming  under 
an  agreement  for  a  lease  instead  of  a  lease,  the  Judge  at  Nisi  Prius 
granted  a  summons  to  amend  it,  returnable  before  himself  as  a  Judge  in 
Chambers,  in  half  an  hour,  and  upon  it  made  an  order  for  the  amend- 
ment.   The  case  then  proceeded,  and  the  plaintiff  had  a  verdict. 

It  is  no  ground  for  a  new  trial  that  the  cause  was  taken  out  of  its  turn  on 
the  docket. 

Defendant  moved  against  the  verdict  for  irregularity,  because  no  issue  book 
had  been  served  in  time,  shewing  by  his  affidavits  that  notice  of  trial  was 
given  on  the  11th  October,  and  that  on  the  commission  day  an  issue  book 
with  notice  of  plaintiff's,  but  not  of  defendant's  title,  was  served.  In 
answer  it  was  sworn  that  with  the  notice  of  trial  an  issue  book  had  been 
served,  with  which,  for  a  reason  explained,  no  copy  of  plaintiff's  notice 
of  title  was  given,  and  that,  according  to  promise,  such  notice  was  given 
afterwards,  to  which  a  copy  of  the  issue  book  was  attached,  to  make  it 
intelligible. 

The  Court  severely  censured  the  conduct  of  defendant's  attorney,  in  sup- 
pressing the  fact  of  an  issue  book  having  been  delivered  with  the  notice 
of  trial. 

Quoere,  whether  when  A.  is  in  possession  of  premises,  as  hired  servant  of  B., 
a  writ  of  ejectment  should  not  be  directed  to  the  latter. 

Ejectment  for  the  Ker  Hill  farm,  in  the  township  of 
Brantford.  The  summons  was  addressed  to  Ferriby,  who 
did  not  enter  an  appearance,  and  was  dated  31st  January, 


PARSONS  V.  FERRIBY. 


381 


1866.  On  the  17th  May,  1866,  a  Judge's  order  was  made, 
that  John  Crosby  McNaught  be  at  liberty  to  appear  and 
defend  the  suit  along  with  and  in  addition  to  the  other 
defendants,  against  whom  judgment  had  been  signed,  that 
judgment  to  stand,  .but  proceedings  thereon  to  be  stayed 
till  the  final  result  of  this  cause  with  McNaught. 

The  plaintiflf 's  claim  of  title,  served  with  the  writ  of  sum- 
mons, was  by  virtue  of  an  agreement  for  a  lease  of  the  said 
premises,  between  one  John  McNaught,  as  lessor,  and  Robert 
Ballingall  as  lessee,  and  a  purchase  thereof  from  the  Sheriff 
of  the  County  of  Brant,  under  an  execution  out  of  the  County 
Court  of  that  county,  at  the  suit  of  John  Jenkins  against 
Robert  Ballingall. 

It  is  unnecessary  to  set  out  McNaught's  notice  of  title, 
as  nothing  whatever  turns  upon  it. 

The  trial  took  place  at  Brantford,  before  Adam  Wilson, 
J.,  in  October,  1866. 

No  one  appeared  as  counsel  for  either  Ferriby  or 
McNaught. 

The  plaintiff  gave  evidence  sufficiently  establishing,  in  the 
opinion  of  the  learned  Judge,  or  rather  sufficient  to  be  left  to 
the  jury  to  establish,  that  there  was  a  legal  estate  and  term 
existing,  liable  to  seizure  and  sale,  and  it  was  seized  and 
sold  by  the  Sheriff. 

But  during  the  trial  the  learned  Judge  noticed  that  the 
plaintiff's  notice  of  title  was  under  an  agreement  for  a  lease, 
and  not  under  a  lease  ;  and  being  of  opinion  that  under  such 
a  notice  evidence  of  a  lease  was  not  admissible,  he,  according 
to  his  report  of  the  trial,  granted  a  summons  upon  the  defen- 
dant to  appear,  in  half  an  hour  after  service,  to  shew  cause 
before  the  learned  Judge,  as  a  Judge  in  Chambers,  why  the 
notice  should  not  be  amended  ;  acting  under  the  authority  of 
Boe  Staniuay  v.  Bock  (6  Jur.  266).  The  defendant's  attor- 
ney appeared  to  this  summons  and  shewed  cause,  and  filed  an 
affidavit.  After  hearing  the  parties  by  their  attorneys  or 
agents,  the  learned  Judge  made  an  order,  which  was  attached 
to  the  record  of  Nisi  Prius,  for  the  amendment.  No  con- 
ditions were  stated  in  the  order.  Then  the  plaintiff's  counsel 
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summed  up  his  evidence ;  the  learned  Judge  charged  the 
jury;  and  they  found  for  the  plaintiff. 

In  Michaelmas  Term  M.  0.  Cameron,  Q.  C,  obtained  a 
rule  calling  upon  the  plaintiff  to  shew  c^iuse  why  the  verdict 
should  not  be  set  aside  for  irregularity,  as  no  issue  book  was 
served  eight  days  before  the  assizes,  and  the  cause  was  tried 
out  of  its  turn  in  McNaught's  absence  ;  or  on  the  merits, 
McNaught  being  owner  in  fee,  and  his  tenant,  Ballingall, 
having  surrendered  his  term  before  the  same  was  sold  by 
the  Sheriff,  or  bound  by  the  execution  under  which  the 
Sheriff  sold;  and  on  grounds  disclosed  in  affidavits  and 
papers  filed. 

In  this  term  Robert  A,  Harrison  shewed  cause,  citing 
Heron  Y.  MUott  et  al,  1  U.  C.  L.  J.  156  N.  S. ;  Peebles  v. 
Lottridge,  IS  U.  C.  R.  628. 

M,  0.  Cameron,  Q.  C,  supported  the  rule. 

Draper,  C,  J.,  delivered  the  judgment  of  the  Court. 

The  defendant's  case,  as  made  by  the  affidavits,  on  the  ques- 
tion of  practice  and  regularity  was  this  :  He  admitted  ser- 
vice of  notice  of  trial  on  the  eleventh  day  of  October,  for 
Monday  the  22nd  of  the  same  month,  but  shewed  by  affida- 
vits that  about  nine  o'clock,  a.  m.,  of  the  assize  day,  an 
issue  book,  to  which  was  attached  a  notice  of  the  plaintiff's 
title  (but  not  of  defendant's)  was  served,  and  that  about  an 
hour  afterwards  the  plaintiff's  attorney  served  a  notice 
requiring  McNaught  to  prove  his  legal  title  to  the  posses- 
sion, whereupon  defendant's  attorney  told  the  plaintiffs  that 
he  could  not  go  to  trial  until  the  Thursday,  and  could 
not  accept  the  issue  book  unless  upon  that  understanding, 
and  that  if  the  case  was  called  on  before,  the  plaintiff's  attor- 
ney must  withdraw  the  record,  or  he  (defendant's  attorney) 
would  object  to  the  service  of  the  issue  book  :  that  the  cause 
was  tried  on  Tuesday,  23rd  October,  before  a  case  which 
stood  before  it  on  the  docket,  and  before  the  arrival  of  the 
defendant's  witnesses,  when  the  defendant's  attorney  was 
not  in  Court,  and  no  counsel  appeared  for  defendant. 
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The  answer  to  this  is,  an  affidavit  distinctly  swearing  that 
with  the  notice  of  trial  an  issue  book,  with  a  copy  of  defen- 
dant's notice  of  title  attached,  was  served  on  defendant's 
attorney,  and  an  explanation  is  given  why  a  copy  of  the 
plaintiff's  notice  of  title  was  not  given  at  the  same  time,  and 
that,  according  to  &  promise  made,  the  plaintiif 's  attorney 
served,  on  the  22nd  of  October,  a  copy  of  the  plaintiff's 
title,  and  served  with  it  a  copy  of  the  issue  book,  because 
the  notice  referred  to  the  lands  and  tenements  "  in  the  an- 
nexed writ  named,"  and  the  issue  book,  containing  a  copy 
of  the  writ,  would  make  the  notice  clearly  intelligible. 

It  is  a  very  improper  and  reprehensible  act  in  the  defen- 
dant's attorney  to  bring  this  application  before  the  Court, 
with  a  suppression  of  the  material  fact  that  an  issue  book 
was  delivered  on  the  11th  of  October,  together  with  the 
notice  of  trial.  If  it  was  defective  because  a  copy  of  the 
plaintiff's  claim  of  title  was  not  attached,  and  if  this  be  an 
irregularity,  and  the  defendant's  attorney  intended  to  avail 
himself  of  it,  he  should,  we  apprehend,  have  returned  it,  or 
at  l^ast  have  given  the  plaintiff's  attorney  notice  of  the 
alleged  irregularity,  and  not  to  proceed  to  trial.  The  affi- 
davit of  the  defendant's  attorney  displaces  this  ground  of 
objection,  and  if  this  were  the  only  question  our  inclination 
is  strong  that  we  should  discharge  the  rule  and  make  the 
defendant's  attorney  pay  the  costs. 

Nor  do  we  attach  any  importance  to  the  objection  that 
the  cause  was  taken  out  of  its  turn,  for  though  there  was  one 
cause  entered  before  it,  which  was  untried,  that  cause,  it  is 
sworn,  had  been  fixed  for  the  following  day  ;  and  we  do  not 
think  it  any  ground  of  objection  in  itself,  for  we  do  not  agree 
that  the  Judge  at  Nisi  Prius  has  his  course  fettered  by  the 
order  in  which  cases  are  entered  on  the  docket.  His  duty 
is  rather  so  to  proceed  as  will  best  facilitate  the  transaction 
of  the  business  before  him,  and  it  is  left  in  his  discretion  how 
to  discharge  this  duty.  Besides,  it  is  obvious  the  defen- 
dant's counsel  advisedly  abstained  from  appearing.  If  it 
had  appeared  clear  that  he  did  so  because  on  the  claim  of 
title  put  in  by  the  plaintiff  it  was  impossible  he  should  sue- 
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ceed,  and  therefore  the  defendant  need  not  defend,  there 
would  have  been  more  apparent  reason  for  such  a  course, 
though  he  would  have  incurred  the  peril  of  the  24th  section 
of  the  Ejectment  Act,  as  expounded  by  rule  94  of  the  rules 
of  Trinity  Term,  20  Vic.  By  not  appearing  he  would  admit 
the  title  set  out  in  the  plaintiff 's  notice,  to  which  title  the 
plaintiff  was  limited,  and  he  might  have  been  content  to 
admit  that  title,  which,  as  the  learned  Judge  held  at  the 
trial,  amounted  to  nothing.  He  could  not  be  blamed  for 
not  anticipating  what  really  did  occur  as  to  the  amendment. 

As  to  the  merits,  we  are  not  satisfied  that  if,  as  appears 
by  an  affidavit  filed  by  the  plaintiff,  Ferriby  was  in  pos- 
session as  the  hired  servant  of  Eallingall  the  tenant,  that 
the  writ  should  not  have  been  directed  to  him,  but  no  objec- 
tion is  taken  on  that  score. 

The  Sheriff's  deed,  dated  the  31st  January,  1856,  recites 
that  Ballingall  is  in  possession  of  all  the  property  seized 
under  the  execution,  and  the  ejectment  summons  is  dated 
the  same  day. 

Nor  is  any  question  made  respecting  the  amendment  at 
the  trial,  the  particulars  of  which  are  only  before  us  through 
the  learned  Judge's  report  of  the  trial.  As  that  amendment 
purports  to  have  been  made  in  Chambers,  and  not  by  the 
learned  Judge  sitting  at  Nisi  Prius,  any  objection  could 
only  have  been  taken  on  motion  to  rescind  the  order  to 
amend.    For  the  purposes  of  this  motion  it  is  acquiesced  in. 

[The  learned  Chief  Justice  then  proceeded  to  discuss 
further  the  merits  of  the  case,  upon  which,  under  all  the 
circumstances,  it  was  thought  proper  to  grant  a  new  trial  on 
payment  of  costs.] 

JN'ew  trial,  on  'payment  of  costs. 
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Regina  v.  Magrath. 

Indictment  tinder  C.  S.  U.  C,  ch.  98 — Flea,  Autrefois  Acquit. 

The  prisoner  beiug  indicted  under  Consol.  Stat,  U.  C,  ch.  98,  and  charged 
as  a  citizen  of  the  United  States,  was  acquitted  on  proving  himself  to  be 
a  British  subject.  He  was  then  indicted  as  a  subject  of  Her  Majesty, 
and  pleaded  autrefois  acquit. 

Held,  that  the  plea  was  not  proved,  for  that  by  the  statute  the  offence  in 
the  case  of  a  foreigner  and  a  subject  is  substantially  different,  the  evi- 
dence, irrespective  of  national  status,  which  would  convict  a  foreigner, 
being  insufficient  as  against  a  subject ;  and  the  prisoner  therefore  was 
not  in  legal  peril  on  the  first  indictment. 

The  prisoner  was  indicted  under  the  third  section  of 
Consol.  Stat.  U.  C,  ch.  98 — that  is,  under  the  section  sub- 
stituted for  the  thirH  section  of  the  original  act,  and  directed 
to  be  taken  and  read  as  such  third  section,  by  the  statute 
29-30  Vic,  ch.  4,  sec.  2.  The  substituted  third  section 
read  thus  : 

Every  subject  of  Her  Majesty,  and  every  citizen  or 
"  subject  of  any  foreign  state  or  country  who  has  at  any 
"  time  heretofore  offended  or  may  at  any  time  hereafter 
"  offend  against  the  provisions  of  this  act,  is  and  shall  be 

held  to  be  guilty  of  felony,  and  may,  notwithstanding  the 
"  provisions  hereinbefore  contained,  be  prosecuted  and  tried 
^'  before  any  Court  of  Oyer  and  Terminer  and  General  Gaol 
"  Delivery,  in  and  for  any  county  in  Upper  Canada,  in  the 
^'  same  manner  as  if  the  offence  had  been  committed  in  such 

county,  and  upon  conviction  shall  suffer  death  as  a  felon." 

The  third  section,  for  which  this  was  substituted,  contained 
substantially  the  same  provisions,  but  extended  only  to  citi- 
zens or  subjects  of  any  foreign  state  or  country. 

By  the  first  section  of  this  act  (ch.  98)  any  citizen  or  sub- 
ject of  any  foreign  state  or  country  at  peace  with  Her 
Majesty,  who  is  or  continues  in  arms  against  Her  Majesty 
within  Upper  Canada,  or  commits  any  act  of  hostility  therein, 
or  enters  Upper  Canada  with  design  or  intent  to  levy 
war  against  Her  Majesty,  or  to  commit  any  felony  therein 
for  which  any  person  would,  by  the  laws  of  Upper  Canada, 
be  liable  to  suffer  death,  may  be  tried  and  sentenced  by  a 
Militia  General  Court  Martial, 
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The  second  section  is,  that  if  any  subject  of  Her  Majesty, 
within  Upper  Canada,  levies  war  against  Her  Majesty,  in 
company  with  any  subjects  or  citizens  of  any  foreign  state 
or  country  then  at  peace  with  Her  Majesty,  or  enters 
Upper  Canada  in  company  with  any  such  subjects  or  citizens 
with  intent  to  levy  war  on  Her  Majesty,  or  to  commit  any 
such  act  of  felony  as  aforesaid,  or  if  with,  the  design  or 
intent  to  aid  or  assist  he  joins  himself  to  any  person  or 
persons  whatsoever,  whether  subjects  or  aliens,  who  have 
entered  Upper  Canada  with  design  or  intent  to  levy  war  on 
Her  Majesty,  or  to  commit  any  such  felony  within  the  same, 
such  subject  may  be  tried  by  a  Militia  Court  Martial,  in 
like  manner,  &c. 

Under  this  act  the  prisoner  was  indicted  at  the  Court  of 
Oyer  and  Terminer  and  General  Gaol  Delivery  held  in  and 
for  the  County  of  York,  on  the  13th  January,  1867,  before 
Morrison,  J.,  charging  him  as  a  subject  of  Her  Majesty,  that 
he  on,  &c.,  at,  &c.,  in  Upper  Canada,  in  company  with  divers 
citizens  of  the  United  States  of  America,  then  at  peace  with 
Her  Majesty,  feloniously  did  enter  Upper  Canada  with  intent 
to  levy  war  against  Her  Majesty,  against  the  form,  &c. 

The  second  count  stated  that  certain  persons  entered 
Upper  Canada  with  intent  feloniously  to  make  war  on  Her 
Majesty,  and  that  the  prisoner  feloniously  joined  himself  to 
such  persons  with  intent  and  design  to  assist  them  in  levy- 
ing war. 

The  third  count  stated  that  the  prisoner,  in  company  with 
divers  citizens  of  a  foreign  state  (as  before),  who  were  unlaw- 
fully and  feloniously  assembled,  armed,  and  arrayed  in  a 
warlike  manner  against  Her  Majesty,  did  feloniously  levy 
war  against  Her  Majesty,  &c. 

To  this  indictment  the  prisoner  pleaded  autrefois  acquit^ 
on  which  the  Attorney  General  joined  issue. 

It  was  proved  that  at  the  Court  of  Oyer  and  Terminer 
and  General  Gaol  Delivery  held  for  the  County  of  York,  the 
prisoner  had  been,  on  the  8th  October,  1866,  tried  upon  an 
indictment  for  felony,  the  first  count  of  which  indictpaent 
charged  him  "being  a  citizen  of  a  certain  foreign  state,  to 
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*'wit  the  United  States  of  America,"  on,  &c.,  at,  &c.,  and 
while  the  said  foreign  state  was  at  peace  with  Her  Majesty, 
with  feloniously  entering  Upper  Canada,  with  divers  other 
persons,  with  intent  to  levy  war  against  the  Queen.  The 
second  count  charged  that  the  prisoner,  being  a  citizen  of  a 
certain  foreign  state  (as  in  the  first  count)  having  before 
then  joined  himself,  and  being  then  and  there  joined  to 
divers  other  persons,  was  feloniously  in  arms  against  Her 
Majesty,  within  Upper  Canada,  with  intent  to  levy  war 
against  the  Queen,  kc. 

The  third  count  began  like  the  other  two,  and  alleged  that  the 
prisoner,  having  before  joined  himself  and  being  then  joined 
to  divers  other  persons  who  were  feloniously  in  arms  against 
Her  Majesty,  did  feloniously  commit  an  act  of  hostility 
against  Her  Majesty  within  Upper  Canada,in  this,  that  he  and 
-the  said  other  persons,  armed  and  arrayed  in  a  warlike 
manner,  feloniously  did  assault  and  attack  Her  Majesty's 
liege  subjects,  in  the  peace  of  our  lady  the  Queen  then 
being,  with  intent  to  levy  war  against  Her  Majesty. 

Proof  was  given  of  the  identity  of  the  prisoner  with  the 
person  tried  on  this  indictment  in  October,  and  the  evidence 
given  against  him  on  that  trial  was  substantially  proved, 
and  also  that  on  that  trial  evidence  was  given  that  the 
prisoner  was  a  British  subject,  and  that  the  learned  Judge 
(John  Wilson,  J.)  who  then  presided,  directed  his  acquittal. 

Upon  this  the  prisoner's  counsel  contended  the  jury  should 
be  directed  to  find  for  the  prisoner.  The  learned  Judge 
held  that  the  plea  was  not  sustained,  and  the  jury  found  for 
the  Crown.  The  prisoner  then  pleaded  not  guilty,  and  was 
tried  and  convicted,  and  the  learned  Judge  reserved  the 
case  for  the  opinion  of  this  Court. 

J.  H.  Cameron,  Q.  C,  and  Uohert  A.  Harrison,  for  the 
Crown,  cited  Regina  v.  Green,  7  Cox  186  ;  Regina  v. 
Knight,  9  Cox  437  ;  Regina  v.  Gonnell,  6  Cox  178  ; 
Regina  v.  Drury,  3  C.  &  K.  190,  S.  C,  3  Cox  544 ;  Regina  , 
V.  Dingman,  22  U.  C.  R.  283;  Rex  y,  Ooogan,  lliQd.ch. 
C.  C.  448;  Rex  v.   Welsh,  1  Moo.  C.  C.  175;  Vauxs 
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Case,  4  Co.  44  a  ;  Wrote  v.  Wigges,  lb.  45  h ;  Com.  Dig., 
Indictment,  L.  ;  Regina  v.  Charlestvorth,  9  Cox  58. 

K.  McKenzie,  Q.  C,  contra,  cited  Bex  v.  Sheen,  2  C.  & 
P.  634;  RexY.  Wildey^l  M.  k  S.  184  ;  Regina  y.  Austin, 
2  Cox  59  ;  Vandercomb's  case,  2  Leach  C.  C.  720 ;  Rex  v. 
Clark,  1  B.  &  B.  473 ;  Rex  v.  Birchenough,  1  Moo.  C.  C. 
477 ;  Regina  v.  Qould,  9  C.  &  P.  364. 

Draper,  C.  J. — If  the  prisoner  might  have  been  convicted 
upon  the  first  indictment,  although  in  fact  he  was  acquitted 
by  a  mistaken  direction  of  the  Judge,  he  may  plead  autrefois 
acquit.  As  where  S.  was  indicted  of  burglary  laid  upon  the 
1st  August,  and  the  evidence  shewed  it  was  done  on  the  1st 
of  September,  and  not  on  the  1st  August,  and  thereupon  he 
was  acquitted,  and  again  indicted  laying  the  true  day,  it  was 
held  he  ought  not  to  be  tried  again  "  for  he  mought  have 
been  found  guilty  on  the  first  indictment" — 2nd  Inst.  318. 

Therefore,  if  the  substituted  section  in  substance  and  effect 
makes  it  indifferent  whether  the  prisoner  was  a  citizen  of  a 
foreign  state,  for  that  the  offence  and  felony  are  the  same, 
then  his  acquittal  when  charged  as  a  foreigner,  though  by 
direction  of  or  in  accordance  with  the  opinion  of  the  Judge 
who  tried  him,  is  an  acquittal  of  the  felony,  and  he  cannot  be 
put  a  second  time  in  peril  on  account  thereof. 

The  words  are  every  subject  of  Her  Majesty,  and  every ' 
citizen  or  subject  of  a  foreign  state,  who  has,  &c.    It  is  con- 
tended that  these  words  mean  neither  more  nor  less  than 
every  person,  who  has,  &c. 

But  the  section  goes  on  thus,  ^'  who  has  at  any  time  here- 
tofore offended  or  may  at  any  time  hereafter  offend  against 
the  provisions  of  this  act,  is  and  shall  be  held  to  be  guilty 
of  felony,"  &c. 

As  the  act  originally  stood,  a  British  subject  could  only 
be  tried  by  court  martial  for  the  compound  offence  described 
in  the  second  section,  and  that  second  section  does  not  con- 
stitute the  compound  offence  a  felony.  If  it  had  done  so,  I 
apprehend  the  trial  might  have  been  before  the  ordinary  tri- 
bunals as  well  as  before  a  court  martial. 
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The  second  section  is  not  in  express  terms  altered  by  the 
latter  statute,  nor,  as  far  as  I  see,  was  it  the  intention  to 
alter  it  further  than  by  declaring  the  offence  defined  to  be 
felony.  It  is  a  felony  not  simply  consisting  of  levying  war  in 
Upper  Canada  against  the  Queen,  or  of  entering  into  Upper 
Canada  with  intent  to  levy  war,  or  to  commit  any  felony 
therein  punishable  by  death ;  but  the  doing  these  or  some 
other  acts  in  company  with  foreigners,  with  the  intents  men- 
tioned, or  either  of  them ;  and  this  enactment  is  confined  to 
British  subjects. 

The  first  section  points  at  the  subjects  of  foreign  states  at 
peace  with  Her  Majesty,  and  does  not  combine  the  acts  which 
in  the  second  section  are  made  punishable  with  an  associa- 
tion with  British  subjects.  Under  it  foreigners  may  be  tried 
and  convicted,  though  none  but  foreigners  have  offended. 
British  subjects  do  not  commit  the  statutable  felony  unless 
by  reason  of  their  association  with  foreigners. 

The  offence  against  the  acts  committed  by  a  British  sub- 
ject, requires  proof  not  only  of  the  status  as  such  subject, 
but  also  of  the  joining  with  foreigners  in  the  commission  of 
it.  The  same  evidence,  irrespective  of  national  status,  which 
would  convict  the  foreigner,  would  not  convict  the  subject ; 
and  a  man  indicted  under  this  act  as  a  foreigner  is  entitled, 
on  proof  of  his  being  a  subject,  to  an  acquittal,  because  as 
against  the  subject  additional  averments  and  proofs  are  neces- 
sary. 

I  think  therefore  that  the  substituted  section  does  not  make 
the  change  in  the  law  which  was  suggested,  and  that  the  new 
third  section  must  be  construed  as  intended  to  preserve  the 
distinction  between  the  offences  committed  by  a  foreigner  or 
a  subject  of  Her  Majesty. 

But  apart  from  this,  it  is  contended  that  the  substance  of 
the  offence  charged  in  both  the  indictments  is  the  saine.  I 
think  the  authorities  lead  to  a  contrary  conclusion. 

If  A.  commits  a  burglary,  and  at  the  same  time  steals 
goods  out  of  the  house,  if  he  be  indicted  for  the  larceny  only 
and  be  acquitted,  yet  he  may  be  indicted  for  the  burglary 
afterwards.    And  e  converso,  if  indicted  for  the  burglary 
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with  intent  to  commit  larceny,  and  he  be  acquitted,  yet  he 
may  be  indicted  of  the  larceny,  for  they  are  several  offences, 
though  committed  at  the  same  time.  See  2  Hale,  245,  where 
other  analogous  cases  are  also  put,  and  among  them  this  : 
that  a  man  acquitted  of  stealing  the  horse  hath  been  arraign- 
ed and  convicted  of  stealing  the  saddle,  though  both  were 
done  at  the  same  time.  In  more  modern  times  Vandercomb's 
case  (2  Leach  708)  sustains  the  same  doctrine,  and  contains 
a  reference  to  leading  authorities  down  to  that  period.  I 
refer  also  to  Regina  v.  Cfisson  (2  C.  &  K.  T81)  Regina  v. 
Qreen^  (2  Jur.  N.  S.  1146),  and  Regina  v.  Knight,  (1  Leigh 
&  Cave,  C.  C.  R.  378). 

A  comparison  of  the  two  indictments  brings  to  view  vari- 
ances which  are  substantial,  not  mere  differences  of  time, 
place  or  quantity,  such  as  by  averment  might  always  be 
shewn  to  be  merely  form  and  not  of  the  essence  of  the 
offence  charged.  It  is  quite  true  that  on  the  first  indictment, 
if  he  had  been  a  foreigner  he  could  have  been  legally  con- 
victed, but  inasmuch  as  the  evidence  then  given  proved  he 
was  a  British  subject,  his  life  never  was  in  legal  peril  upon 
it.  It  is  not  enough  to  say  that  possibly  on  the  first  trial 
he  might  have  been  unable  to  prove  his  actual  status,  and  so 
risked  being  convicted.  We  must  deal  with  the  fact  as  it 
was  prove^d  then,  and  as  is  now  for  the  purposes  of  this  case 
incontrovertibly  established,  by  the  confession  of  the  present 
indictment,  that  the  prisoner  is  a  British  subject ;  if  so,  his 
peril  on  the  first  was  imaginary,  not  real,  for  only  a  citizen 
or  subject  of  a  foreign  staife  at  peace  with  Her  Majesty  could 
have  been  legally  convicted  thereon. 

I  should  willingly  have  adopted  the  opposite  conclusion, 
and  have  given  the  prisoner  the  advantage  he  claims  from 
his  previous  acquittal,  if  I  had  not  formed  a  clear  opinion 
that  the  law  is  the  other  way. 

The  conviction  must  be  upheld  and  (if  not  already  done) 
sentence  of  death  must  be  pronounced  upon  the  prisoner. 

Hagarty,  J. — I  think  the  prisoner  was  not  in  legal  peril 
on  the  first  indictment,  and  if  shewn  to  be  a  British  subject 
could  not  be  lawfully  convicted  thereon. 
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A  careful  examination  of  the  statute  shews  that  the 
offences  are  laid  differently  as  to  foreigners  and  subjects,  and 
that  an  indictment  in  the  same  form  will  not  equally  answer 
for  both  ;  and  if  the  indictment  charging  him  as  a  foreigner 
had  been  amended  by  calling  him  a  subject,  it  would  have 
made  it  bad  on  demurrer  or  in  arrest  of  judgment. 

He  obtains  his  acquittal  exclusively  on  the  fact  of  his  not 
being  a  foreigner,  and  when  subsequently  indicted  as  a  sub- 
ject, cannot  urge  such  acquittal  as  a  defence.  His  status 
was  a  material  fact  of  averment. 

In  that  view  it  is  unnecessary  to  discuss  the  amount  of 
evidence  required  to  establish  or  negative  such  status,  nor 
whether  in  fact  the  same  evidence  of  acts  done  that  would 
have  sufficed  to  convict  the  foreigner,  might  not  probably 
have  in  most  of  the  cases  proved  the  crime  against  the 
subject. 

Morrison,  J,,  concurred. 

Conviction  affirmed. 
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Walmsley  V.  Walmsley. 

Dower — Election — Pleading. 

Dower.  First  Plea. — That  demandant's  husband  by  his  will  gave  her  an 
annuity  of  £25  chargeable  on  his  estate,  and  a  life  estate  in  certain  lands, 
and  thereby  declared  that  such  annuity  should  be  in  lieu  of  dower  :  that 
demandant  entered  into  possession  of  such  property,  and  received  the 
annuity,  and  elected  to  take  and  did  take  the  same  in  lieu  and  satisfaction 
of  her  dower. 

Second  Plea — on  equitable  grounds— that  by  said  will  the  husband  gave 
demandant  an  annuity  of  £25,  which  was  declaired  to  be  in  lieu  of  dower, 
and  was  to  be  paid  out  of  his  estate  by  his  executors,  and  by  the  same 
will  he  devised  certain  land  to  her  for  life  :  that  he  afterwards  died, 
leaving  besides  land  personal  estate  sujfficient  to  pay  the  annuity  :  that 
demandant  entered  on  the  land  so  devised  to  her,  and  elected  to  receive 
said  annuity  and  devises  in  lieu  of  her  dower  ;  but  before  any  payment 
of  such  annuity  bad  fallen  due,  she,  against  the  will  of  the  executor, 
possessed  herself  of  the  personal  estate,  and  converted  the  same  to  her 
own  use,  and  thQ  executor,  having  no  other  property  out  of  which  he  could 
pay  such  annuity,  was  thereby  prevented  from  paying  the  same,  as  he 
would  otherwise  have  done  pursuant  to  the  will. 

Held  on  demurrer,  both  pleas  good  :  that  the  first  was  clearly  a  good  defence 
at  law ;  and  as  to  the  second,  though  the  demandant's  wrongful  act  alone 
would  not  defeat  her  claim,  yet  there  was  besides  an  express  averment 
that  she  elected  to  take  the  annuity  and  devises  in  lieu  of  dower,  which 
was  sufiicient  without  shewing  the  receipt  of  any  portion  of  the  annuity. 

Dower,  by  JosephWalmsley  and  Isabella  his  wife,  formerly 
the  wife  of  John  Walmsley. 

First  plea,  that  the  said  John  Walmsley  in  his  life  time, 
to  wit,  on  the  19th  September  .1846,  duly  made  and  pub- 
lished his  last  will  and  testament  in  writing,  as  by  law 
is  required  for  the  passing  of  real  estate,  and  thereby, 
amongst  other  things,  did  give  and  bequeath  unto  his  wife, 
the  said  Isabella  Walmsley,  the  following  real  and  personal 
property,  to  wit,  an  annuity  or  legacy  of  twenty-five  pounds, 
payable  yearly,  during  the  term  of  her  natural  life,  charge- 
able on  his  estate,  and  on  the  residue  of  his  real  estate, 
also  a  life  e&tatein  lots,  &c.,  (describing  the  land),  also  a  life 
estate  in  a  certain  leasehold  of  lands  in  the  City  of  Toronto, 
besides  other  valuable  devises  and  bequests  ;  and  by  the 
said  will  the  said  John  Walmsley  did  declare  that  the  said 
sum  of  £25  annually  should  be  in  lieu  of  all  dower  or  right 
and  title  to  dower  which  she,  the  said  Isabella  Walmsley, 
might  be  entitled  to  as  the  widow  of  the  said  John  Walmsley. 
And  the  said  tenant  further  says,  that  the  said  John  Walmsley 
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afterwards  departed  this  life,  to  wit,  on  or  about  the  23rd 
September,  1846,  seized  and  possessed  of  the  said  real  and 
personal  property,  without  having  revoked  or  in  any  way 
altered  the  said  will ;  and  the  said  Isabella  Walmsley,  before 
her  intermarriage  with  the  said  Joseph  Walmsley,  entered 
into  possession  of  the  said  real  and  personal  property  so 
devised  and  bequeathed  to  her,  and  became  seized  and  pos- 
sessed thereof  by  virtue  of  the  said  will,  and  then  accepted 
and  received  and  entered  into  possession  of  the  said  annuity 
of  <£25,  and  before  her  intermarriage  with  the  said  Joseph 
Walmsley  elected  to  take,  accept  and  receive,  and  did  take, 
accept  and  receive  the  said  devises  and  bequests,  and  the 
said  annuity  under  the  said  will,  in  lieu,  recompense  and 
satisfaction  of  her  dower  of,  in  and  to  all  the  lands  of  the 
said  John  Walmsley,  of  which  the  lands  and  premises  in  the 
said  plaint  mentioned  were  a  part,  according  to  the  said 
devises  and  bequests  so  made  to  her  in  that  behalf. 

Second  plea,  upon  equitable  grounds,  that  in  and  by  the 
said  last  will  and  testament  in  the  first  plea  mentioned,  the 
said  John  Walmsley  deceased  did  give  and  bequeath  to  his 
said  wife,  Isabella,  the  now  claimant  Isabella,  the  sum  of 
j625  yearly  and  every  year  after  the  decease  of  the  said 
John  Walmsley,  for  the  term  of  her  natural  life,  which  said 
sum  of  £25  annually  was  declared  by  the  same  will  to  be  in 
lieu  of  all  dower,  or  right  or  title  to  dower,  w^hich  she  might 
be  entitled  to  as  the  widow  of  the  said  John  Walmsley  ;  and 
that  the  said  sum  of  £25  per  annum  was  to  be  paid  in  half- 
yearly  payments  of  £12  10s.  each,  out  of  the  said  testator's 
estate,  by  his  executors  in  the  said  will  named,  to  his  widow, 
the  first  half-yearly  payment  to  commence  and  to  be  made 
to  her  in  six  months  from  the  day  of  the  decease  of  the  said 
testator.  And  by  his  said  will  the  said  testator,  being 
seized  of  divers  lands  in  fee  simple,  did  devise  certain  of  the 
said  lands  to  his  said  wife,  the  claimant  Isabella,  for  her 
natural  life ;  and  the  said  testator  being  so  seized,  afterwards, 
to  wit,  on  or  about  the  23rd  September,  1846,  died,  then 
leaving,  besides  the  said  lands,  a  large  personal  estate  to  be 
administered  by  his  executors  in  the  said  will  named,  which 

50  VOL.  XXVI. 


394      queen's  bench,  Hilary  term,  so  vie,  i867* 

said  personal  estate  was  sufficient  for  apd  equal  to  the  pay- 
ment by  the  said  executors  thereout  of  the  said  annuity  of 
X25  per  annum  to  the  claimant  Isabella.  And  the  said 
tenant  further  says,  that  after  the  death  of  the  said  John 
Walmsley,  and  before  her  intermarriage  with  the  said  Joseph 
Walmsley,  the  claimant  Isabella  entered  upon,  had  and  re- 
ceived the  said  lands  so  devised  to  her  by.  the  said  will,  and 
became  and  was,  and  is,  by  virtue  of  the  said  will,  seized  and 
possessed  thereof  for  the  term  of  her  natural  life  ;  and  the 
said  claimant  Isabella,  before  her  intermarriage  last  aforesaid, 
elected  to  receive  the  said  annuity  and  devises  in  the  said 
will,  in  lieu  of  all  dower  to  which  she  was  entitled  as  the 
widow  of  the  said  John  Walmsley.  And  the  said  tenant 
further  says,  that  after  the  death  of  the  said  John  Walmsley 
one  only  of  the  executors  in  the  said  will  named  obtained 
probate  thereof,  and  took  upon  himself  solely  the  administra- 
tion of  the  estate  as  such  executor  ;  and  that  before  any  pay- 
ment of  the  said  annuity  had  become  payable  according  to 
the  said  will,  she,  the  said  claimant,  before  her  intermarriage 
last  aforesaid,  against  the  will  of  the  said  executor,  possessed 
herself  of,  and  had  and  enjoyed  the  said  personal  estate  of 
the  said  John  Walmsley,  and  held  the  same  against  the  said 
executor,  and  converted  the  same  to  her  own  use  and  benefit, 
and  the  said  executor  had  not- any  other  property  or  means 
in  the  said  estate  whereout  he  could  pay  the  said  annuity,  or 
any  part  thereof  ;  by  means  whereof  the  said  executor  was 
unable  to  pay  the  said  claimant,  Isabella,  the  said  annuity 
in  the  said  will  mentioned,  which  the  said  executor  would 
otherwise  have  paid  to  her  out  of  such  personal  estate,  pur- 
suant to  the  said  will. 
Demurrer  and  Joinder. 

D.  B,  Bead^  Q.  (7.,  for  the  demurrer,  cited  Slatter  v. 
Slatter,  1  Scott  82 ;  Baker  v.  Baher,  25  U.C.  R.  450  ;  Cru. 
Dig.  Vol.  1,  p.  192-3. 

S.  M.  Jarvis,  contra,  cited  Breahenridge  v.  King,  4  0.  S. 
180  ;  Walton  v.  Eill,  8  U.  C.  E.  562  ;  Kerr  v.  LeisJiman, 
8  Grant  435  ;  Crermain  v.  Shuert,  7  C.  P.  316  ;  Sopwith  v. 
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Maughan,  30  Beav.  235 ;  Boper  on  Husband  and  Wife,  566- 
603  ;  Draper  on  Dower,  36. 

Hagarty,  J.  delivered  the  judgment  of  the  Court. 

The  first  plea  is  demurred  to  on  many  grounds,  the  only- 
point  seriously  urged  being  that  at  law  such  a  plea  was  no 
bar  ;  and  Mr.  Kead,  for  demandant,  chiefly  relied  on  some 
words  of  Tindal,  C.  J.,  in  Slatter  v.  Slatter,  addressed  to 
counsel  during  the  argument,  according  to  the  report  in  1 
Scott  82,  but  not  to  be  found  in  the  report  of  the  same  case 
in  1  Bing.  N.  C.  259. 

But  that  case  is  wholly  dilferent  from  the  present.  Deman- 
dant's husband  had  died  intestate,  and  the  plea  was  that  after 
his  death  she  had  elected  to  take  an  annuity  in  satisfaction 
of  her  dower,  and  had  actually  received  one  half  year 
thereof.  It  appeared  the  payment  was  made  many  months 
after  the  writ  of  doAver  was  sued  out ;  and  after  plea  pleaded. 
Nothing  is  said  in  either  report  in  the  judgment  of  the 
Court  as  to  the  plea  being  good  at  law  or  not.  The  evidence 
was  held  insufficient  to  support  it. 

But  the  cases  in  our  own  Court  have  decided  the  point. 
In  Breahenridge  v.  King,  (4  0.  S.  180),  Robinson  C.  J. 
said,  "  Here  the  plea  states  that  the  husband  devised  lands  to 
this  demandant  in /w?^  bar  and  satisfaction  of  Aer  dotuer, 
and  further,  that  after  his  dearth  she  agreed  to  and  ratified 
the  devise.  There  is  no  pretence  for  excepting  to  this  plea," 
citing  Dyer,  220  ;  Com.  Dig.  2  G.  13,  15. 

In  Walton  v.  Rill,  (8  U.  C.  R.  565),  this  case  of  Slatter 
Y.  Slatter  was  cited,  and  the  Court,  after  noticing  the  ob- 
jection as  to  this  defence  being  only  available  in  equity,  say 
that  "  when  the  will  expressly  declares  that  what  is  given  is 
intended  to  be  in  lieu  of  the  dower,  and  where  the  widow 
accepts  it,  she  is  as  much  bound  by  her  election  in  a  court 
of  law  as  in  equity,  and  her  claim  to  dower  is  as  effectually 
barred." 

We  therefore  think  there  must  be  judgment  for  the  tenant 
on  this  plea. 
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As  to  the  second  plea  on  equitable  grounds,  is  only  neces- 
sary to  decide  it  for  purposes  of  costs. 

We  are  of  opinion  that  the  facts  shewn  as  to  the  tortious 
possession  and  conversion  by  the  widow  of  the  personal  estate 
would  by  itself  be  no  defence  at  law  or  in  equity.  Her  mere 
wrongful  act  in  that  respect  could  not  defeat  her  claim  to 
dower.  The  only  difficulty  we  feel  is,  whether  rejecting  all 
this  statement,  enough  remains  to  make  a  good  plea  of  election. 
The  statement  is  express,  that  the  annuity  was  to  be  in  lieu 
of  dower,  and  the  averment  also  that  before  her  intermarriage 
with  the  co-plaintiff  she  elected  to  receive  the  annuity  and 
devises  in  lieu  of  dower. 

It  would  seem  that  it  is  sufficient  to  aver  her  election,  with- 
out averring  her  having  received  any  part  of  the  annuity.  We 
have  not  to  consider  what  evidence  might  be  required  to 
prove  such  election.  According  to  the  statement  of  the  plea  in 
BreaJcenridge  v.  King,  it  merely  averred  that  after  the  death 
of  the  husband,  the  widow  "  agreed  to  and  ratified  the  said 
devise."  She  may  have  done  some  act  unequivocally  signi- 
fying her  election  ;  and  the  averment  that  before  the  first 
payment  became  due  she  wrongfully  seized  on  the  whole  fund, 
leaving  nothing  in  the  executor's  hands  out  of  which  he  could 
pay  her  according  to  the  terms  of  the  will,  cannot  weaken,  if 
it  do  not  strengthen,  the  averment  of  her  election.  There 
must  be  judgment  fer  the  tenant  on  both  demurrers. 


Judgment  for  Tenant, 
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The  Attorney  General  v.  Halliday. 

Duty  on  Spirits— Information  for— 27-2S  Vic,  c.  3,  29  V.,  c.  S— Evidence 
— Refusal  to  produce  books — Presumption — Prior  judgment. 

Ou  an  information,  under  27-28  Vic.  3,  against  defendant  as  a  distiller, 
for  the  non-payment  of  duty  on  spirits  manufactured  by  him — 

Held,  that  defendant  "was  liable  to  pay  duty  upon  all  spirits  manufactured 
by  him,  not  merely  on  such  as  had  been  measured  and  ascertained  in 
the  manner  pointed  out  by  the  statute  ;  for  the  obtaining  the  duty  on 
all  spirits  manufactured  is  the  main  object  of  the  act,  and  the  provisions 
for  ascertaining  the  quantity,  &c.,  are  only  auxiliary  thereto. 

2.  It  was  proved  by  one  A.  that  he  sold,  as  agent  for  defendant  at  Mon- 
treal, between  the  days  mentioned  in  the  information,  159,608  gallons 
more  than  appeared  on  the  credit  side  of  defendant's  stock  book,  and  on 
which  duties  had  been  paid ;  and  a  number  of  invoices  of  these  sales, 
which  were  produced,  represented  the  spirits  to  be  50  over  proof.  More- 
over, A.  said  that  large  quantities  of  spirits  had  been  consigned  to  him 
direct,  and  it  was  to  be  gathered  from  the  evidence  that  deliveries  had 
been  made  to  the  purchasers  direct  from  the  conveyance  by  which  they 
had  been  sent  by  defendant.  Held,  that  from  this  evidence,  unanswered 
in  any  way,  the  jury  were  warranted  in  finding  against  defendant  for  the 
duty  on  that  quantity. 

3.  Held,  also,  that  the  jury  were  rightly  told  that  defendant's  non-produc- 
tion, upon  notice,  of  his  books,  which  he  was  proved  to  have  kept,  fur- 
nished ground  for  strong  presumption  against  him. 

4.  Held,  also,  that  sub-section  2  of  29  Vic,  ch.  14,  throwing  the  proof  of 
payment  of  duty  on  defendant,  was  properly  treated  as  applicable, 
though  passed  after  the  period  for  which  duties  were  claimed ;  for  it 
related  only  to  matter  of  evidence  and  procedure. 

5.  Held,  also,  that  a  judgment  in  defendant's  favor,  on  a  previous  informa- 
tion against  him  for  penalties  for  not  making  true  entries  of  the  spirits 
taken  from  the  close  receiver  and  brought  into  his  distillery,  and  of  the 
number  of  gallons  disposed  of  by  him,  between  the  days  mentioned  in 
this  information,  was  properly  rejected  as  evidence  for  him  in  this  cause  ; 
for  there  was  nothing  to  connect  the  spirits  on  which  duties  were  claimed 
here  with  those  taken  from  the  receiver,  and  making  true  entries  of  the 
spirits  disposed  of  by  him  would  not  prove  payment  of  the  duties. 

This  was  an  information  at  the  suit  of  the  Attorney 
Genera],  claiming,  on  behalf  of  her  Majesty,  $78,000,  which 
the  defendant  owed,  &c. 

The  information  was  as  follows  : — 

County  of  York,  one  of  the  United  Counties  of  York  and 
Peel,  to  wit. 

Be  it  remembered,  that  the  Honourable  John  Alexander 
Macdonald,  Her  Majesty's  Attorney  General  for  Upper 
Canada,  who  for  Her  Majesty  in  this  behalf  prosecuteth, 
being  present  here  in  Court,  on  Monday  the  first  day  of 
Easter  Term,  A.D.,  1866,  doth,  on  behalf  of  Her  said 
Majesty,  give  the  Court  here  to  understand  and  be  informed 
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that  he  demands,  for  and  on  behalf  of  Her  said  Majesty, 
from  one  Sherman  Smith  Halliday,  the  sum  of  $78,000. 

For  that  whereas,  by  an  act  of  the  Legislature  of  this  Pro- 
vince, passed  in  the  27th  &  28th  years  of  Her  Majesty's  reign, 
entitled  "  An  act  to  amend  and  consolidate  the  acts  respect- 
ing duties  of  excise,  and  to  impose  certain  new  duties  ;"  there 
were  and  still  are  imposed,  to  be  levied  and  collected  on  all 
spirits  distilled  within  this  Province,  certain  duties  of  excise, 
to  be  paid  to  Her  Majesty's  Collector  of  Inland  Revenue  for 
the  use  of  Her  Majesty,  -  by  every  distiller  carrying  on 
business — to  wit,  on  every  wine  gallon  of  spirits  of  the 
strength  of  proof  by  Sykes  hydrometer,  and  also  in  propor- 
tion for  any  greater  or  less  strength  than  the  strength  of 
proof,  and  for  any  less  quantity  than  a  gallon,  thirty  cents. 
And  whereas,  after  the  passing  of  the  said  act,  and  before 
the  exhibiting  of  this  information,  to  wit,  from  the  1st  day 
of  September,  A.D.  1864,  up  to  and  until  the  1st  day  of 
July,  A.D.  1865,  the  said  Sherman  Smith  Halliday  was  a 
distiller  in  the  village  of  Maitland,  in  this  Province,  and  was 
duly  licensed  as  such,  as  by  law  required,  and  then  and 
there,  during  all  the  time  aforesaid,  he,  the  said  S.  S.  Hal- 
liday, carried  on  business  subject  to  excise  as  such  distiller. 
And  whereas  the  said  S.  S.  Halliday,  so  carrying  on  such 
business  as  aforesaid,  during  the  time  aforesaid,  and  before 
the  exhibiting  of  this  information,  distilled  and  made  at  his 
distillery,  at  Maitland,  divers  large  quantities  of  spirits, 
amounting  to  wit  to  600,000  wine  gallons  of  the  strength 
of  proof  by  Sykes  hydrometer,  upon  which  there  were  by 
law  imposed  and  payable  duties  of  excise  at  the  rate  afore- 
said, but  which  duties  in  respect  of  a  large  portion  of  the 
said  spirits  so  distilled  and  made  by  the  said  S.  S.  Halliday, 
as  aforesaid,  to  wit,  260,000  wine  gallons  thereof,  of  the 
strength  of  proof  by  Sykes  hydrometer,  he,  the  said  S.  S. 
Halliday,  failed,  neglected,  and  refused  to  pay  to  Her 
Majesty's  Collector  of  Inland  Revenue,  or  other  officer  of 
Her  Majesty  in  that  locality,  and  the  same  still  remain 
wholly  unpaid ;  and  before  and  at  the  time  of  the  exhibiting 
of  this  information  the  said  S.  S.  Halliday  was  and  still  is 
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indebted  to  Her  said  Majesty,  our  Sovereign  Lady  the 
Queen,  in  a  large  sum  of  money,  to  wit,  the  sum  of  $78,000 
above  demanded, for  such  duties  upon  and  in  respect  of  the  said 
last  mentioned  quantity  of  spirits  so  distilled,  and  on  which 
the  said  duties  had  not  been  paid  as  aforesaid,  which  said 
sum  of  money  became  and  was  due  and  payable,  and  ought 
to  have  been  paid  by  the  said  S.  S.  Halliday  before  the  day 
of  the  exhibiting  of  this  information  ;  and  by  reason  of  the 
said  moneys,  to  wit,  the  said  sum  of  $78,000,  being  and  re- 
maining wholly  unpaid,  as  aforesaid,  to  or  for  the  use  of 
Her  Majesty,  an  action  hath  accrued  to  Her  Majesty  to 
demand  and  have  the  same  of  and  from  the  said  S.  S.  Hal- 
liday; yet  the  said  S.  S.  Halliday  hath  not  paid  the  said 
sum  above  demanded,  or  any  part  thereof,  but  hath  hitherto 
wholly  neglected  and  refused,  and  still  doth  neglect  and  re- 
fuse so  to  do,  to  the  damage  of  Her  said  Majesty  of 
$100,000.;  wherefore  the  said  Attorney  General,  on  behalf 
of  Her  said  Majesty,  prayeth  the  consideration  of  this 
Honourable  Court  in  the  premises,  and  that  the  said  debt 
and  damages  may  be  adjudged  to  Her  said  Majesty,  and 
that  the  said  S.  S.  Halliday  may  appear  here  in  Court  to 
answer  concerning  the  premises  and  the  said  debt  and 
damages. 

To  this  information  the  defendant  pleaded  nil  dehet^  on 
which  issue  was  joined,  and  the  trial  took  place  at  Toronto, 
in  January  last,  before  Morrison,  J.,  and  a  special  jury. 

On  the  part  of  the  crown,  Mr.  Brunei  was  called,  an 
inspector  of  excise,  who  proved  that  defendant  was  a  licensed 
distiller  at  Maitland;  that  he,  witness,  conducted  several 
investigations  respecting  the  defendant's  distillery ;  that  on 
di{ferent  occasions  he  saw  defendant's  stock  book,  and  ex- 
amined it  in  the  presence  of  defendant ;  that  he  had  it 
copied  (service  of  notice  to  produce  defendant's  books  was 
admitted,  and  defendant's  counsel  declined  to  produce  the 
stock  book).    Witness  proved  a  document  put  in,  headed 

Distillery  Stock  Book  No.  2 — Spirits,"  to  be  a  copy  of 
defendant's  stock  book,  which  copy  had  been  used  on  former 
trials  as  an  admitted  copy.    This  stock  book  appeared  to 
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be  opened  on  the  1st  of  September,  1864,  the  entries  end- 
ing in  the  beginning  of  July,  1865 ;  and  the  Dr.  side  pur- 
ported to  contain  all  the  s.pirits  distilled  and  taken  from  the 
close  receiver  as  well  as  bought  or  obtained  from  other 
sources  ;  the  Cr.  side  shewing  to  whom  the  same  was 
sold  and  the  mode  of  conveyance;  if  in  bond,  the  ware- 
house. 

Mr.  Brunei  further  proved  that  the  defendant  made  the 
semi-monthly  returns  of  the  spirits  manufactured  by  him 
required  by  the  statute, which  original  returns  were  produced, 
shewing  in  all  291,341  gallons  during  the  period  in  ques- 
tion ;  that  the  spirits  in  the  receivers,  until  guaged  and 
tested,  were  under  locks,  the  keys  of  which  were  kept  by 
the  collector  in  charge  of  the  distillery,  and  that,  if  all  the 
regulations  were  complied  with,  no  spirits  could  be  with- 
drawn without  the  collector's  knowledge  ;  that  during  the 
investigations  conducted  by  the  witness,  he  discovered  no 
contrivance  for  drawing  off  the  spirits  secretly,  yet  never- 
theless he  was  not  satisfied. 

Peter  Arnold  was  examined,  who  stated  that  he  was  em- 
ployed by  the  defendant  for  the  sale  of  his  spirits  in  Mon- 
treal, where  Borst,  Halliday  &  Co.  had  a  warehouse.  It 
appeared  also  that  this  witness  was  defendant's  brother-in- 
law  ;  that  he  had  been  with  defendant  eight  or  nine  yeras, 
and  had  been  his  agent  to  sell  spirits  in  Toronto,  where  defen- 
dant had  previously  carried  on  business  ;  that  when  in  Mait- 
land  he  attended  to  the  general  business  of  the  defendant, 
making  sales  and  entries  and  doing  any  thing  that  was 
necessary  to  be  done  ;  that  he  was  half  of  his  time  at  Mait- 
land  and  half  at  Montreal.  He  proved  that  he  made  sales 
of  spirits  for  B.  H.  &  Co.  to  various  parties  between  Sept. 
1st,  1864,  and  the  1st  July,  1865. 

The  original  accounts  or  invoices  were  put  into  his  hands, 
shewing  sales  to  the  amount  of  409,127  gallons  proof,  of 
which  sales  only  140,465  gallons  were  entered  on  the  Cr. 
side  of  the  defendant's  stock  book  proved  by  Mr.  Brunei, 
and  he  stated  that  all  the  spirits  sold  by  him  were  sold  as 
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manufactured  by  B.  H.  &  Co. — that  is,  the  invoices  were 
made  out  as  such  ;  that  B.  H.  &  Co.  consigned  large  quan- 
tities of  spirits  to  witness  direct. 

On  his  cross-examination,  he  stated  that  on  the  1st  Sept., 
1864,  defendant  had  221  puncheons  of  spirits  in  store  in 
Montreal,  and  something  like  400  puncheons  at  Maitland 
belonging  to  one  Reid,  neither  of  which  quantities  were 
entered  in  the  stock  book.  He  also  stated  that  when  he 
made  sales  he  entered  them  in  the  stock  book  on  his  return 
to  Maitland.  He  also  proved  that  a  book  produced  was  the 
one  required  to  be  kept  at  the  distillery,in  which  was  entered 
the  amount  of  gallons  tested  and  measured  from  time  to  time 
by  Mr.  Wilson,  the  collector,  whose  initials  were  set  oppo- 
site each  item  indicating  its  correctness  ;  that  from  this 
book  the  semi-monthly  returns  were  made  out,  the  aggre- 
gate amount  being  241,545  gallons.  The  witness  was 
examined  at  length  as  to  the  quantity  of  spirits  on  hand. 
He  could  only  state,  with  reference  to  the  alleged  purchase 
of  400  puncheons  by  Reid,  that  he  had  reason  to  think 
there  was  such  a  sale ;  that  a  number  of  puncheons  and 
barrels  he  saw  on  the  premises  he  supposed  to  be  Reid's, 
but  whether  they  were  empty  or  full  he  did  not  know,  or 
that  they  contained  whiskey,  or  where  it  was  manufactured  ; 
Reid  he  never  saw ;  all  that  he  knew  was  that  he  got  an 
order  from  B.  H.  &  Co.,  apparently  signed  by  one  Reid,  to 
receive  whiskey,  which  whiskey  he  sold  under  instructions 
from  B.^&  H.  &  Co.,  and  remitted  the  money  to  them  ;  and 
as  to  the  221  puncheons  in  defendant's  warehouse  in  Mon- 
treal, he  did  not  know  where  it  came  from,  but  sold  it  as 
B.  H.  &  Co's. 

W.  H.  Chisholm,  who  was  the  defendant's  book-keeper 
in  the  office  at  Maitland,  proved  that  he  sometimes  shipped 
spirits  for  defendant.  Eifty-four  original  shipping  bills 
were  shewn  to  witness,  each  for  21  puncheons  of  spirits, 
which  he  proved  were  sent  to  the  last  witness  at  Montreal, 
between  the  1st  November,  1864,  and  1st  July,  1865,  (a 
puncheon  according  to  Arnold's  evidence  averaged  174 
gallons  proof.)    He  also  stated  that  he  saw  a  person  called 
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Reid,  professing  to  be  from  Ogdensburg,  in  the  winter  of 
1864-65  ;  that  he  bought  a  lot  of  spirits  ;  that  he  gave  an 
order  for  fhem.  An  order  was  produced  by  the  defendant 
and  shewn  to  the  witness,  which  he  could  not  identify,  but 
he  said  he  saw  an  order  signed  by  one  Reid.  The  spirits 
mentioned  in  the  order  were  sent  to  Arnold,  and  he  proved 
that  12  shipments  of  21  puncheons  each  were  sent  to  Arnold 
from  Maitland.  The  shipping  bills  being  shewn  to  the  wit- 
ness, he  stated  that  he  kept  no  separate  account  of  that  lot 
of  spirits  ;  that  he  remembered  some  American  money  being 
placed  to  Reid's  credit ;  that  he  knew  nothing  of  Reid  ;  that 
he  never  saw  him  before  or  since ;  that  he  did  not  remember 
entering  this  large  sale  in  the  books ;  that  if  it  passed 
through  the  books  it  did  so  upon  the  returns  from  Arnold ; 
and  he  stated  lie  did  not  think  the  money  received  from 
Arnold  on  the  sale  of  Reid's  spirits  passed  to  Reid's  credit, 
and  he  said  "  I  don't  know  much  about  this  matter  of 
Reid's."  The  witness  further  stated  that  both  Borst  and 
defendant  did  business  without  telling  him  ;  that  he  could 
not  say  whether  the  sales '  were  entered  in  the  sales  book  ; 
that  they  might  be  in  a  memorandum  book. 

The  defendant  was  called  upon  to  produce  his  books  under 
notice  ;  but  he  declined  to  do  so. 

Mr.  Brunei  was  recalled,  and  stated  that  when  he  was 
conducting  an  investigation  respecting  the  distillery,  he 
required  from  the  defendant  his  sales  book  from  the  com- 
mencement of  the  distillery:  that  it  was  produced:  that  he 
made  an  abstract  of  it,  which  he  still  had  :  that  from  memory 
and  the  memorandum  he  was  certain  that  no  such  name  as 
Reid  was  on  the  sales  book,  nor  any  one  sale  of  so  large  a 
quantity  as  stated. 

On  the  part  of  the  defence,  the  testimony  of  Mr.  Wilson, 
the  Collector  of  Inland  Revenue  at  Maitland,  taken  on  two 
former  trials,  by  consent  was  read  to  the  jury  from  the  notes 
of  the  learned  Judges  who  tried  the  causes,  as  evidence  in 
this  cause.  iJt  went  to  shew  that  he  was  watchful  and  atten- 
tive to  his  duties  as  such  officer  ;  that  he  discovered  nothing 
wrong,  and  did  not  think  that  any  wrong  was  committed. 
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Martin  O'Donohue,  who  was  employed  as  rectifier  for 
defendant,  stated,  that  he  had  no  knowledge  that  any  of  the 
locks  in  the  close  receivers  were  tampered  with,  or  that  any 
spirits  was  improperly  withdrawn  from  the  receivers,  or  with- 
out being  measured  by  the  collector. 

The  defendant's  counsel,  Mr.  J.  H,  Cameron^  Q..  C,  pro- 
posed to  put  in  an  exemplification  of  a  judgment  roll  in  a 
case  of  the  Attorney  General  v.  The  Same  Defendant,  The 
information  contained  two  counts.  First  count,  for  the  reco- 
very of  a  penalty  of  $200  for  not  making  true  entries  in 
defendant's  stock  book  of  the  total  amount  of  wine  gallons 
of  spirits  taken  from  the  close  receiver,  and  bought  or  brought 
into  the  distillery  between  the  1st  of  September,  1864,  and  the 
1st  of  July,  1865,  averring  that  200,000  gallons  distilled  and 
taken  from  the  close  receiver  was  not  entered,  &c.,  and  that 
defendant  forfeited  a  further  penalty  of  three  times  the  amount 
of  the  duty  payable  on  the  200,000  gallons.  Second  count,  for 
penalty  for  not  making  true  entries  of  the  total  number  of 
wine  gallons  of  spirits  disposed  of  by  defendant  between  the 
same  dates,  and  averring  that  200,000  gallons  disposed  of 
was  not  entered,  and  that  defendant  forfeited  a  further 
penalty  of  three  times  the  amount  of  the  duty,  &c.  Plea, 
not  guilty,  and  judgment  for  defendant.  Its  reception  was 
objected  to  by  the  counsel  for  the  Crown,  and  the  learned 
Judge  sustained  the  objection. 

During  the  progress  of  the  case,  objection  was  taken  by 
the  counsel  for  the  Crown,  as  to  the  relevancy  of  some 
testimony  brought  out  on  the  cross-examination  of  the 
witness  Brunei,  by  the  defendant's  counsel,  and  the  ruling 
of  the  learned  Judge  was  desired  with  a  view  to  the  conduct 
of  the  case ;  and  after  hearing  counsel,  the  learned  Judge 
ruled  that  the  action  lay  to  recover  duties  on  spirits  dis- 
tilled but  not  guaged  or  measured  under  the  provisions  of 
the  act,  (reserving  leave  to  the  defendant  to  move  to  enter  a 
verdict  for  him  on  this  point) ;  and  that  as  to  the  spirits 
proved  to  be  in  defendant's  possession  between  the  periods 
in  question,  the  onus  lay  on  the  defendant  to  prove  that  the 
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duties  were  paid  on  such  spirits,  or  that  he  purchased  or 
received  it  for  sale. 

The  learned  Judge,  in  his  charge  to  the  jury,  told  them 
that  the  defendant  was  liable  to  pay  duty  on  all  spirits  shewn 
to  have  been  manufactured  at  his  distillery,  and  that  the 
burden]of  proof  lay  upon  him  to  shew  that  he  paid  the  duty  > 
that  if  they  were  satisfied  the  defendant,  being  a  licensed 
diatiller,  had  in  his  possession  the  quantity  of  spirits  proved 
to  have  been  sold  by  Arnold,  that  'prima  facie  he  manu- 
factured it,  and  that  it  was  evidence  to  go  to  them  that 
he  did  so.  As  to  the  amount,  he  told  them  if  they  were 
satisfied  that  the  400  puncheons  alleged  to  have  been  sold 
to  Reid  was  sold  before  the  1st  September,  1864,  that  the 
defendant  ought  not  to  be  charged  with  it ;  and  as  to  the  221 
puncheons  said  to  be  in  Montreal,  if  it  was  there  before  the 
same  date,  to  deduct  it  also.  These  two  quantities  made 
109,054  gallons,  to  be  deducted  from  the  268,662  gallons 
claimed  by  the  Crown  upon  which  no  duty  was  paid,  leaving 
159,608  gallons  ;  and  he  told  them  that  if  from  the  evidence 
they  were  not  satisfied  that  that  amount  of  159,608  gallons 
was  manufactured  by  the  defendant,  the  defendant  was  enti- 
tled to  a  verdict,  or  only  liable  to  so  much  of  it  as  they  might 
find  manufactured  by  him  and  no  duty  paid. 

The  learned  Judge  further  reported,  that  in  his  address  to 
the  jury,  referring  to  the  remarks  of  defendant's  counsel 
upon  the  hardship  thrown  on  the  defendant  to  account  for 
the  spirits  in  dispute,  he  commented  strongly  on  the  absence 
of  the  defendant's  books,  which  it  appeared  from  the  evidence 
he  kept,  and  which  he  declined  to  produce  after  notice  to  do 
so ;  and  told  the  jury  that  his  omitting  to  do  so  furnished 
ground  for  a  presumption  to  his  disadvantage. 

Mr.  J,  H.Qameron,  Q.C.,the  defendant's  counsel,  objected 
to  the  charge  on  the  following  grounds  :  1st.  In  telling  the 
jury  that  the  spirits  proved  to  be  in  defendant's  possession  and 
as  having  been  sold  by  him,  was  evidence  to  go  to  them  that  it 
was  manufactured  at  his  distillery ;  2.  That  the  defendant 
should  have  shewn,  if  not  manufactured  by  him,  how  it  came 
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into  his  possession ;  3.  The  learned  Judge  misdirected  the 
jury,  in  telling  them  that  defendant  not  having  produced  his 
books  was  a  presumption  to  his  disadvantage,  and  saying 
that  the  defendant  should  have  produced  his  books.  4. 
That  the  jury  should  have  been  told,  that  they  should  be 
satisfied  that  all  the  spirits  were  manufactured  at  the  defen- 
dant's distillery.  5.  That  it  should  have  been  left  to  them 
to  say  whether  they  were  or  were  not  satisfied  that  the  spirits 
mentioned  in  the  semi-monthly  returns  was  .all  that  was 
manufactured.  6.  That  there  was  no  evidence  of  the  strength 
of  the  spirits. 

The  jury  found  for  the  Crown  $47,999,  the  duty  on  the 
159,664  gallons. 

J.  S.  Cameron^  Q.C.,  obtained  a  rule  nisi  for  a  new  trial, 
on  the  following  grounds  : 

1st.  That  no  indebtedness  was  incurred  by  the  defendant, 
except  upon  the  quantities  of  spirits  ascertained  in  the  man- 
ner pointed  out  by  the  statute  ;  that  the  defendant  T^as  not 
liable  for  duties  on  any  greater  quantities  than  were  guaged 
or  ascertained  by  the  officer  of  excise,  or  than  according  to 
the  measurements,  accounts  and  returns  by  him  kept  and 
made,  as  shewn  at  the  trial. 

2nd.  That  there  was  not  sufficient  evidence  of  the  spirits 
on  which  the  duties  were  claimed  having  been  manufactured 
by  the  defendant,  or  of  the  quantity  claimed  having  being 
manufactured,  or  of  the  quantity  sold  having  been  of  the 
strength  asserted;  and  that  no  indebtedness  for  duties  by  the 
defendant  beyond  the  amount  paid  was  established,  nor  any 
right  to  recover  on  this  information. 

3rd.  For  misdirection,  in  directing  the  jury  that  they  should 
say  simply  what  quantity  of  spirits  the  defendant  had  in  his 
possession,  and  what  part  of  that  quantity  had  paid  duty, 
and  that  defendant  was  liable  to  pay  duty  on  the  residue, 
without  other  proof  that  the  spirits  had  been  manufactured 
by  him ;  and  in  not  directing  the  jury  that  they  should  be 
satisfied  that  the  spirits  in  his  possession  or  sold  by  him  had 
been  manufactured  by  him ;  and  in  directing  that  when  spirits 
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were  shewn  to  have  been  in  the  possession  of  or  to  haye  been 
sold  by  him,  the  burden  of  proof  that  the  duties  had  been 
paid  thereon  was  cast  upon  him  by  the  statute  29  Vic.  c.  3, 
s.  14,  and  that  in  the  absence  of  such  proof  on  his  part,  he 
was  to  be  held  liable  for  the  payment  of  such  duties.  And  in 
directing  that  if  they  were  satisfied  that  the  defendant  had 
in  his  possession  the  quantity  of  spirits  proved  to  have  been 
sold  by  his  clerk,  thEit  primd  facie  shewed  that  he  manufac- 
tured it,  and  that  the  onus  was  on  him  to  shew  that  he  had 
paid  the  duties  thereon,  or  that  he  purchased  it  or  otherwise 
received  it ;  and  that  in  the  absence  of  such  proof  on  the 
part  of  the  defendant,  they  should  find  for  the  Crown.  And 
in  charging  the  jury  that  the  non-production  of  his  books 
was  strong  presumptive  evidence  against  him,  and  that  the 
burden  of  proof  was  on  the  defendant. 

And  for  the  rejection  of  evidence,  in  not  allowing  the 
defendant  to  give  in  evidence  the  judgment  in  his  favour  in 
a  suit  or  information  in  personam  against  him,  in  reference 
to  the  same  spirits  upon  which  duty  was  claimed  in  this  cause 

G-alt,  Q.  C,  Anderson,  and  Robert  A,  Harrison  shewed 
cause  (a),  citing  Tay.  Ev.,  4th  Ed.,  Sec.  102;  Vandercomb' s 
Case,  2  Leach  C.  C.  717  ;  Best  on  Ev.  374,  527;  Armory  y. 
JDelamirie,  1  Sm.  Lea  Cas.,  5th  Ed.,  308;  Duchess  of  King- 
ston's Case,  2  Sm.  Lea.  Cas.  669 ;  Tay.  Ev.  Sec.  1507 ;  Dickson 
V.  Uvans,  6  T.  R.  60 ;  Bex  v.  Turner,  5  M.  &  S.  206 ;  Morton 
V.  Vopeland,  16  C.  B.  517 ;  Besses/  v.  Windham,  6  Q.  B. 
166  ;  Solomon  v.  Cfordon,  2  W.  Bl.  813 ;  Manning  s  Exche- 
quer, 201 ;  Attorney  General  y.  Towns,  6  Price  198 ;  Paddon 
V.  Bartlett,  3  A.  &  E.  893;  Eitcheoch  v.  Way,  6  A.  &  E. 


(a)  Mr,  Harrison  was  heard,  without  objection  on  the  part  of  the  defen- 
dant, after  some  discussion  as  to  the  propriety  of  hearing  more  than  two 
Counsel  on  a  side.  It  was  stated  at  the  Bar  that  the  practice  in  England  is 
to  hear  only  one  on  each  side,  on  a  demurrer,  writ  of  error,  or  special  case, 
and  any  number  on  a  rule  ;  and  that  our  practice  on  demurrer,  of  hearing 
two  on  each  side  and  one  in  reply,  was  taken  from  the  House  of  Lords' 
practice.    See  Willson  v.  Carey,  10  M.  &  W.  644. 

The  Court,  in  a  subsequent  case,  Coleman  v.  Kerr,  argued  in  Easter  Term, 
1867,  but  not  yet  decided,  refused  to  hear  more  than  one  Counsel  on  either 
side  in  an  appeal  from  the  County  Court. 
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949 ;  Moon  v.  Burden,  2  Ex.  28  ;  Jackson  v.  Woolley,  8 
E.  &  B.  778. 

J.  H.  Cameron,  Q.  C,  S,  Richards,  Q.  C,  and  M.  0. 
Cameron,  Q.  C,  contra,  cited  Mills  v.  Bayley,  2  H.  &  C. 
36  ;  Scott  V.  Avery,  8  Ex.  487  ;  Northampton  Gas  Light  Co. 
V.  Parnell,  15  C.  B.  630;  Tredwenv.  Rolman,  31  L.  J.  Ex. 
398  ;  Eemans  v.  Picciotto,  1  C.  B.  N.  S.  646  ;  Westwood 
V.  Secretary  of  State  for  India,  7  L.  T.  Rep.  N.  S.  736; 
Brown  v.  Overhury,  11  Ex.  715  ;  Barroiv  v.  Arnaud,  8  Q.  B. 
595;  Leeds  and  Liverpool  Canal  Co.  v.  Hustler,  1  B.  &  C. 
424  ;  Stourbridge  Canal  Co.  v.  Wheeley,  2  B.  &  Ad.  793 ; 
Lord  V.  Wardle,  4  Scott  402  ;  Campbell  v.  Holmes,  21 
U.  C.  B.  465  ;  Mair  v.  (7z^??/,  12  U.  C.  R.  71 ;  Toulmin  v. 
Hedley,  2  C.  &  K.  157 ;  Eastmure  v.  iaz^s,  5  Bing.  N.  C. 
444;  EarmerY.  Gouinloch  21  U.  C.  R.  260;  Whittaker  v. 
Jackson,  11  L.  T.  Rep.  N.  S  155  ;  Regina  v.  Inhabitants 
of  Haughton,  1  E.  &  B.  501;  Regina  v.  Johnson,  9  Jur. 
1010 ;  ^yflws  V.  Williams,  11  L.  T.  Rep.  N.  S.  762 ;  Thomp^ 
son  V.  Lack,  3  C.  B.  542. 

Draper,  C.  J.,  delivered  the  judgment  of  the  Court. 

The  general  proposition  urged  for  the  defendant's  non- 
liability is  this : — that  the  Legislature  has  not  imposed  duties 
of  excise  upon  any  spirits  except  such  as,  first,  have  passed 
from  the  tail  of  the  worm  into  the  spirit  receiver ;  and,  second, 
upon  the  quantity  which  has  so  passed,  ascertained  by  guaging 
and  proving  the  strength  thereof  in  the  receiver,  or  duly 
authorized  apparatus  (27-28  V.  ch.  3,  s.  37),  or  when  (s.  69) 
the  amount  of  duty  has  been  ascertained  by  calculation 
founded  on  the  measurement,  weights,  accounts  and  returns 
which  it  is  the  distiller's  duty  to  make  every  half  month,  and 
which  should  shew  the  quantity  of  spirits  produced  on  each 
day,  as  well  as  some  other  particulars. 

We  take  it  to  be  beyond  question,  that  the  fundamental 
object  of  the  act  is  to  raise  revenue  by  the  imposition  of 
duties  upon  distilled  spirits,  among  other  things.  The  act 
requires  every  person  carrying  on  the  trade  of  a  distiller  to 
take  out  a  license  ;  numerous  and  minute  directions  and  par- 
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ticulars  are  given  and  prescribed  as  to  the  carrying  on  the 
manufacture ;  many  provisions  are  made  to  insure,  as  far  as 
enactment  could  insure,  that  the  distiller  should  pay  the 
duties  on  all  the  spirits  he  manufactured— in  other  words,  to 
'  prevent  any  being  manufactured  without  the  knowledge  of 
the  excise  officer ;  punishments  and  penalties  are  inflicted 
for  neglecting  to  comply  with  or  for  wilfully  violating  any 
of  the  regulations.  The  penalties  are  generally  certain,  but 
they  are  sometimes  coupled  with  the  obligation  to  pay,  as  in 
the  case  of  unlicensed  distilling,  double  the  amount  of  the 
excise  duty,  and  the  license  duty  which  the  act  imposes. 
(Sees.  101,  102). 

By  the  29  Vic.  ch.  3,  s.  5,  if  the  Commissioner  of  Cus- 
toms or  of  Excise  shall  have  cause  to  believe  that  the  returns 
of  the  quantities  of  spirits  manufactured  are  incorrect,  he 
has  power  to  direct  certain  specified  enquiries,  and  to  amend 
the  returns  according  to  the  result,  though  the  quantity  of 
spirits  has  not  been  ascertained  according  to  sees.  37  or  69, 
but  under  this  separate  proceeding. 

The  defendant's  argument  treats  the  statute  as  in  effect 
imposing  no  duties  upon  spirits  distilled  by  a  licensed  dis- 
tiller, unless  the  quantity  has  been  ascertained  in  the  mode 
provided  by  the  act,  as  if  the  ascertaining  the  number  of 
gallons  by  a  particular  mode  was  the  principal  intention,  and 
the  collection  of  duties  was  secondary  thereto.  We  think 
the  obtaining  the  duties  the  main  design,  and  the  other  pro- 
visions are  merely  auxiliary  thereto ;  otherwise  the  duties  may 
be  successfully  evaded  by  taking  the  chance  that  evidence 
cannot  be  found  to  subject  the  distiller  to  the  penalty.  We 
do  not  believe  such  is  either  the  intention  or  the  effect  of 
the  statute.  We  are  strengthened  in  our  view  by  the  115th 
section,  which  makes  duties  of  excise  recoverable  whether  an 
account  (s.  62)  has  or  has  not  been  rendered  or  a  true  return 
made,  and  coupled  with  the  additional  declaration  in  the  Act 
29  Vic.  ch.  3,  sec.  14,  subsec.  2,  which  is  made  part  of  the  first 
statute,  that  the  burden  of  proof  that  the  duties  of  excise  have 
been  paid  shall  lie  upon  the  parties  whose  duty  it  was  to  pay 
such  duties.    Then  again,  by  s.  119,  "  the  payment  of  any 
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penalty  or  forfeiture  incurred  under  this  act  shall  not  dis- 
charge the  party  paying  the  same  from  the  obligation  to  pay 
all  duties  due  by  such  party,  and  the  same  shall  be  paid  and 
may  be  recovered  as  if  such  penalty  had  not  been  paid  or 
incurred." 

We  cannot  accede  to  Mr.  Richards'  proposition,  that  the 
liability  of  the  defendant  to  pay  duties  is  to  be  treated  on 
the  footing  of  a  contract  with  the  Crown  to  pay  duties  on  as 
many  gallons  as  should  be  ascertained  in  some  prescribed 
manner.  It  appears  to  us  a  mere  petitio  principu,  for  it 
requires  the  concession  that  the  statute  does  not,  as  a  general 
rule,  impose  duties  upon  every  gallon  of  spirits  manufactured 
by  a  licensed  distiller,  but  only  on  as  many  gallons  as  it 
shall  be  ascertained  by  a  specified  method  that  he  has  manu- 
factured. We  do  not  so  understand  the  intention  of  the 
Legislature.  Of  the  cases  cited  on  this  branch  of  the  argu- 
ment, only  one  requires  observation,  that  of  Barrow  v. 
Arnaud  (8  Q.  B.  595),  and  that  does  not  touch  this  case,  for 
it  proceeded  on  the  fact  that  for  a  day  or  two  there  were  no 
legal  means  of  ascertaining  what  was  the  amount  of  duty  ; 
and  the  Court,  quoting  an  old  case,  said  (p.  608,)  ''A  duty 
impossible  to  be  known  can  be  no  duty ;  for,  civilly,  what 
cannot  be  known  to  be  is  as  that  which  is  not."  Here  the 
duty  itself  on  each  gallon  was  known  ;  the  number  of  gallons 
was  as  much  a  matter  of  evidence  as  the  number  of  quarters 
of  wheat  in  Barrow  v,  Arnaud. 

So  far  therefore  we  think  the  verdict  was  not  against  law 
or  evidence,  and  that  there  was  no  misdirection  in  leaving 
the  case  to  th,e  jury  as  one  in  which,  if  established  in  point 
of  fact,  the  liability  in  point  of  law  was  clear. 

The  second  objection  has  not,  in  our  opinion,  any  solid 
foundation,  treating  it  as  directed  against  the  sufficiency  of 
the  evidence  to  go  to  the  jury  upon  the  questions  of  fact  set 
forth. 

The  83,000  gallons  (stating  the  quantity  in  round  num- 
bers) which  were  represented  to  be  on  hand  on  the  1st  of 
September,  1864,  and  the  "something  like"  400  puncheons 
which  were  represented  to  be  Reid's  property,  were  excluded 
from  the  claim  to  duties,  Allowaiice  was  also  made,  as  we 
52  '  VOL.  XXVI. 
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understand,  for  the  221  puncheons  said  to  have  been  in 
-store  in  Montreal.  Independently  of  these  quantities,  it 
was  proved  by  Arnold  that  he  sold  as  agent  for  the  defendant 
between  the  1st  of  September,  1864,  and  1st  of  July,  1865, 
409,465  gallons  of  spirits,  a  quantity  exceeding  the  number 
of  gallons  entered  on  the  credit  side  of  the  defendant's  stock 
book,  and  on  which  duties  had  been  paid,  by  159,608  gallons. 
A  number  of  such  invoices  as  were  produced  represented 
these  sales  to  be  by  defendant's  firm ;  they  were  dated  at 
Maitland,  and  the  spirits  were  stated  in  them  to  be  50  over 
proof.  It  was  not  shewn  nor  even  suggested  that  the  spirits 
were  not  of  that  strength.  Had  they  not  been  so,  it  is  im- 
possible to  believe  some  of  the  purchasers  would  not  have 
complained,  and  Arnold  have  become  aware  of  it.  The 
defendant,  through  Arnold,  represented  the  spirits  were 
of  that  strength,  and  such  representations  are  at  least  primd 
facie  evidence  against  him.  Moreover,  Arnold  swore  the 
defendant  conveyed  large  quantities  of  spirits  to  him  direct, 
and  it  may  be  gathered  from  the  evidence  -that  deliveries 
were  made  direct  to  the  purchasers  direct  from  the  Grand 
Trunk  Railway,  or  other  conveyance  by  which  they  were  sent 
by  defendant.  Arnold  did  not  pretend  that  he  stored  them 
in  Montreal.  We  think  these  several  matters  afforded 
ground  for  the  jury  to  infer,  in  the  absence  of  explanatory 
or  contradictory  evidence  from  the  defendant,  as  their  verdict 
shews  they  have  inferred.  It  was  competent  for  defendant 
to  prove,  and  the  fact  must  have  been  peculiarly  within  his 
knowledge,  that  if  these  spirits  were  manufactured  by  him- 
self, the  duties  on  them  had  been  paid ;  or  if  he  had  pro- 
cured them  elsewhere,  lo  prove  whence.  The  same  observa- 
tion applies  to  the  proof  of  strength.  We  think  the  evidence 
given  was  relevant,  and  that  it  was  sufficient  for  the  infer- 
ence the  jury  have  drawn. 

The  next  objection  is  that  of  misdirection,  and  several  par- 
ticulars are  stated.  As  to  those  which  object  that  the  jury 
were  told  to  find  what  quantity  of  spirits  the  defendant  had 
in  his  possession,  and  upon  what  quantity  he  had  paid  duty, 
and  that  he  was  liable  to  pay  duty  upon  the  difference 
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between  these  quantities,  without  other  proof  that  he  had 
manufactured  them  ;  that  they  were  told  that  when  spirits 
were  shewn  to  have  been  in  his  possession,  or  to  have  been 
sold  by  him,  the  burden  of  proving  the  duties  were  paid 
thereon  was  on  him,  and  that  if  he  gave  no  such  proof  he 
was  liable  ;  that  if  they  were  satisfied  he  had  in  his  posses- 
sion the  quantities  sold  by  his  clerk,  that  was  primd  facie 
evidence  that  he  manufactured  them — we  need  not  repeat 
what  we  have  already  said.  If  the  conclusions  we  have 
stated  are  well  founded,  they  answer  these  portions  of  the 
complaint  of  misdirection. 

There  is,  however,  the  further  objection  taken  at  the  trial, 
that  the  learned  Judge  charged  the  jury  that  the  non-pro- 
duction by  the  defendant  of  his  books  was  strong  presump- 
tive evidence  against  him,  and  that  the  burden  of  proof  was 
on  him. 

On  the  latter  part  of  this  objection  we  have  said  all  we 
think  necessary  ;  the  former  part  requires  some  observations. 
As  put  in  the  rule,  the  objection  represents  that  the  learned 
Judge  told  the  jury  this  was  a  presmr^tion  of  law.  It  would 
not  otherwise  be  the  foundation  of  a  complaint  for  misdirection. 

The  report  of  the  learned  Jucl^o  does  not  warrant  this 
objection.  It  shews  that  he  commented  strongly  on  the 
absence  of  the  defendant's  books,  which  it  appeared  from 
the  evidence  he  had  kept,  and  which,  though  called  upon  by 
notice  to  produce,  he  had  withheld ;  and  he  stated  to  the 
jury  that  the  omission  to  produce  his  books  was  a  presump- 
tion to  his  disadvantage.  He  did  not,  according  to  his 
report,  state  in  words  that  it  was  a  presumption  of  law,  or  of 
fact,  or  of  mixed  law  and  fact.  But,  as  he  has  reported  to 
us,  he  offered  to  recall  the  jury  in  order  to  remove  from 
their  minds  any  possible  misapprehension,  and  this  offer  was 
declined  by  the  defendant's  counsel.  As  we  have  already 
said,  the  rule  must  be  held  as  representing  that  it  was  treated 
as  a  presumption  of  law. 

I  can  only  say  that  the  Court  must  rely  implicitly  on  the 
report  of  the  Judge  who  tries  a  cause.  I  said  what  I  felt 
was  necessary  as  to  the  impressions  or  recollections  of  conn- 
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sel  when  conflicting  with  the  Judge's  report,  at  the  time  this 
rule  was  argued.  I  felt  both  surprise  and  regret,  not  be- 
cause of  the  language  addressed  to  the  Court,  for  it  afforded 
no  ground  for  reasonable  exception,  but  at  the  obvious 
motive  vrhich  influenced  what  was  said. 

The  present  case,  in  one  particular  at  least,  finds  a  parallel 
in  that  of  Sutton  v.  Devonport,  as  reported  in  27  L.  J.  C.  P. 
54.  A  testator's  competency  was  disputed,  and  the  defen- 
dant, after  proving  that  the  testator  had  given  a  reasonable 
account  of  the  real  property  left  to  him  by  his  father,  offered 
in  confirmation  of  such  account  to  put  in  the  father's  will. 
Its  admissibility  was  objected  to  on  the  part  of  the  plaintiff, 
and  it  was  withdrawn.  The  Judge  (Cockburn,  C.  J.)  told 
the  jury  they  might  infer  from  the  plaintiff 's  objecting  to 
this  will  being  put  in,  that  it  was  conformable  to  the  state- 
ment made  by  the  testator.  A  rule  nisi  for  a  new  trial  was 
moved,  and  an  exception  resembling  that  now  before  us  was 
taken  to  the  charge,  when  the  learned  Chief  Justice  exclaimed, 
"  I  never  dreamed  of  putting  that  to  the  jury  as  a  matter  of 
law."  The  Court  held  that  what  had  been  said  was  no  mis- 
direction. So  here,  the  production  of  the  defendant's  books 
would  have  affirmed  the  sale  of  400  puncheons  of  spirits  to 
Reid,  or  would  have  afforded  strong  evidence  that  it  was  a 
mere  pretence,  unless  the  jury  had  thought  that  not  only 
such  a  sale  to  him,  but  the  subsequent  sale  of  the  spirits  by 
Arnold,  and  the  receipt  of  the  price  by  defendant  from 
Arnold,  would  all  take  place  without  a  single  entry.  It  is 
somewhat  worthy  of  note,  that  the  authority  from  Reid 
to  deliver  spirits  consigned  to  him  per  G.  T.  Railway  to 
Arnold  bears  date  the  21st  January,  1865.  The  books 
would  have  shewn  all  the  sales  of  spirits  between  the  days 
laid  in  the  information  ;  whether  any  spirits  were  received 
by  defendant  at  Maitland  or  Montreal,  and  from  whom,  and 
how  disposed  of.  They  could  not  but  either  establish  or 
materially  help  in  establishing  the  truth  upon  the  matters 
in  issue;  and  the  refusal  to  produce  forms  a  proper  subject 
of  comment  to  the  jury,  and  of  statement  to  them  of  the  pre- 
sumptions as  to  what  they  would  prove  if  produced. 


THE  ATTORNEY  GENERAL  V»  HAlLIDAY.  413 


It  is  no  new  doctrine.  In  Roe  v.  Harvey  (4  Burr.  2484), 
Lord  Mansfield  said,  in  civil  causes  the  Court  will  force  par- 
ties to  produce  evidence  which  may  prove  against  themselves, 
"  or  leave  the  refusal  to  do  it  (after  proper  notice)  as  a  strong 
presumption  to  the  jury.'* 

So  in  The  Attorney  General  v.  The  Dean  of  Windsor  (24 
Beav.  679),  it  is  said  there  is  a  presumption  against  persons 
who  keep  hack  a  document,  and  against  them  the  evidence 
is  to  be  taken  most  strongly. 

Mr.  Taylor  (Tay.  Ev.,  sec.  102,  4th  ed.),  after  adverting 
to  the  legal  effect  of  such  non-production,  observes,  "  Such 
conduct,  in  the  absence  of  all  excuses,  is  calculated  to  pro- 
duce in  the  minds  of  the  jury  a  very  prejudicial  effect  against 
any  person  having  recourse  to  it ;  and  if  such  person  be 
charged  with  fraud  or  other  misconduct,  and  the  production 
of  his  papers  would  establish  his  guilt  or  innocence,  the  jury 
will  be  amply  justified  in  presuming  him  guilty  from  the 
unexplained  fact  of  their  non-production."  Again,  in  sec. 
729,  he  says,  "  The  suppression  of  documents  is  an  admission 
that  their  contents  were  deemed  unfavorable  to  the  party 
suppressing  them."  And  again  (sec.  363),  after  stating  the 
rule  that  the  best  evidence  of  which  the  case  is  in  its  nature 
susceptible  should  always  be  presented  to  the  jury,  he 
remarks,  "  It  is  adopted  for  the  prevention  of  fraud,  for 
when  better  evidence  is  withheld,  it  is  only  fair  to  presume 
that  the  party  has  some  sinister  motive  for  not  producing  it, 
and  that,  if  offered,  his  design  would  be  frustrated."  He 
refers,  among  other  cases,  to  that  of  Clifton  v.  Howard^ 
in  the  Supreme  Court  of  the  United  States  (4  Howard,  242),. 
where  the  following  passage  occurs  in  the  judgment,  "  Under 
these  circumstances  the  claimant  was  called  upon  by  the 
strongest  considerations,  personal  and  legal,  if  innocent,  to 
bring  to  the  support  of  his  defence  the  very  best  evidence 
that  was  in  his  possession  or  under  his  control.  The  evi- 
dence was  certainly  within  his  reach,  and  probably  in  his 
counting-room,  namely,  the  proof  of  the  actual  cost  of  the 
goods  at  the  place  of  exportation.  He  not  only  neglected 
to  furnish  it,  and  contented  himself  with  the  weaker  evi-- 
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dence,  but  even  refused  to  furnish  it  on  the  call  of  the 
Government ;  leaving,  therefore,  the  obvious  presumption  to 
be  turned  against  him,  that  the  highest  and  best  evidence 
going  to  the  reality  and  truth  of  the  transaction  vrould  not 
be  favorable  to  the  defence." 

It  seems  to  us  puerile  to  contend,  if  these  passages  are  a 
sound  exposition  of  the  question,  that  it  is  not  the  duty  of 
the  Judge  to  tell  the  jury  so,  and  to  point  out  to  them,  that 
just  in  proportion  to  their  conviction  that  the  books  or  docu- 
ments in  the  possession  of  one  of  the  parties  contain  proof 
of  the  transactions  they  are  investigating,  and  would,  if  pro- 
duced, remove  all  reasonable  doubts  which  of  them  is  right, 
is  the  strength  of  the  presumption  they  may  entertain 
against  that  party  if  he  withholds  them.  To  tell  a  jury  that 
a  refusal  to  produce  such  books,  &c.,  as  were  called  for  in 
this  case  entitled  the  Crown,  as  a  matter  of  law,  of  legal 
right  to  a  verdict,  would  have  been  wrong;  it  would  have 
amounted  to  taking  the  case  out  of  their  hands  ;  but  to  say 
to  them  that  such  refusal  furnished  a  strong  presumption 
against  the  defendant,  was  only  what  the  authorities  agree 
in  affirming  as  the  proper  view  of  such  conduct.  The  pre- 
sumption is  to  be  left  to  the  jury ;  it  is  for  them  to  decide 
on  it. 

We  conclude,  therefore,  that  that  objection  is  unfounded. 

We  ought,  perhaps,  to  notice  another  objection,  which, 
though  not  specifically  raised  by  the  rule,  was  taken  at  the 
trial,  and  spoken  to  on  the  argument,  namely,  that  sub-section 
2  of  section  14  of  29  Yic,  c.  3,  was  improperly  held  to  have 
what  was  termed  a  retrospective  operation.  We  take  the 
principle  to  be,  as  expressed  by  Kindersley,  V.C.,  in  Evans 
V.  Williams  (11  Jur.  N.  S.  256),  that  the  Court  will  not  put 
an  interpretation  upon  an  act  to  give  it  a  retrospective  effect 
so  as  to  deprive  a  man  of  his  right.  But  this  enactment  is 
not  of  that  character ;  it  imposes  no  new  liability,  in  the 
proper  sense  of  the  word,  on  the  defendant,  nor  does  it  take 
from  him  any  right  he  previously  possessed.  It  relates 
rather  to  matter  of  procedure,  to  the  course  of  evidence,  and 
must  apply  to  all  trials  of  those  questions  which  the  clause 
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relates  to.  The  case  of  Wright  v.  Rale  (6  H.  &  N.  227),  is 
a  strong  authority  on  this  question. 

The  last  objection  is  the  improper  rejection  of  the  exem- 
plification of  judgment  in  defendant's  favour,  on  an  informa- 
tion filed  by  the  Attorney-General  against  him,  for  penalties, 
first,  for  not  making  true  entries  of  the  number  of  gallons  of 
^spirits  taken  from  the  close  receiver  and  brought  into  the 
distillery  between  the  1st  September,  1864,  and  1st  July, 
1865  :  and,  second,  for  not  making  true  entries  of  the  number 
of  wine  gallons  of  spirits  disposed  of  by  the  defendant  be- 
tween the  same  days,  claiming,  in  addition  to  the  penalties, 
three  times  the  amount  of  the  duties  which  would  have  been 
payable  on  each  number  of  gallons.  As  to  the'  first,  there 
is  nothing  to  connect  the  spirits  on  which  duties  are  claimed 
in  this  case,  with  spirits  taken  from  the  close  receiver.  The 
40th  section  of  27-28  Vic,  ch.  3,  suggests  the  possibility  of 
■withdrawing  spirits  (fraudulently,  of  course)  which  have 
never  been  in  the  close  receiver ;  and  we  fail  to  see  that, 
though  the  defendant  made  true  entries  of  all  the  spirits  he 
disposed  of,  that  this  necessarily  proves  the  duties  were 
paid. 

On  the  whole,  we  think  the  rule  should  be  discharged. 

Rule  discharged  {a). 


(a)  Defendant  applied  for  leave  to  appeal,  but  the  application  was 
refused. 
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Mitchell  v.  Barry. 

Water  Course — Action  for  obstructing — Injury  to  Plaintiff^s  right — Right  to 
recover,  though  no  damage  proved. 

The  plaintiff  declared  that  he  was  entitled  to  the  water  of  a  certain  stream 
for  working  his  mill,  and  complained  that  defendant,  owning  a  mill- 
higher  up,  had  unlawfully  deposited  sawdust,  bark,  &c.,  in  the  stream, 
which  was  carried  down  and  choked  up  the  plaintiff's  mill  pond  and 
.  races,  &c.  Defendant  by  his  second  plea  denied  the  plaintiff's  right  to 
the  water,  which  the  plaintiff  sufficiently  proved,  but  there  being  no 
appreciable  damage,  the  jury  found  a  general  verdict  for  defendant. 

Held,  that  there  must  be  a  new  trial,  for  the  i:ight  being  established,  the 
deposit  of  sawdust,  &c.,  was  an  injury  to  it,  for  which  the  plaintiff  was 
entitled  to  a  verdict. 

When  an  act  done  would  be  evidence  against  the  existence  of  a  right,  it  is 
an  injury  to  such  right,  for  which  the  party  injured  n^ay  sue. 

The  declaration  stated  that  the  plaintiff  was  possessed  of 
certain  land  and  a  water  grist-mill,  water-wheel,  head-race 
and  tail-race,  in  the  township  of  Pickering,  and  near  to  a 
certain  water-course  and  stream,  and  was  entitled  to  the 
benefit  of  the  water  of  the  said  water-course  for  the  working 
the  said  mill,  and  ought  to  have  been  supplied  with  a  fall  of 
water  flowing  down  and  along  the  bed  and  channel  of  the 
said  stream  into  a  certain  millpond  of  the  plaintiff,  formed 
by  a  weir  or  dam  of  the  plaintiff,  erected  across  the  said 
stream,  and  out  of  the  said  pond  along  the  said  head-race, 
and  upon  and  over  the  said  water-wheel,  and  thence  into 
and  along  the  said  tail-race,  and  from  thence  into  the  bed 
or  channel  of  the  said  stream  belonging  to  the  plaintiff, 
immediately  below  the  said  weir  and  tail-race  ;  which  fall  of 
water,  by  means  of  the  mill-pond,  head-race,  weir,  and 
tail-race,  until  the  committing  of  the  grievances,  &c.,  was  of 
right  used  by  the  plaintiff  for  the  working  his  mill :  that 
defendant  was  possessed  of  a  saw-mill  on  the  said  stream 
higher  up  than  the  plaintiff's  mill  ;  yet  the  defendant  on 
divers  days,  &c.,  unlawfully  placed  and  deposited  and  caused 
to  be  placed  and  deposited  into  the  bed  and  channel  of  the 
said  stream,  and  upon  the  banks  and  sides  thereof,  near  the 
defendant's  mill,  large  quantities  of  sawdust,  slabs,  bark, 
wastewood  and  refuse  of  his  mill,  whereby  the  said  sawdust, 
&c.,  fell  and  were  washed,  blown  and  carried  down  the  said 
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stream,  along  the  channel  thereof,  into  plaintiff's  mill-pond, 
and  his  head  and  tail  races,  and  into  and  upon  the  plaintiff's 
part  of  the  bed  and  channel  of  the  stream,  below  the  weir- 
and  tail-race,  whereby  the  said  mill-pond  and  races  on  the 
plaintiff's  part  of  the  bed  of  the  stream,  below  the  weir,  and 
tail-race,  were  filled  and  obstructed  by  the  said  sawdust, 
&c.,  and  the  fall  of  water  to  the  plaintiff's  mill,  for  the 
working  of  his  mill,  was  greatly  diminished  ;  that  heretofore, 
and  whilst  the  plaintiff  was  so  possessed,  &c.,  and  whilst 
defendant  was  so  possessed,  &c.,  and  before  the  commence- 
ment of  this  suit,  the  plaintiff  gave  notice  to  defendant,  and 
requested  him  to  remove  the  said  obstructions  and  prevent 
the  continuance  of  the  said  grievances ;  yet  defendant  did 
not,  &c.,  and  the  plaintiff  was  hindered  from  working  and 
using  the  said  mill  and  fall  of  water,  &c. 

Pleas. — 1.  Not  guilty.  2.  Traversing  the  plaintiff's 
right  to  enjoy  the  benefit  and  advantage  of  the  water  of  the 
said  water-course  for  working  of  the  said  mill.  Issue. 

The  trial  took  place  at  Whitby,  in  October  last,  before 
Morrison,  J. 

The  substance  of  the  plaintiff's  evidence  was  to  shew  that 
there  was  a  gradual  accumulation  of  sawdust  and  other 
refuse  which  came  down  from  defendant's  saw-mill,  and  was 
deposited  in  the  mill-pond  principally,  though  some  small 
quantity  also  seemed  to  have  found  its  way,  mixed  with 
mud  and  sand  which  washed  in  from  the  natural  banks  of 
the  pond  and  stream,  into  the  head  race  of  the  plaintiff's 
mill.  The  evidence  scarcely  warranted  the  conclusion  that 
there  was  any  appreciable  damage"  from  this  latter  cause, 
for  which  the  defendant  could  be  made  liable  ;  at  all  events, 
the  damage  actually  sustained  by  the  hindrance  of  the  work- 
ing of  the  mill  was  not  so  proved  as  to  afford  the  founda- 
tion for  a  verdict  for  more  than  nominal  damages,  and  as 
regarded  the  deposit  in  the  plaintiff's  mill-pond,  there  was 
no  foundation  whatever  for  more  than  nominal  damages. 

The  jury  found  for  defendant  generally. 


Robert  A,  Harrison,  in  Michaelmas  term,  obtained  a  rule 
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nisi  for  a  new  trial,  on  the  ground  that  the  verdict  was  con- 
trary to  law  and  evidence  and  perverse  ;  and  for  misdirection, 
in  charging  the  jury  to  find  a  verdict  for  defendant,  unless 
the  plaintiff  was  proved  to  their  satisfaction  to  have  sus- 
tained substantial  damage,  and  refusing  to  tell  them  that 
if  the  plaintiff  had  the  right  to  the  flow  of  water  in  a  state 
of  nature,  the  interference  of  the  plaintiff  with  that  right,  if 
established,  entitled  the  plaintiff  at  least  to  a  verdict  for 
nominal  damages,  although  no  special  damage  was  proved ; 
for  the  repetition  of  the  unlawful  act,  if  uninterrupted  and 
undisturbed,  will  lay  the  foundation  of  a  legal  right. 

M.  0.  Cameron,  Q.  C,  shewed  cause,  citing  FranJaim  v. 
Farl  of  Fulmouth,  2' A.  &  E.  452  ;  Sampson  v.  Hoddinott, 
1  C.  B.  N.  S.  590 ;  Dickinson  v.  The  Grand  Junction 
Canal  Co.,  7  Ex.  299. 

Harrison,  in  support  of  the  rule,  cited  Wood  v.  Waud, 
3  Ex.  748  ;  Emhrey  v.  Owen,  6  Ex.  353  ;  Rochdale  Canal 
Co.  V.  King,  14  Q.  B.  135  ;  BicTcett  v.  Morris,  It.  R.  1  Sc. 
&Div.  App.  47;  WatsonY.  Ferine  et  al,  13  C.  P.  229 
Addison  on  Torts,  58. 

Draper,  C.  J.,  delivered  the  judgment  of  the  Court. 

If  this  general  verdict  for  the  defendant  involved  no  other 
question  or  consequence  than  the  claim  to  small  damages 
and  the  refusal  of  the  jury  to  award  them,  we  should  be  pre- 
pared to  discharge  the  rule  at  once. 

But  the  second  plea  put  in  issue  the  plaintiff's  right  to  the 
water  of  the  stream  for  the  working  of  his  mill ;  and  the 
jury,  as  the  verdict  is  taken,  have  found  against  the 
plaintiff  upon  that  question,  and,  as  appears  to  us,  impro- 
perly. 

If  this  denial  of  the  plaintiff's  right  to  the  use  of  the 
water  is  sustained,  then  the  defendant  may  apparently  con- 
tinue to  allow  sawdust  and  mill-refuse  to  pass  from  his  saw- 
mill into  the  stream  and  so  into  the  plaintiff's  mill-pond, 
and  sooner  or  later  a  continuous  deposit  of  this  character  at 
the  bottom  of  the  pond  will  diminish  the  space  for  holding 
water,  and  so  diminish  the  volume  of  water  kept  back  by 
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the  dam  or  weir,  for  the  working  of  the  mill.  In  time,  the 
injury,  not  now  appreciable,  will  become  serious,  while 
twenty  years'  enjoyment  without  interruption  will  afford  evi- 
dence of  an  easement  in  the  owners  of  the  defendant's  saw- 
mill, to  deposit  sawdust,  &c.,  on  the  plaintiff's  land,  and 
thus  the  owners  of  the  plaintiff's  grist  mill  will  be  remedi- 
less, when  the  injury  becomes  severely  felt. 

Ths  plaintiff's  counsel  objected  at  the  trial  to  the  learned 
Judge's  charge,  because  he  directed  that  unless  the  plaintiff 
proved  he  had  suffered  damage  the  defendant  was  entitled 
to  a  verdict  on  the  first  issue.  In  the  rule  this  objection  is 
amplified  into  a  statement  that  the  learned  Judge  charged 
the  jury  to  find  for  the  defendant  unless  the  plaintiff  was 
proved  to  their  satisfaction  to  have  sustained  substantial 
damages,  and  refused  to  tell  them  that  if  the  plaintiff  had 
the  right  to  the  flow  of  water  in  a  state  of  nature,  the  inter- 
ference with  that  right,  if  established,  entitled  the  plaintiff 
to  at  least  nominal  damages.  The  learned  Judge's  report 
affords  no  colour  for  this  amplification,  but  it  shews  that  the 
jury,  -when  they  rendered  a  general  verdict  for  the  defen- 
dant, stated  in  answer  to  a  question  that  they  did  not  consider 
the  second  issue.  Still  if  judgment  be  entered  on  the  gene- 
ral finding  on  the  record,  it  will  greatly  embarrass  if  it  will 
not  wholly  bar  an  action,  when  this  apparently  continuous 
deposit  in  the  plaintiff's  mill-pond  does  create  serious  loss 
and  damage. 

Now  if  the  plaintiff  has  the  right  to  the  water  of  the 
stream  for  the  working  of  his  mill,  and  we  think  there  was 
sufficient  evidence  to  sustain  it,  then  the  deposit  of  sawdust 
in  the  bed  of  the  stream,  or  in  the  mill-pond,  which  accord- 
ing to  one  witness  includes  the  bed  of  the  stream,  is  an 
injury  to  the  right,  even  though  the'plaintiff  had  lost  nothing 
in  the  working  of  his  mill.  In  NiMin  v.  Williams  (10 
Ex.  259)  during  the  argument,  Parke,  B.  says,  (p.  267)  : 
"  Whenever  an  act  done  would  be  evidence  against  the  exis- 
tence of  a  right,  that  is  an  injury  to  the  right,  and  the 
party  injured  may  bring  an  action  in  respect  of  it."  And 
although  Nichlin  v.  Williams  was  not  upheld  (see  Bonomi 
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V.  Backhouse,  in  appeal,  (E.  B.  &  E.  646)  and  Backhouse 
V.  Bonomi,  In  Error  (7  Jur.  N.  S.  800,  in  Dom.  Proc),  yet 
the  principle  above  stated  is  neither  shaken  nor  questioned. 

It  appears  to  us  therefore  there  must  be  a  new  trial,  with 
costs  to  abide  the  event. 

Rule  absolute. 


MEMORANDA. 

During  this  term  the  following  gentlemen  were  called  to 
the  Bar : — George  Peter  Land,  William  Henry  Walker, 
Edward  Merrill,  Frederick  Thomas  Jones,  Henry 
Wetenhall,  James  Harshaw  Fraser,  Francis  Collier 
Draper,  George  Lefroy  McCaul,  Charles  Seager, 
James  Wat:^,  John  Mudie,  William  Lynn  Smart,  James 
Grayson  Smith. 


UmVLM  GENERALES. 


" Hilary''  Term,  SOth  Victoria. 

It  is  Ordered, — That  the  following  rules  shall  come  and 
be  in  force  in  the  Courts  of  Queen's  Bench  and  Com- 
mon Pleas,  from  and  after  the  last  day  of  this  present 
Hilary  Term  : — 

1.  In  ''Easter"  and  "Michaelmas"  Terms,  the  first 
Friday,  the  second  Monday,  the  second  Wednesday,  and  the 
third  Monday,  will  be  "Paper  Days"  in  the  Court  of 
Queen's  Bench;  and  the  first  Saturday,  the  second  Tuesday, 
the  second  Thursday,  and  the  third  Tuesday,  in  the  Court 
of  Common  Pleas. 

2.  County  Court  Appeals  must  be  set  down  for  argument 
for  the  first  or  second  Paper  Days  of  each  Term,  such  day 
being  the  first  Paper  Day  next  after  the  date  of  the  Appe^al 
Bond,  unless  leave  be  granted  by  the  Court,  upon  special 
affidavit,  to  set  it  down  for  a  subsequent  Paper  Day  ;  and 
the  Court  will  hear  County  Court  Appeals  on  the  first  and 
second  Paper  Days  of  each  Term  in  preference  to  the  other 
cases  set  down  upon  the  Paper. 

3.  On  the  last  Tuesday  and  Friday  in  "Easter"  and 
Michaelmas"  Terms,  the  Court  of  Queen's  Bench,  and  on 

the  last  Monday  and  Wednesday,  in  the  said  Terms,  the 
Court  of  Common  Pleas,  will  take  the  New  Trial  Paper,  and 
proceed  therewith,  in  like  manner  as  on  the  other  days  ap- 
pointed by  Rule  of  Court  for  that  purpose. 
Dated  12th  February,  A.D,  186T. 

(Signed)        WM.  H.  DRAPER,  O.J, 

WM.  B.  RICHARDS,  O.J.,  CP. 

JOHN  H.  HAGARTY,  J".,  Q.B. 

JOS.  C.  MORRISON,  J.,  Q.B, 

ADAM  WILSON,  J.,  CP. 

JNO.  WILSON,  J.,  CP. 

Certified 

L  HOYDEN, 

Clerlz  of  the  Crown  and  Pleas, 
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IN  THE 

COURT  OF  ERROR  AND  APPEAL. 


Clissold  v.  Machell  and  Mosely. 

Trespass — Several  defendants — Separate  damages — Exemplary  damages. 

Held,  affirming  the  judgment  of  the  Court  of  Queen's  Bench,  that  it  was  no 
ground  for  a  new  trial  in  an  action  of  trespass  against  two  defendants, 
that  the  jury  had  found  separate  damages,  $800  against  one  defendant, 
$400  against  the  other. 

Qu€sre,  as  to  the  proper  mode  of  entering  judgment  on  such  verdict. 

Hdd,  alsD,  one  of  the  defendants  having  used  insulting  expressions  to  the 
plaintiff  while  being  examined  before  him  as  a  magistrate,  that  the 
learned  Judge  was  justified  in  telling  the  jury  they  were  at  liberty  to 
give  exemplary  or  vindictive  damages. 

Appeal  from  the  judgment  of  the  Court  of  Queen's  Bench 
in  this  case,  reported  in  25  U.  C.  R.  80/^where  the  facts  are 
fully  stated. 

The  plaintiff  sued  two  defendants,  magistrates,  declaring 
in  the  first  count  for  trespass  and  false  imprisonment,  and  iii 
the  second  in  case,  for  the  same  imprisonment,  charging  that 
it  was  done  maliciously  and  without  reasonable  or  probable 
cause. 

The  jury  being  told  by  the  learned  Judge  that  they  might 
discriminate  between  the  two  defendants,  found  $800  da- 
mages against  one,  and  $400  against  the  ojiher,  and  the 
Court  held  that  this  formed  no  ground  for  setting  aside  the 
verdict,  whatever  might  be  its  effect  as  regarded  the  entry  of 
Judgment.  They  also  held  that,  under  the  circumstances  of 
the  case,the  learned  Judge  at  the  trial  was  justified  in  telling 
the  jury  that  they  were  at  liberty  to  give  exemplary  or  even 
vindictive  damages. 

The  defendant  Machell,  against  whom  the  larger  damages 
had  been  given,  appealed,  on  the  ground  that  the  Court 
should  have  set  aside  the  verdict  for  misdirection*, — 
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1.  In  telling  thejury  that  they  might  assess  several  da- 
mages against  two  defendants  in  an  action  of  trespass. 

2.  In  telling  the  jury  that  they  ought  to  give  damages  in 
pcenam. 

3.  That  they  should  have  awarded  a  trial  de  novo,  on  the 
ground  of  a  miscarriage  in  the  verdict. 

Anderson,  for  the  appellant  {a).  Sir  John  Heydon's 
Case,  11  Co.  5  «,  is  a  clear  authority  that  such  a  finding 
is  a  ground  for  a  venire  de  novo,  Rodney  v.  Strode  (Carth. 
19)  only  shews  that  it  is  not  ground  of  error.  If  the 
plaintiff  had  entered  a  nolle  prosequi  as  to  one  at  the 
trial,  he  might  have  cured  the  defect,  but  having  allowed 
the  verdict  to  stand  till  a  motion  was  made  for  a  venire 
de  novo,  he  is  too  late-  to  prevent  such  trial.  Ther§  is  a  dis- 
tinction between  the  finding  being  ground  of  error  and  being 
the  ground  for  a  motion  for  venire  de  novo.  The  case  in 
Carthew  could  not  have  intended  to  decide  that  this  was  not 
ground  of  venire  de  novo,  otherwise  it  would  have  overruled 
a  well  considered  case  in  Coke,  Sir  John  Heydon's  Case, 
without  alluding  to  it.  In  Mitchell  v.  Milhank  (6  T.  R.  199), 
counsel  for  plaintifi"  preferred  setting  aside  their  own  verdict 
on  payment  of  costs.  The  cases  cited  in  the  Court  below 
on  the  point  of  damages  m^csewam  only  establish  that  the 
jury  may  take  all  the  circumstances  into  consideration,  so 
far  as  they  afi*ect  the  plaintiff,  for  the  purpose  of  enhancing 
the  damages,  but  not  that  they  may  blend  the  injury  to  the 
public  with  that  to  'the  plaintifi^,  and  teach  the  defendant  a 
lesson  ;  such  a  course  has  been  dissented  from  by  most 
Judges.  The  question  is  fully  discussed  in  the  Appendix 
to  Sedgwick  on  Damages. 

K.  McKenzie,  Q.  C,  contra. 

On  the  14th  March,  1867,  the  following  judgments  were 
delivered : 

{a)  The  case  was  argued  on  the  80th  January,  1867,  before  Draper,  C.J., 
VanKoughnet,  C,  Richards,  C.  J.,  Hagarty,  Morrison,  Adam  Wilson,  J.  Js., 
and  Mowat,  V.  C, 
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VanKoughnet,  C. — I  think  the  judgment  of  the  Court 
below  right,  and  that  this  appeal  should  be  dismissed  with 
costs.  It  will  be  for  the  plaintiff  so  to  take  his  judgment  as 
to  avoid  ground  for  a  writ  of  error,  which  it  seems  to  me 
would  lie  were  he  to  enter  up  judgment  for  separate  damages 
against  the  two  defendants  severally,  in  respect  of  the  joint 
trespass  or  wrong  charged  against  them.  I  take  it  that  he 
may  elect  to  proceed  against  both  for  the  smaller  sum  ren- 
dered by  the  jury,  or  abandon  the  one  defendant  and  proceed 
against  the  other  for  the  damages  awarded  against  him. 
This,  however,  the  plaintiff  must  himself  look  to. 

I  do  not  think  that  the  learned  Judge's  charge  to  the 
jury,  as  I  understand  it,  in  directing  them  that  they  might 
give  exemplary  or  vindictive  damages,  was  wrong.  So  far  as 
I  can  perceive  from  the  statement  of  defendant's  counsel,  the 
most  that  it  amounted  to  was  that  if  the  defendants,  or  either 
of  them,  abusing  the  position  of  the  magistrate,  and  either 
knowing  their  powers  or  in  ignorance  of  them,  intended  to 
inflict  a  wrong  upon  the  plaintiff,  or  maliciously  to  punish 
him,  or  by  the  use  of  unnecessarily  harsh  language  to  woiind 
his  feelings,  the  jury  might  take  this  into  consideration,  in 
awarding  damages.  The  magistrate,  having  no  legal  right 
to  act  as  he  did,  cannot  complain  that  the  jury  shall  enquire 
into  the  motives  which  infl.uenced  him,  in  order  that  they 
may  fix  the  damages  which  he  should  pay.  I  think  such  a 
case  one  of  all  others  in  which  such  an  enquiry  is  proper, 
whenever  there  is  evidence  to  warrant  it.  Magistrates  often 
have  it  in  their  power  to  gratify  their  own  vindictive  feelings 
against  a  neighbour  charged  before  them  with  an  offence, 
and  it  is  highly  important  for  them  to  understand  that  for 
this  they  may  be  punished,  particularly  in  this  country,  where 
so  many  are  anxious  to  be  magistrates,  and  their  desires  are 
so  readily  complied  with.  It  might  be  worth  while  for  some 
of  these  gentlemen  to  consider  how  far  they  are  competent 
for  their  much  coveted  position,  and  whether  they  do  not 
gain  more  trouble  than  honour  by  it. 

Draper,  C.  J.,  adhered  to  his  opinion  in  the  Court  below. 
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Richards,  C.  J. — I  am  of  opinion  this  appeal  should  be 
dismissed  with  costs. 

There  is  no  doubt  the  general  rule  is,  that  in  actions 
of  trespass  against  two  or  more  persons  for  a  joint  trespass, 
where  a  joint  trespass  is  proven,  the  damages  should  be 
assessed  against  all  the  defendants  ;  but  when  there  appears 
to  be  a  dilferent  course  of  conduct  pursued  by  each  defen- 
dant, and  their  motives  seem  different,  an  assessment  of 
damages  might  do  great  injustice  to  one  and  be  perfectly 
right  as  to  the  other. 

In  Clark  v.  Newsam  (1  Ex.  131),  SitNisiFnus,  the  learned 
Chief  Baron  Pollock  told  the  jury,  "that  in  cases  of  joint 
assault  it  was  usual  to  assess  the  damage  as  against  the 
most  guilty  party ;  but  when  the  question  was  as  to  the 
motives  of  the  parties,  the  jury  ought  to  act  on  a  different 
principle,  and  assess  the  damages  according  to  the  acts  of 
the  most  innocent  party."  In  giving  judgment,  the  same 
learned  Judge  said,  "  It  is  difficult  to  say  that  there  are  no 
cases  in  which  the  motives  of  the  parties  would  be  important ; 
still  I  think  it  would  be  very  unjust  to  make  the  malignant 
motive  of  one  party  a  ground  of  aggravation  of  damage 
against  the  other  party,  who  was  altogether  free  from  any 
improper  motive.  In  such  a  case  the  plaintiff  ought  to 
select  the  party  against  whom  he  means  to  get  aggravated 
damages."  Alderson,  Baron,  said  :  "  In  the  case  of  a  joint 
trespass,  the  true  criterion  of  damage  is  the  whole  injury 
which  the  plaintiff  has  sustained  from  the  joint  act  of  tres- 
pass. We  ought  to  look  and  see  what  each  has  done,  and 
what  injury  has  been  sustained  from  each.  Where  two  per- 
sons have  a  joint  purpose,  and  thereby  make  themselves  joint 
trespassers,  and  the  one  beats  violently,  and  the  other  a  little, 
the  real  injury  is  the  aggregate  of  the  injury  received  from 
both.  So,  if  a  motive  be  taken  into  consideration,  the  motive 
of  A.  may  be  most  aggravated,  and  the  motive  of  B.  most 
mitigated,  then  the  damages  must  be  regulated  accordingly." 
Baron  Rolfe  said,  "  When  two  persons  have  so  conducted 
themselves  as  to  be  liable  to  be  jointly  sued,  each  is  respon- 
sible for  the  injury  sustained  by  their  common  act." 
54  VOL.  XXVI. 
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In  the  case  then  under  discussion,  the  damages  given  were 
but  nominal,  one  of  the  defendants  having  acted  without  any 
improper  motive,  but  the  Court  granted  a  new  trial,  as  the 
jury  might  have  thought  the  damages  should  be  such  as 
should  be  given  against  the  least  guilty  of  the  two  defendants, 
whereas  the  plaintiff  was  entitled  to  compensation  in  propor- 
tion to  the  injury  he  had  received. 

I  think  the  Chief  Baron  has  shadowed  forth  the  course 
the  plaintiff  ought  to  take  when  there  are  different  degrees 
of  aggravation  ;  viz.:  select  the  party  against  whom  he  means 
to  get  the  aggravated  damages. 

When  must  he  make  the  selection  ?  According  to  the  defen- 
dant's contention,  before  he  brings  the  action,  or  at  all 
before  the  verdict  is  recorded. 

It  may  be  difficult  to  do  that  before  the  action  is  brought, 
for  much  may  occur  at  the  trial  to  shew  that  the  plaintiff's 
preconceived  notions  of  the  case  are  incorrect,  and  at  the 
trial  the  evidence  may  be  of  that  character  that  it  is  difficult 
to  say  how  far  the  jury  may  give  effect  to  the  evidence  of 
the  plaintiff ;  and  when  all  is  done,  and  the  plaintiff  himself 
contends  that  he  should  have  equally  large  damages  against 
all  the  defendants,  the  jurors  themselves  may  discriminate, 
and  find  larger  damages  against  one  defendant  than  against 
another  ;  and  unless  the  verdict  is  to  be  rejected  entirely,  the 
same  difficulty  would  follow  in  this  last  case  that  would  flow 
from  the  jury  being  told  they  might  discriminate.  ♦ 

If  different  damages  are  assessed  against  the  different  de- 
fendants, and  the  plaintiff  may  afterwards  enter  his  judgment 
for  the  damages  assessed  against  one,  and  enter  a  nolle  pro- 
sequi as  to  the  others,  then  that  seems  to  go  far  to  settle 
the  question  of  allowing  the  jury  to  assess  separate  damages. 

The  case  of  Rodney  v.  Strode  (3  Mod.  101),  is  expressly 
on  the  point,  and  is  said  to  have  been  confirmed  both  in  the 
Exchequer  Chamber  and  the  House  of  Lords,  for  the  defect 
of  the  verdict  was  cured  by  entering  the  nolle  prosequi. 

Hill  et  al  v.  G-oodchild  (5  Burr.  2790),  was  a  writ  of  error 
brought  on  a  judgment  that  had  been  entered  up  against  two, 
where  the  damages  were  assessed  separately :and  for  separate 
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amounts  against  each  of  the  defendants,  and  it  was  there 
held  that  this  was  error ;  but  there  was  no  nolle  prosequi 
entered  there  as  to  the  other  defendant. 

The  course  taken  in  Rodney  v.  Strode  still  seems  the 
proper  one  to  pursue.  It  is  laid  down  in  Mayne  on  Damages, 
at  p.  330,  "  Where  damages  are  assessed  severally  instead 
of  jointly,  judgment  will  be  reversed  ;  but  the  plaintiff  may 
cure  it  by  taking  judgment  de  meliorihus  damnis  against 
one  and  entering  up  a  nolle  prosequi  against  the  other,  and 
this  whether  they  have  joined  or  severed  in  pleading."  In 
the  last  edition  of  Chitty's  Archbold,  p.  1514,  it  is  laid  down 
as  follows : — "  Also,  if  the  jury,  in  an  action  of  trespass, 
sever  the  damages  where  they  should  not,  the  plaintiff  may 
take  judgment  de  meliorihus  damnis  against  one  of  the 
defendants,  and  enter  a  nolle  j^rosequi  as  to  the  other." 

As  to  the  misdirection  complained  of,  no  doubt  much  may 
be  said  as  to  Courts  of  justice  not  being  established  for  the 
purpose  of  teaching  parties  in  civil  actions  what  they  ought 
to  do,  by  giving  damages  to  their  opponents  beyond  what 
would  compensate  them  for  the  injuries  they  have  received 
by  the  illegal  conduct  of  the  defendants.  Though  the  defen- 
dants may  deserve  punishment,  that  is  no  reason  why  the 
plaintiffs  should  reap  a  reward  beyond  a  fair  indemnity,  in 
consequence  of  the  bad  conduct  of  the  former. 

Nevertheless,  the  almost  universal  practice  seems  to  have 
been  to  impress  on  jurors  the  necessity  of  making  examples 
of  parties  who  have  misconducted  themselves,  by  giving  large 
damages  (when  the  circumstances  were  such  as  to  call  for 
aggravated  damages)  to  deter  others  from  committing  like 
offences,  and  to  prevent  the  defendants  themselves  from  again 
committing  a  similar  outrage.  These  remarks  undoubtedly 
have  generally  emanated  from  the  bar,  and  when  pressed 
unduly  or  improperly,  they  have  been  counteracted  by  the 
observations  of  the  Judges  ;  but  in  a  proper  case  for  them 
the  Judge  seldom  or  ever  interferes,  and  I  think  it  would  be 
difficult  to  find  a  case  in  which  such  refusal  to  interpose 
would  be  considered  a  ground  for  disturbing  a  verdict.  When 
the  Judges  consider  it  necessary  to  call  the  attention  of  jurors 


428 


IN  THE  COURT  0^  ERROR  AND  APPEAL. 


to  the  conduct  of  parties  with  a  view  of  giving  large  damages, 
they  do  not  seem  to  have  hesitated  to  do  so. 

In  Emhlen  v.  Mi/ers  (6  H.  &  N.  54),  referred  to  in  the 
judgment  of  the  Court  below,  the  learned  Judge  in  charging 
the  jury  said,  "  If  they  were  of  opinion  that  what  was  done 
by  the  defendant  was  done  wilfully,  with  a  high  hand,  for 
the  purpose  of  trampling  on  the  plaintiif  and  driving  him 
out  of  .possession  of  the  stable,  they  might  find  exemplary 
damages." 

Pollock,  0.  B.,  said  "  If  the  injury  was  committed  in  an 
insolent  way,  the  jury  might  take  into  consideration  the 
motive,  and  give  exemplary  damages ;"  and  in  giving  judg- 
ment he  said,  "  The  Courts  have  always  recognized  the  dis- 
tinction between  damages  given  with  a  liberal  and  a  sparing 
hand  ;  and  since  the  language  of  this  declaration  is  such  that 
it  may  be  read  as  charging  a  wilful  wrong,  and  as  it  appears 
that  the  wrong  was  accompanied  with  expressions  of  con- 
tempt, I  think  that  the  direction  of  the  learned  Judge  was 
correct." 

In  the  case  of  Bell  v.  The  Midland  Railway  Co.  (10  C.B. 
N.  S.  306),  also  referred  to  in  the  Court  below,  Emhlen  v. 
MyerSy  was  approved  of  by  Willes,  J.;  and  Byles,  J.,  said, 
''I  agree  with  my  brother  Willes,  that  where  a  wrongful  act 
is  accompanied  by  words  of  contumely  and  abuse,  the  jury 
are  warranted  in  taking  that  into  their  consideration,  and 
giving  retributory  damages."  See  also  Skull  v.  Grlenister, 
(33  L.  J.  C.  P.  185). 

We  are  not  at  present  informed  as  to  the  mode  in  which 
the  plaintiff  may  choose  to  enter  up  his  judgment.  Perhaps 
he  may  content  himself  with  taking  judgment  against  both 
defendants  on  the  first  count  of  his  declaration,  for  the  smaller 
sum,  assessed  as  damages  against  the  defendant  Mosely  ;  or 
he  may  enter  his  judgment  against  both  defendants  in  the 
same  way  on  the  other  count;  or  he  may  take  judgment 
against  the  appellant  alone  for  the  amount  of  the  verdict 
against  him,  entering  a  nolle  prosequi  against  Mosely. 

It  would,  I  think,  under  any  circumstances,  be  very  incon- 
venient to  determine  the  question  of  whether  the  proceedings 
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of  the  plaintiff  are  regular  or  not  as  to  any  judgment  he 
may  enter,  on  the  motion  for  a  new  trial.  If  there  should  be 
error  in  the  judgment,  it  ought  to  be  brought  up  on  a  pro- 
ceeding in  error  strictly,  and  not  on  this  motion.  That  seems 
to  have  been  the  mode  in  which  the  counsel  in  Crregory  v. 
/Sloioman,  (IE.  &  B.  371),  anticipated  the  difficulty  would 
arise  in  that  case  if  a  nolle  prosequi  were  entered. 

On  the  whole,  I  think  the  judgment  in  the  Court  below 
was  right,  and  this  appeal  must  be  dismissed  with  costs. 

Hagarty,  J. — I  concur  in  dismissing  this  appeal,  but  I 
express  no  opinion  as  to  how  the  plaintiff  should  enter  his 
judgment,  or  what  the  effect  of  a  writ  of  error  may  be. 

Adam  Wilson,  J.,  John  Wilson,  J.,  and  Mowat,  V.  C, 
concurred. 

Appeal  dismissed. 
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May  20th  to  June  8th.) 


Present: 

The  Hon.  William  Henry  Draper,  C.B.,  C.J. 

"    John  Hawkins  Hagarty,  J. 
"      "    Joseph  Curran  Morrison,  J. 


In  re  Dartnell  and  the  Court  op  General  Quarter 
Sessions  of  the  Peace  for  Prescott  and  Russell. 

ClerJc  of  the  Peace — Fees. 

The  table  of  fees  established  and  promulgated  by  the  Courts  contains  all 
the  services  for  which  Clerks  of  the  Peace  are  entitled  to  charge,  in  addi- 
tion to  such  as  are  specially  authorised  and  provided  for  by  any  statute. 
No  local  tariff  or  user  in  particular  counties  can  give  any  additional  right. 

Where  the  Quarter  Sessions  have  audited  the  acconnt  of  such  Clerk,  this 
Court  will  not  interfere  by  mandamus  to  compel  the  allowance  of  parti- 
cular items. 

In  Michaelmas  Term  Hector  Cameron,  on  behalf  of  the 
applicant,  who  is  Clerk  of  the  Peace  for  the  United  Coun- 
ties of  Prescott  and  Russell,  obtained  a  rule  calling  upon 
the  Court  of  General  Quarter  Sessions  of  the  Peace  for  those 
counties,  to  shew  cause  why  a  mandamus  should  not  issue, 
commanding  them  to  audit  and  allow  to  the  applicant,  as 
Clerk  of  the  Peace  and  County  Crown  Attorney,  the  several 
charges  annexed  to  the  rule  and  to  the  affidavit  of  the  appli- 
cant, oi;  some  or  any  of  them,  and  such  an  amount  respec- 
tively therefor  as  might  be  adjudged,  on  the  ground  that  the 
applicant  holding  those  offices  was  entitled  to  those  charges. 

The  applicant  was  appointed  by  commission,  dated  4th 
February,  1865. 
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Under  the  8  Vic,  ch.  38,  the  Justices  in  General  Quarter 
Sessions  had  framed  a  table  of  fees  for  all  services  rendered 
in  the  administration  of  justice,  and  for  other  District  pur- 
poses, by  (among  other  officers)  the  Clerk  of  the  Peace,  which 
services  were  not  then  remunerated.  Under  the  same 
statute  the  Court  of  Queen's  Bench,  in  the  Michaelmas  Term 
in  the  same  year,  having  this  and  similar  tables  of  fees  fur- 
nished by  the  other  Courts  of  Quarter  Sessions  in  Upper 
Canada,'.framed  a  table  of  fees  for  the  use  and  direction  of 
all  these  courts,  as  to  the  allowances  to  be  made  to  the  dif- 
ferent officers  named  in  the  statute. 

By  the  Consolidated  Statute  U.  C.,  ch.  119,  sec.  2,  the 
table  of  fees  theretofore  framed  by  the  Justices  of  the  Peace, 
and  confirmed  by  the  Queen's  Bench,  was  continued  until 
otherwise  appointed  ;  and  the  Superior  Courts  of  Common 
Law  were  authorised  from  time  to  time,  as  occasion  might 
require,  to  appoint  the  fees,  as  they  had  done  before. 
Both  acts  contained  a  provision  that  nothing  herein  con- 
tained should  deprive  any  of  the  officers  named  of  any  fees 
that  were  allowed  by  any  act  of  parliament  for  other  ser- 
vices not  provided  for  under  these  enactments. 

In  Trinity  Term,  26  Vic,  the  Judges  of  the  Superior 
Courts  made  a  rule  substituting  a  new  table  of  fees  for  the 
Clerks  of  the  Peace,  in  lieu  of  that  established  by  the 
Queen's  Bench  in  1845. 

All  the  charges  made  by  the  applicant  were  for  services 
rendered  since  this  last  table  of  fees  was  promulgated. 

During  this  term  Richards.  Q.C.  shewed  cause,  and  Hector 
Cameron  supported  the  rule. 

Ashin  V.  London  District  Oouncil,  1  U.  C.  R.  292 ; 
Corporation  of  Lamhton  v.  Poussett,  21  U.  C.  R.  478  ; 
Poussett  and  the  Quarter  Sessions  of  Lamhton^  22  U.  C.  R. 
412,  were  referred  to. 

Draper,  C.  J. — The  Clerk  of  the  Peace  is  entitled  to  fees 
for  services  in  all  cases  where  such  fees  are  authorized  by 
Act  of  Parliament,  and  in  all  cases  provided  for  in  the  table 
promulgated  by  the  Courts  in  September,  1862.    We  do  not 
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think  he  can  lawfully  claim  fees  for  any  other  services  ren- 
dered by  him. 

A  large  part  of  the  claim  advanced  upon  this  application 
is  rested  upon  the  authority  of  what  is  called  the  local  tariff, 
and  upon  user,  either  before  or  since  that  tariff  was  pre- 
pared, which,  as  stated  in  the  applicant's  affidavit,  was  made 
on  the  1st  July  1845,  by  the  Quarter  Sessions,  in  compli- 
ance with  the  statute  8  Vic,  "  and  which,"  as  he  affirms, 
"  was  ordered  to  be  established  and  to  come  into  force  from 
and  after  those  sessions."  He  adds  that  this  table  of  fees 
appears  to  have  been  since  hitherto  acted  upon  in  these 
counties  in  certain  matters  where  its  provisions  have  not 
been  varied  by  the  Judge's  table  or  by  statutes. 

We  think  that  one  of  the  objects  of  the  acts  in  question 
was  to  introduce  a  uniformity  of  system  in  regard  to  the 
different  services  in  the  administration  of  justice,  or  for  other 
county  purposes,  both  as  to  the  services  for  which  fees  were 
chargeable  and  as  to  the  amount.  For  this  purpose  each 
Court  of  Quarter  Sessions  was  required  to  frame  a  table  of 
fees,  and  to  transmit  to  the  Queen's  Bench,  and  that  Court 
was  from  time  to  time,  and  as  occasion  required,  to  appoint 
what  fees  should  be  taken.  The  only  fees  with  which  the 
Court  was  not  to  interfere  were  such  as  were  allowed  by  any 
Act  of  Parliament  for  other  services  than  those  to  which  the 
statute  referred — in  the  administration  of  criminal  justice  and 
other  county  purposes.  So  soon,  therefore,  as  the  Court 
established  a  table,  it  superseded  that  framed  by  the  several 
Courts  of  Quarter  Sessions. 

The  auditing  the  accounts  of  the  Clerk  of  the  Peace  de- 
volves upon  the  Court  of  Quarter  Sessions,  seven  Justices  at 
least  being  present  (Consol.  Stat.  U.  C,  ch.  121,  sec.  2).  In 
the  present  case  three  Reeves  of  municipalities  in  the  counties 
formed  part  of  the  auditing  body.  They  audited  the  appli- 
cant's account,  and  refused  to  allow  certain  items.  The  ob- 
ject of  this  application  is  virtually  to  get  this  Court  to  revise 
this  audit  or  taxation,  first,  by  allowing  for  services  not  in- 
cluded in  the  table  of  fees  established  by  the  Courts  ;  second, 
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by  fixing  the  fee  for  such  services,  if  not  already  legally 
settled. 

In  re  Poussett  (22  U.  C.  R.  412),  a  somewhat  similar  ap- 
plication was  made.  It  does  not  appear,  however,  that  the 
charges  for  the  audit  whereof  the  applicant  there  sought  a 
mandamus  had  been  disallowed  on  the  audit  of  an  account 
containing  other  items  which  had  been  allowed,  though 
probably  it  was  so.  Here  that  fact  is  clear,  and  in  this  view 
the  application  is  not  so  much  to  compel  the  Quarter  Ses- 
sions to  audit  the  account,  as  to  allow  certain  charges  upon 
such  audit.  The  Court  of  Quarter  Sessions  have  audited  the 
account  of  the  applicant,  allowing  him,  as  we  understand, 
the  appointed  fees  for  all  services  directed  or  recognized, 
either  by  express  enactment,  or  by  the  table  of  September, 
1862.  This  appears  to  us  strongly  to  savour  of  a.  judicial 
determination  in  a  matter  within  their  jurisdiction  ;  and  if  it 
be  not  so,  we  must  protest  against  this  Court  being  converted 
into  a  taxing  office  to  revise  taxation  of  costs  by  an  inferior 
tribunal. 

As,  however,  we  have  granted  the  rule,  and  no  objection 
was  raised  against  our  entertaining  an  application  of  this 
particular  nature,  we  will  not  withhold  the  expression  of  our 
view  of  the  claim. 

We  think  the  table  of  fees  established  and  promulgated 
by  the  Courts  contains  all  the  services  for  which  the  appli- 
cant as  Clerk  of  the  Peace  is  entitled  to  charge,  in  addition 
to  such  as  are  specially  authorized  and  provided  for  by  any 
statute  ;  and  that  neither  the  local  tariff  spoken  of,  nor  any 
usage  that  is  proved,  give  any  additional  right. 

This  intimation  of  opinion  will  furnish  a  guide  for  the 
audit  of  the  complainant's  accounts.  If  there  are  services 
for  which  it  would  be  right  to  allow  fees,  and  which  are  not 
provided  for  in  the  present  table,  and  if  the  different  Courts 
of  Quarter  Sessions,  or  a  considerable  part  of  them,  concur 
in  recommending  the  formation  of  a  new  table  by  the  Supe- 
rior Courts,  in  order  to  include  such  services,  we  should  not 
be  indisposed  to  take  the  matter  up. 
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We  are  of  opinion  this  rule  must  be  discharged,  but  with- 
out costs.  ■  ^ 

Hagarty,  J. — No  doubt  the  Clerks  of  the  Peace  do  a 
great  deal  of  work  for  nothing,  but  that  we  cannot  help. 
Poussett's  case  was  a  hard  one,  and  so  is  this.  The  diiffi- 
culty  is,  that  much  of  the  routine  business  which  formerly- 
made  the  ofiBce  remunerative  has  been  done  away  with,  and 
more  of  it  given  to  other  officers  by  the  municipal  acts,  and 
this  has  made  the  office  of  Clerk  of  the  Peace  in  some  coun- 
ties hardly  remunerative  to  a  man  of  education  and  intel- 
ligence. 

Morrison,  J.  concurred. 

Rule  discharged. 


^  Hammond  v.  McLay. 

Registrar — Tenure  of  office. 

Defendant  was  appointed  Registrar  in  1859,  under  9  V.,  c.  34,  by 
•which  the  Governor  is  authorised  in  general  terms  to  appoint,  and  pro- 
vision is  made  for  removal  on  certain  contingencies,  to  be  proved  in  a 
specified  manner.  His  commission  conferred  upon  him  the  office,  with 
all  the  rights,  &c.,  thereto  belonging,  but  expressed  the  appointment  to 
be  during  pleasure.  In  1864  be  was  removed,  and  defendant  appointed, 
the  admitted  cause  of  such  removal  being  alleged  misconduct  as  return- 
ing ofl&cer  at  an  election. 

Held,  that  by  the  statute  the  plaintiff  was  subject  to  removal  only  for  the 
reasons  and  by  the  means  there  provided ;  that  the  words  "  during 
pleasure,"  in  his  commission,  could  not  deprive  him  of  his  statutory 
rights;  that  the  29  V.,  c.  24,  passed  after  defendant's  appointment,  by 
which  every  Registrar  then  in  oflBce  was  continued  therein,  would  not 
confirm  such  appointment  if  illegal ;  and  that  the  Interpretation  Act, 
providing  that  a  power  to  appoint  shall  include  power  to  remove,  could 
not  apply. 

The  plaintiff  therefore  was  held  to  be  still  Registrar,  and  entitled  to  the 
fees  of  such  ofi&ee  received  by  defendant. 

The  declaration  contained  two  counts.  The  first  for 
money  payable  by  defendant  to  plaintiff  for  fees  and  emolu- 
ments received  by  defendant  due  and  of  right  payable  to  the 
plaintiff  as  Registrar  of  the  County  of  Bruce.  The  second, 
the  common  count  for  money  had  and  received. 
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Pleas. — 1st.  Never  indebted;  2nd.  That  the  plaintiff  was 
not  Registrar  of  the  County  of  Bruce  at  the  time  the  fees 
and  emoluments  mentioned  in  the  first  count  were  received 
by  defendant. 

Issue  thereon. 

The  case  was  entered  for  trial  at  the  Autumn  Assizes,  at 
Goderich,  before  Hagarty  J.,  when  a  verdict  was  entered 
for  the  plaintiff,  with  leave  reserved  to  defendant  to  move 
to  enter  a  nonsuit,  or  a  verdict  for  himself,  upon  certain 
admissions  then  made. — 

The  following  were  the  admissions  made  for  the  purposes 
of  the  trial : — 

1.  That  by  commission  under  the  Great  Seal  of  the  Pro- 
vince, bearing  date  13th  June,  1859,  the  plaintiff  was  ap- 
pointed to  be  Registrar  for  the  County  of  Bruce  "  during 
our  pleasure"  and  his  residence  in  the  county,  together  with 
all  the  rights,  privileges,  emoluments,  fees  and  perquisites 
to  the  said  office  belonging  or  of  right  appertaining  ;  and  the 
town  of  Southampton  was  named  as  the  place  where  the 
registry  office  was  to  be  kept. 

2.  That  on  the  14th  July,  1859,  the  plaintiff  entered 
into  the  necessary  recognizance  with  two  sureties  (approved 
by  two  Justices  of  the  Peace)  conditioned  for  the  due  per- 
formance of  the  duties  of  his  office,  and  took  the  necessary 
oath  of  office  and  of  allegiance,  all  of  which  were  duly  filed  of 
record  with  the  Clerk  of  the  Crown  in  the  Court  of  Queen's 
Bench,  on  the  21st  September,  1859. 

3.  That  the  plaintiff  accepted  the  said  office,  and  con- 
tinued to  discharge  the  duties  of  it  until  as  hereinafter 
mentioned. 

4.  That  by  letters  patent  under  the  Great  Seal  of  the  Pro- 
vince, bearing  date  the  26th  February,  1864 — after  reciting 
the  letters  patent  of  the  13th  June,  1859,  and  that  Her 
Majesty  had  been  pleased  to  determine  her  Hoyal  will  and 
pleasure  in  relation  to  these  letters  patent— Her  Majesty 
did  cancel,  revoke  and  make  void  the  said  letters  patent, 
and  did  thereby  discharge  the  plaintiff  from  the  said  office 
of  Registrar. 
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5.  That  such  discharge  was  grounded  upon  facts  set  forth 
in  certain  correspondence  produced  and  put  in  as  evidence, 
and  not  for  any  of  the  causes  mentioned  in  sees.  66  or  67  of 
Consol.  Stat.  U.  C,  c.  89,  or  upon  any  presentment  or  con- 
viction as  in  those  sections  mentioned. 

6.  By  commission  under  the  Great  Seal  of  the  Province, 
dated  the  26th  February,  1864,  the  defendant  was  appointed 
to  be  Registrar  of  the  County  of  Bruce,  in  the  room  of  the 
plaintiff,  "removed,"  to  hold  "  during  our  pleasure  "  and 
his  residence  in  the  county,  together  with  the  rights,  &c., 
(as  in  the  plaintiff's  commission.) 

7.  Notwithstanding  the  foregoing  facts,  and  disregarding 
a  demand  for  the  registry  books  which  was  made  by  defen- 
dant upon  the  plaintiff,  the  plaintiff  kept  possession  of  those 
books,  and  assum.ed  to  discharge  the  duties  of  Registrar  until 
the  21st  June,  1864,  when  defendant,  against  the  will  of  the 
plaintiff,  procured  possession  of  the  books,  and  thereafter 
exclusively  continued  to  act  as  such  registrar. 

8.  That  during  the  period  last  aforesaid :  viz,  from  the  26th 
February,  1864,  till  21st  June,  1864,  defendant  also  assumed 
to  act  as  Registrar. 

And  it  was  agreed  that  a  verdict  be  entered  for  the  plain- 
tiff for  six  hundred  dollars,  with  leave  to  defendant  to  move 
to  set  it  aside  and  enter  a  nonsuit  or  a  verdict  for  defendant, 
if  on  the  foregoing  facts  and  the  documents  put  in,  the  Court 
should  be  of  opinion  that  the  plaintiff  was  legally  dismissed 
from  said  office,  and  defendant  legally  appointed  thereto, 
or  if  under  the  operation  of  the  recent  act,  29  Yic,  ch.  24, 
sec.  9,  the  appointment  of  defendant  was  ex  post  facto  legal- 
ized ;  either  party  to  be  at  liberty  to  avail  himself  of  any 
point  of  law  fairly  arising  upon  the  evidence. 

In  Michaelmas  term,  S.  Bichards,  Q.C.,  obtained  a  rule 
accordingly,  on  the  following  grounds  : — That  upon  the 
facts  admitted  the  plaintiff  shews  no  right  to  recover  ;  that 
the  plaintiff  was  not  Registrar  of  the  County  of  Bruce  dur- 
ing the  time  the  said  moneys  or  fees  are  alleged  to  have 
been  received  by  defendant ;  that  if  there  was  any  doubt  as 
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to  the  defendant  being  Registrar,  his  appointment  is  con- 
firmed bj  the  last  Registry  Act ;  that  if  the  plaintiff  were 
Registrar  during  the  time  the  moneys  were  alleged  to  have 
been  received,  an  action  will  not  lie  at  the  suit  of  the  plain- 
tiff for  moneys  which  were  paid  for  defendant's  registration 
of  deeds  and  instruments  ;  that  the  plaintiff  has  not  shewn 
any  money  to  have  been  received  by  defendant  for  the  use 
of  the  plaintiff. 

Robert  A.  Harrison  shewed  cause,  citing  Har court  v.  Fox^ 
1  Show.  426  ;  Runt  v.  Coffin,  Dy.  197  h ;  Rex  v.  Toly,  Dy. 
197  h ;  Bex  v.  Blage,  Dy.  197  h ;  Dy.  198  a,  198  b ;  Sir 
Robert  Chester  s  case,  Dy.  211  a;  Kent  v.  Mercer ,  12  C. 
P.  30 ;  Moon  v.  Burden,  2  Ex.  22 ;  Midland  R.  W.  Co.  v. 
Ambergate,  ^c,  R.  W.  Co.,  10  Hare  369  ;  De  Winton  v. 
Mayor  of  Brecon,  26  Beav.  533  ;  Pretty  v.  Solly,  lb.  606  ; 
Chitty  Prerog.  87. 

S.  Richards,  Q.C.,  in  support  of  the  rule,  cited  Chy» 
Prerog.  75 ;  Bac,  Ab.  Offices.  A  ;  Smyth  v.  Latham,  9 
Bing.  707. 

The  statutes  cited  are  referred  to  in  the  judgments. 

Draper,  C.  J. — The  office  of  Registrar  was  first  created 
in  Upper  Canada  by  the  Stat.  35  Geo.  III.,  ch.  5,  which 
authorised  the  Governor  for  the  time  being  to  nominate  and 
appoint  one  sufficient  person  to  hold  the  office,  and  to  ap- 
point the  place  where  he  should  be  resident.  It  was  pro- 
vided that  in  case  of  a  vacancy  by  death,  forfeiture,  or  sur- 
render of  such  Registrar,  the  Justices  of  the  Peace  for  the 
county,  at  the  General  Quarter  Sessions  next  after  such 
vacancy,  should  in  open  Court  draw  up  a  memorial  of  such 
vacanc}'',  and  transmit  it  to  the  Governor,  by  whom  within 
a  month  after  the  receipt  of  the  memorial  a  new  appoint- 
ment was  to  be  made.  The  Registrar  was  required  to  take 
oath  of  office,  and  to  give  security  by  a  recognizance  with 
two  sureties  for  the  due  performance  of  his  duties.  If  he, 
or  his  deputy  (whom  the  statute  permitted  him  to  appoint) 
neglected  to  perform  the  prescribed  duties,  or  committed  or 
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suffered  any  undue  or  fraudulent  practice  in  the  office,  and 
were  thereof  lawfully  convicted,  he  should  forfeit  his  office. 

This  Act,  with  some  others  affecting  it,  were  repealed  by 
9  Yic,  ch.  34.  By  this  statute,  which  consolidated  and 
amended  the  previous  law,  the  Governor  was  authorized  to 
appoint  in  any  new  county  in  Upper  Canada  a  proper  per- 
son to  perform  the  duties  of  Registrar,  as  well  as  to  fill  up 
any  vacancy  which  might  occur  by  death,  resignation,  re- 
moval from  office,  or  forfeiture.  The  appointment,  which 
had  theretofore  been  made  by  commission  under  the  hand 
and  seal  at  arms  of  the  Governor,  was  thenceforth  to  be 
under  the  great  seal  of  the  Province.  The  Registrar  and  his 
deputy  were  to  take  an  oath  of  office,  and  the  Registrar  was, 
as  before,  to  enter  into  a  recognizance  with  sureties. 

Upon  a  full  consideration  of  this  statute,  under  which  the 
plaintiff  was  appointed,  I  am  of  opinion  that,  notwithstand- 
ing in  his  commission  the  office  was  conferred  "  during 
pleasure,"  he  acquired  and  took  it  during  good  behaviour, 
for  the  statute  in  my  view  creates  an  office  of  freehold,  and 
the  character  of  the  office  cannot  be  changed  by  the  terms 
of  the  commission. 

The  language  used  in  conferring  the  authority  to  appoint 
is  general,  containing  no  defined  limitation  as  to  the  duration 
of  the  tenure  of  office,  except  that  which  arises  from  the  death 
the  acts  of  the  officer  himself.  The  statute  does  not  make 
the  tenure  dependent  on  the  pleasure  of  the  Governor  nor 
even  of  the  Crown. 

There  is,  further,  express  provision  that  under  certain 
circumstances,  and  after  certain  proceedings,  the  tenure 
shall  cease,  so  that,  while  the  statute  says  nothing  to  limit 
the  appointment,  it  does  provide  for  removal  or  forfeiture 
upon  some  expressed  contingencies. 

Thus,  if  any  Registrar  does  not  keep  his  office  in  the 
place  named  for  that  purpose,  or,  not  having  himself  a  fire- 
proof office  or  vault,  does  not  remove  to  that  provided 
for  him  by  the  County  Council,  he  is  liable  to  removal  by 
the  Governor  on  a  presentment  of  the  grand  jury  at  the 
Quarter  Sessions,  to  be  founded  upon  the  evidence  of  two 
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or  more  competent  witnesses.  So  also,  if  the  Registrar  or  ^ 
his  deputy  neglect  to  perform  their  duty,  or  commit  or 
suifer  any  undue  or  fraudulent  practice  in  the  execution 
thereof,  and  be  thereof  lawfully  convicted,  then  the  Regis- 
trar forfeits  his  office.  And  if  he  ceases  to  reside  within 
his  county,  or  becomes,  by  sickness  or  otherwise,  wholly 
incapable  of  discharging  the  duties  of  his  office,  the  G'over- 
nor  may  remove  him  on  presentment  by  the  grand  jury,  as 
aforesaid,  founded  upon  the  like  kind  of  evidence. 

The  vacating  of  the  office  being  provided  for  on  the  exis- 
tence of  certain  causes,  such  existence  to  be  established  upon 
evidence  and  presentment,  or  conviction  founded  thereon,  it 
appears  to  me  that  the  proper  inference  from  the  statute  is 
that  the  Legislature  intended  the  tenure  to  last  until  the 
Registrar  violated  one  or  other  of  these  conditions,  and  such 
violation  was  moreover  established  in  the  manner  pointed  - 
out.  In  my  opinion,  this  is  equivalent  to  declaring  that 
the  office  is  to  be  held  during  good  behaviour,  i.e.,  so  long  as 
the  prescribed  conditions  are  faithfully  observed. 

And  so  far  as  the  public  service  in  regard  to  this  office  is 
concerned,  the  tenure  during  good  behaviour  is  most  likely 
to  conduce  to  the  public  advantage,  for,  to  borrow  Lord 
Holt's  language,  in  Hareourt  v.  Fox  (1  Show.  515),  the 
occupant  "will  be  encouraged  to  endeavour  the  increase  of 
his  knowledge  in  that  employment,  which  he  may  enjoy 
during  life  ;  whereas  precarious  dependent  interests  in  places 
tempt  men  to  the  contrary." 

It  will  scarcely  be  urged  that  by  introducing  the  words 
"  during  pleasure  "  into  the  commission,  the  Registrar  could 
be  deprived  of  the  protection  w^hich  the  statute  gives  him, 
that  he  must  be  convicted  before  he  can  be  said  to  have  for- 
feited his  office,  and  presented  by  a  grand  jury  before  he  is 
liable  to  removal.  But  if  not,  then  for  any  of  those  serious 
omissions  or  breaches  of  duty  which  the  statute  does  provide 
for,  the  Governor  cannot  remove,  though  the  commission  is 
during  pleasure,  while  upon  other  grounds,  and  possibly 
.grounds  wholly  unconnected  with  his  conduct  as  Registrar, 
a  person  holding  that  office  might  be  summarily  dismissed. 
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I  cannot  imagine  that  if  the  Legislature  had  contemplated  a 
tenure  at  the  will  of  the  Crown,  they  would  have  only 
limited  the  exercise  of  the  power  of  removal  in  those  cases, 
in  which  the  public  interests  would  have  most  clearly  justi- 
fied its  exercise. 

The  question  seems  to  have  arisen  under  the  former 
Registry  Act  of  Upper  Canada  more  than  fifty  years  ago. 
Before  the  year  1808,  David  McGregor  Rogers  held  a  com- 
mission as  Registrar  of  the  two  counties  of  Northumberland 
and  Durham.  It  is,  I  believe,  also  the  fact  that  he  was  in 
that  year,  as  well  as  before  and  perhaps  after,  a  member  of 
the  House  of  Assembly  ;  and  it  has  been  suggested  that  in 
some  way  he  gave  offence,  in  consequence  of  which  an 
attempt  was  made  to  deprive  him  of  his  office  of  Registrar, 
the  commission  for  which,  both  under  the  statute  35  Geo. 
III.  and  that  of  9  Vic,  has  contained  the  words  "  during 
pleasure."  And  on  the  15th  March,  1808,  a  commission 
issued  appointing  Thomas  Ward,  Esquire,  Registrar  for  the 
counties  of  Northumberland  and  Durham.  Rogers,  however, 
held  all  the  books  and  papers,  and  in  Michaelmas  term,  49 
Geo.  III.  (November,  1808)  the  Attorney  General,  on  the 
part  of  the  King,  obtained  a  rule  for  the  issue  of  a  manda- 
mus (iV^s^  I  presume)  ordering  Rogers  to  deliver  over  these 
books,  &C.5  to  Ward.  In  Trinity  term  following,  on  the  re- 
turn of  the  mandamus,  the  Attorney  and  Solicitor  General 
were  heard  in  support  of  the  application  for  a  peremptory 
writ,  and  Mr.  Rogers  appeared  and  argued  against  it ;  and 
after  taking  time  to  consider,  the  Court  of  Queen's  Bench, 
(Scott,  C.  J.,  and  Powell,  J.),  during  the  same  term  refused 
the  application.  The  entries  of  these  proceedings  are  min- 
uted in  the  term  book  of  the  Clerk  of  the  Crown,  but  none 
of  the  affidavits  or  papers  are  forthcoming.  But  the  pre- 
amble to  the  statute  10  Geo.  IV.,  ch.  8,  referred  to  by  Mr. 
Harrison,  recites  that  the  appointment  of  Mr.  Ward  was 
adjudged  by  the  Court  of  Queen's  Bench  to  be  invalid  ;  and 
having  ascertained  that  his  commission  was  in  the  usual 
form,  I  infer  that  the  ground  of  the  judgment  was  that 
Rogers  was  not  removable  except  for  some  one  of  the 
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causes  and  in  the  manner  pointed  out  in  the  statute  35  Geo. 
III.— in  other  words,  that  he  held  an  oflSce  of  freehold. 

The  Interpretation  Act  (Consol.  Stat.  C,  c.  5,  s.  6,  22ndly) 
is  invoked,  however,  on  behalf  of  the  defendant.  This 
enacts  that  "  Words  authorizing  the  appointment  of  any 
public  officer  or  functionary,  or  any  deputy,  shall  include 
the  power  of  removing  him,  re-appointing  him,  or  appointing 
another  in  his  stead,  in  the  discretion  of  the  authority  in 
whom  the  power  of  appointment  is  vested." 

This  provision  must  be  considered  in  connection  with  sec.  3 
of  the  same  statute,  which  makes  the  interpretation  clauses 
applicable,  "  except  in  so  far  as  the  provision  is  inconsistent 
with  the  intent  and  object  of  such  act,  or  the  interpretation 
which  such  provision  would  give  to  any^word,  expression,  or 
clause  is  inconsistent  with  the  context." 

Assuming,  as  I  think  is  shewn,  that  the  language  of  the 
Registry  Act  makes  the  appointment  quam  diu  se  bene  ges- 
serit,  it  would  be  clearly  inconsistent  with  the  context  to  hold 
that  the  Governor  had  ^  general  and  unlimited  power  to 
remove  a  Registrar,  because  the  power  of  removal  is  in  express 
terms  given  by  the  statute,  but  given  with  a  limitation  as  to 
the  causes  for  which  it  may  be  exercised,  and  subject  to  the 
establishment  of  the  matter  of  fact  in  a  particular  mode.  If 
the  power  of  removal  were  in  this  case  to  be  treated  as 
annexed  to  the  power  of  appointment,  and  not  as  conferred 
by  the  Registry  Act,  the  special  provisions  would  be  super- 
fluous, and  the  officer  would  lose  the  protection  which  they 
were  obviously  designed  to  give  him.  He  might  be  removed 
ex  mero  motu,  without  cause  assigned  at  all. 

Then  the  defendant  relies  on  the  29  Vic.  ch.  24,  sec.  9, 
by  which  every  Registrar  in  office  when  that  act  came  into 
force  (18th  September,  1865),  is  thereby  continued  therein. 
The  object  of  that  section  is  primarily  to  confirm  aU  appoint- 
ments made  in  conformity  with  the  pre-existing  laws,  which 
were  by  that  act  repealed.  If  the  defendant  was  not  law- 
fully appointed,  I  do  not  think  this  section  would  operate  to 
confer  the  office  on  him ;  and  if  the  plaintiff  was  in  law  the 
Registrar,  though  deforced,  as  it  were,  from  his  office,  this 
56  VOL.  XXVI. 
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section  cannot  be  held  to  deprive  him  of  his  right.  And 
though  this  act  does  not  require  either  a  presentment  by  the 
grand  jury  or  a  conviction,  yet  it  expressly  (sec.  16)  sets 
forth  the  causes  for  which  the  Registrar  may,  "  at  the  discre- 
tion of  the  Governor  in  Council,"  be  dismissed.  Probably 
it  will  be  found  that  in  order  to  vacate  the  office,  which  is 
conferred  by  commission  under  the  Great  Seal,  some  pro- 
ceeding more  formal  than  a  mere  minute  in  council  may  be 
necessary ;  but  it  is  unnecessary  to  consider  this,  as  neither 
the  plaintijBT  nor  the  defendant  were  appointed  under  the 
authority  of  this  act,  and  the  validity  of  the  removal  of  the 
plaintiff  must  depend  on  the  former  statute. 

The  only  ground  suggested  as  that  upon  which  the  plain- 
tiff was  dismissed  or  attempted -to  be  deprived  of  office,  is  for 
misconduct  in  .a  duty  imposed  upon  him  by  an  entirely  dif- 
ferent act  of  Parliament. 

By  the  election  law,  passed  some  years  subsequent  to  the 
9th  Vic,  (Consol.  Stat.  0..  ch.  6),  the  Registrar  is  constituted 
in  certain  cases  ex-officio  the  Returning  Officer  at  elections 
of  members  of  the  House  of  Assembly ;  and  in  sec.  31,  sub- 
sec.  10,  sec.  32,  and  sec.  34,  sub-sec.  3,  penalties  are  imposed 
for  the  refusal  or  neglect  to  perform  certain  duties  imposed 
upon  the  Returning  Officer ;  but  the  act  contains  no  provi- 
sion for  the  dismissal  of  the  Sheriff  or  Registrar,  the  only 
two  public  officers  who  are  ex-officio  made  Returning  Officers, 
for  any  neglect  or  refusal  to  perform  the  duties  of  that  office, 
and  in  fact  it  appears  from  the  papers  put  in  as  part  of  the 
case,  that  the  charge  against  the  plaintiff  was  the  alleged 
misappropriation  of  some  moneys  which  he  received  to  defray 
the  charges  of  the  election,  an  offence  not  provided  for  in 
the  statute  at  all,  and  which  was  not  enquired  into  or  adjudi- 
cated upon  before  any  Court  having  civil  or  criminal  juris- 
diction ;  and  though  the  Crown  has  the  prerogative  by  letters 
patent  to  suspend  a  public  officer  whose  appointment  is  for 
life,  still  after  suspension  the  officer  is  entitled  to  receive  the 
salary,  though  not  to  exercise  the  functions  of  the  office — 
Slingsby's  case  (3  Swanst.  178). 

I  have  not  overlooked  the  case  of  Smyth  v.  Latham  (9 
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Bing.  692),  which  Mr.  Richards  cited,  but  the  wide  difference 
in  the  facts  renders  it  inapplicable  to  the  present  discussion. 

On  the  whole,  I  am  of  opinion  that  the  rule  obtained  by 
the  defendant  must  be  discharged. 

As  to  the  necessity  of  writ  of  discharge,  see  aS'^V  Qeorge 
ReyneVs  case  (9  Co.  98). 

Hagarty,  J. — I  am  unable  to  place  any  other  construc- 
tion upon  the  Registry  Acts,  than  that  the  Registrar  holds 
his  office,  as  it  were,  of  freehold,  subject  only  to  removal  for 
one  or  more  of  the  specially  assigned  causes. 

The  Consol.  Btat.  U.  C,  ch.  89,  sec.  10,  and  the  late  act 
29  Vic,  ch.  24,  sec.  8,  contain  similar  words  of  appointment 
under  the  Great  Seal,  with  power  to  "  fill  up  any  vacancy 
occurring  by  the  death,  resignation,  removal  or  forfeiture  of 
office  by  any  Registrar."  Both  acts  prescribe  certain  cases 
in  which  the  Governor  General  "  may  in  his  discretion," 
remove  the  Registrar.  The  earlier  act  requires  in  addition 
a  presentment  of  the  facts  by  a  grand  jury. 

At  the  time  of  the  defendant  McLay's  appointment,  the 
former  act  was  in  force. 

The  defendant  urges  that  the  plaintiff's  appointment  is 
by  his  commission  expressly  limited  to  the  pleasure  of  the 
Crown. 

Once  it  is  conceded  that  the  statute  provides  for  a  tenure 
during  good  behaviour,  or  at  least  till  the  happening  of  cer- 
tain specified  events,  I  think  there  is  no  power  lower  than  that 
of  the  Legislature  that  can  limit  the  officer  to  a  tenure  during 
pleasure,  even  where  the  appointment  is  specially  accepted 
on  such  a  condition.  This  point  is  established  by  a  number 
of  cases,  and  is  noticed  in  a  recent  judgment  of  our  Court  of 
Error  and  Appeal —  Weir  v.  Mathieson  (3  E.  &  A.  Rep.123) ; 
see  also  Regina  v.  G-overnors  of  Darlington  School  {Q  Q.  B. 
682). 

It  is  also  argued  that  in  the  last  Registry  Act,  as  in  the 
former,  it  is  provided  that  every  Registrar  in  office  when  the 
act  took  effect  is  thereby  "  continued'  therein,  subject  to  the 
laws  in  force  respecting  public  officers,  and  to  the  provisions 
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and  requirements  of  this  act."  This,  I  think,  cannot  have 
the  very  serious  effect  of  turning  an  oflSce,  which  I  think  the 
Legislature  meant  to  be  held  during  good  behaviour,  into 
one  held  during  pleasure,  which  would  certainly  be  its  effect 
so  far  as  the  County  of  Bruce  is  concerned. 

Nor  can  I  think  that  the  Interpretation  Act  helps  the 
defendant.  That  could  have  been  only  designed  to  supply 
the  omission  of  formal  words  giving  the  power  of  removal, 
not  to  introdmce  a  new  power  of  removal  at  discretion  in 
cases  in  which  the  Legislature  have  provided  for  removal  for 
specified  causes  and  in  a  specified  manner. 

If  a  particular  tenure  be  created  of  an  office,  and  a  person 
be  appointed  to  that  office,  with  all  its  rights  and  privileges, 
I  do  not  see  that  the  insertion  of  the  words  "  during  our 
royal  pleasure,"  can  legally  limit  or  narrow  the  statutable 
rights  of  the  appointee,  whatsoever  those  rights  may  be. 

The  facts  of  the  case  before  us  may,  perhaps,  induce  an 
opinion  that  it  might  be  as  well  for  the  interests  of  the  pub- 
lic that  the  office  should  be  held  on  no  higher  tenure  than 
that  of  a  Sheriff,  and  most  other  appointments  under  the 
Crown.  This  at  least  might  be  thought,  so  long  as  the 
duties  of  a  Returning  Officer  at  a  contested  election  might 
be  cast  upon  the  person  holding  the  office  of  Registrar. 

Morrison,  J.,  concurred. 


Rule  discharged. 
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Gilpin  et  al  v.  The  Royal  Canadian  Bank. 

Principal  and  agent— Liability  of  principal  for  torts. 

The  plaintiffs  had  stored  grain  at  Seaforth  in  the  warehouse  of  one  T.,  from 
whom  the  defendants  held  warehouse  receipts  as  security  for  certain 
notes.  T.  having  left  the  country,  R.,  defendants'  agent  at  Seaforth, 
was  advised  by  their  solicitor  to  get  authority  from  him  to  sell  the  wheat 
covered  by  their  receipts.  He  accordingly  followed  T.  to  the  States, 
and  obtained  a  written  authority  to  sell  all  the  grain  in  the  warehouse 
belonging  to  him.  The  plaintiffs  alleged  that  acting  under  color  of  this 
authority  he  converted  wheat  belonging  to  them  in  the  warehouse,  for 
which  they  brought  trover  against  defendants. 

Held,  that  if  so  there  was  evidence  to  go  to  the  jury  to  make  defendants 
responsible  for  R.'s  acts. 

Trover  for  4872|4  bushels  of  spring  wheat,  636|g  bushels 
of  fall  wheat,  271  bushels  of  barley,  and  four  bushels  and 
twenty-five  pounds  of  grass  seed. 

Pleas. — 1st.  Not  Guilty.    2nd.  Goods  not  the  plaintiffs'. 

The  case  was  tried  at  Stratford,  at  April  1867,  before 
Morrison,  J. 

The  plaintiffs  charged  the  defendants  with  the  conversion 
of  grain  stored  in  the  warehouse  of  one  Robert  Todd,  at 
Seaforth.  There  was  no  dispute  that  the  plaintiffs  had 
stored  such  grain  there,  which  they  had  a  right  to  take 
away  on  payment  of  the  warehouse  charges.  It  appeared 
that  Todd  was  liable  to  the  defendants  upon  some  notes,  the 
particulars  of  which  were  not  proved,  and  also  that  the  de- 
fendants had  got  some  warehouse  receipts  from  him,  which 
it  might  be  inferred  were  given  by  way  of  security  to  the 
defendants.  Before  these  notes  matured  Todd  left  Seaforth 
and  removed  to  the  United  States. 

One  Hugh  R.  Russell  was  the  defendants'  agent  at  Sea- 
forth, and  apparently  after  Todd's  departure  he  consulted 
with  the  defendants'  solicitor,  and  upon  his  advice  to  get 
authority  from  Todd  to  sell  the  wheat  for  which  the  de- 
fendants held  Todd's  receipts,  as  the  defendants  had  no 
authority  to  sell  until  ten  days  after  the  notes  fell  due, 
Russell  went  to  Milwaukee,  where  he  saw  Todd  and  obtained 
from  him  a  written  authority  to  defendants  to  take  possession 
of  and  sell  all  the  wheat  and  all  other  grain  belonging  to 
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Todd  in  the  warehouse  at  Seaforth,  it  being  stipulated  by 
Todd  that  the  defendants  after  the  sale  of  the  wheat  were  to 
pay  Todd  all  moneys  received  for  the  said  wheat,  over  and 
above  the  sum  which  Todd  might  owe  them  at  the  time  of 
such  sale.  Russell  stated  that  he  had  no  directions  from 
the  head  office  to  go  to  Todd,  but  after  his  return  he  applied 
to  the  head  office  for  instructions.  Before  that  he  said  he 
acted  on  his  own  responsibility,  doing  what  he  thought  best 
for  them.  He  wrote  to  them  that  he  had  made  a  sale  of 
their  wheat. 

Evidence  was  given  that  Russell  took  a  letter  to  one 
Coleman,  after  which  he  got  the  key  of  the  warehouse  and 
went  into  it,  and  the  plaintiffs  proposed  to  prove  acts  of 
conversion  of  their  wheat  by  Russell,  but  they  stated  they 
had  no  further  evidence  to  give  of  Russell's  authority  to 
bind  the  defendants. 

The  learned  Judge  ruled  that  the  act  complained  of  was 
not  an  act  within  the  ordinary  business  or  the  duties  of  a 
Bank  agent,  or  in  the  course  of  the  agent's  employment, 
and  that  to  make  defendants  liable  the  agent  must  have 
acted  by  the  express  command  or  authority  of  the  defen- 
dants :  that  there  was  no  e-vidence  of  authority  to  take  the 
key  or  possession  of  the  warehouse,  or  to  hold  the  wheat  in 
question;  that  these  were  acts  beyond  the  scope  of  the 
agent's  authority.  Upon  this  ruling  the  plaintiffs'  counsel 
submitted  to  a  non-suit. 

Anderson  obtained  a  rule  to  set  the  nonsuit  aside,  con- 
tending that  the  defendants  were  responsible  for  the  tortious 
acts  of  their  agent  in  converting  the  plaintiffs'  goods. 

(7.  Hohinson,  Q.  C,  and  Robert  A,  Harrison,  shewed 
cause,  citing  Limpus  v.  London  Creneral  Omnibus  Co.,  1 
H.  &  C.  526  ;  Cflover  v.  London  arid  North  Western  B, 
W.  Co.,  5  Ex.  66  ;  Wright  v.  Woollen,  7  L.  T.  Rep.  N.  S. 
73 ;  Lingard  v.  KirJcpatricJc,  15  L.  T.  Rep.  N.  S.  245 ; 
Lindley  on  Partnership,  237  ;  Add.  on  Torts,  275. 

Anderson,  contra,  cited  Huzzey  v.  Field  2  C.  M.  &  R. 
432 ;  Seymour  v.  Grreenwood,  7  H.  &  JST.  355 ;  Qroft  v. 
Alison,  4  B.  &  Al.  590. 
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Draper,  C.  J.,  delivered  the  judgment  of  the  Court. 

We  are  of  opinion  this  case  comes  within  the  general  rule 
so  clearly  stated  by  Willes,  J.,  in  giving  the  judgment  of 
the  Exchequer  Chamber  in  Barwich  v.  English  Joint  Stock 
Bank  (L.  R.  2  Exch.  259),  which  judgment  was  not  given 
when  this  case  was  tried,  and  in  which  the  ruling  at  the  trial 
was  overruled  on  the  bill  of  exceptions.  That  rule  is  "  that 
the  master  is  answerable  for  every  such  wrong  of  the  servant 
or  agent  as  is  committed  in  the  course  of  the  service  and  for 
the  master's  benefit,  though  no  express  command  or  privity 
of  the  master  be  proved." 

In  this  case  Russell,  who  was  the  agent  of  the  defendants 
at  Seaforth,  took  the  advice  of  their  solicitor  as  to  what  he 
should  do  for  the  security,  payment,  or  advantage  of  the 
defendants,  his  principals,  to  whom  Todd  was  a  debtor. 
Acting  upon  that  advice  he  took  certain  steps,  and  obtained 
an  authority  from  Todd  upon  which  he  acted.  The  plaintiffs 
complain  that  in  what  he  did  under  colour  of  that  authority 
he  tortiously  converted  their  property.  Whether  this  is 
actually  so  or  no,  whether  the  plaintiffs  owned  the  property 
or  no,  or  whether  Russell  converted  it,  is  as  yet  to  be 
established,  but  if  so  we  think  there  was  clearly  evidence 
enough  to  be  submitted  to  the  jury  to  make  the  defendants 
responsible  within  that  rule. 

If  the  act  had  been  one  which  the  defendants  could  not 
have  done,  because  of  want  of  power  or  authority,  the  act 
of  the  agent  would  not  make  them  liable,  as  if  a  station 
master  arrested  and  detained  a  passenger  for  non-payment 
of  the  carriage  of  his  goods  by  the  same  train,  after  having 
given  up  the  goods  to  him,  the  Company  only  having  power 
to  detain  the  goods,  the  Company  would  not  be  liable — 
Poulton  V.  London  and  South  Western  Railway  Company 
(Weekly  Notes,  6th  July,  1867,  p.  210.) 

We  think  therefore  the  rule  must  be  made  absolute  with- 
out costs. 

.  Rule  absolute. 
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Payne  v.  Goodyear  et  al. 

Sale  for  taxes — Redemption  of  part — C.  S.  U.  C,  ch.  55,  sec.  113. 

An  entire  lot  having  been  sold,  one  C.  paid  the  redemption  money  on  the 
east  half,  and  one  P.  on  the  west  half,  but  it  was  afterwards  represented 
to  the  council  that  P.'s  payment  had  been  made  by  mistake,  and  the 
Treasurer  being  ordered  to  refund,  applied  the  money  by  P.'s  authority 
to  another  lot. 

Beld,  that  under  Consol.  Stat.  U.  C.  ch.  55,  sec.  113,  the  owner  of  part  of  a 
whole  lot  sold  for  taxes  might  redeem  such  part  on  paying  the  propor- 
tionate amount  chargeable  against  it ;  and  that  the  clause  did  not  merely 
allow  such  payment  before  sale.  The  east  half  was  therefore  held  to 
have  been  properly  redeemed,  but 

Quoere,  if  redemption  of  the  whole  had  been  necessary,  as  to  the  effect  of 
P.'s  payment  by  mistake. 

Trespass  for  breaking  and  entering  the  plaintiff's  land, 
being  the  east  half  of  lot  No.  13,  on  Water  street,  in  the 
town  of  Chatham,  destroying  plaintiff's  crops,  sowing  seed, 
digging  holes,  planting  blocks  of  wood,  erecting  a  wooden 
building,  and,  with  weapons  and  a  vicious  dog,  assaulting  the 
plaintiff,  and  driving  him  and  his  servants  off  the  land — per 
quod,  &c.,  &c. 

Second  count,  for  breaking  and  entering  plaintiff's  land, 
being  the  east  half  of  lot  13  on  Water  street,  in  the  towii 
of  Chatham,  throwing  open  gates,  and  ploughing  up  the 
plaintiff's  potatoes;  and  the  plaintiff  claimed  a  writ  of  in- 
junction. 

Pleas* — 1.  Not  guilty.  2nd.  To  the  first  count,  land  not 
the  plaintiff's.  3rd.  To  the  first  count,  that  at  the  time  of 
the  alleged  trespass  the  land  belonged  to  John  Hooper,  one 
of  the  defendants,  and  the  defendants  Watson,  Holmes,  and 
Longwell,  entered  as  his  servants  by  his  command. 

Similar  plea  to  the  second  count. 

The  trial  took  place  in  October,  1866,  at  Chatham,  before 
Hagarty,  J. 

There  was  proof  of  the  alleged  trespass  against  four  of 
the  five  defendants,  but  none  against  Goodyear.  The  plain- 
tiff to  prove  his  title  put  in  three  deeds,  the  execution  of 
which  was  admitted. 

1.  A  deed  from  John  Mercer,  Esq.,  Sheriff  of  the  County 
of  Kent,  dated  the  26th  of  August,  1861,  witnessing  tha^  in 
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consideration  of  $20.57,  paid  by  Charles  Greenwood  at 
public  auction,  on  the  17th  of  December,  1858,  under  the 
Assessment  Act,  16  Vic,  for  arrears  of  taxes,  under  a  writ 
to  him  directed,  he  sold  and  conveyed  to  Charles  Greenwood, 
his  heirs  and  assigns,  the  lot  No.  13,  on  the  south  side  of 
Water  street,  in  the  town  of  Chatham,  containing  one  acre, 
habendum  in  fee. 

2.  A  deed  from  Charles  Greenwood  to  John  Miller,  con- 
sideration $200,  for  the  east  half  of  the  same  lot,  containing 
half  an  acre  ;  habendum  in  fee. 

3.  A  deed  from  John  Miller  to  the  plaintiff,  consideration 
$250,  for  the  east  half  of  the  same  lot ;  habendum  in  fee. 

The  Treasurer  proved  that  this  lot  was  sold  in  October, 

1858.  The  amount  of  taxes  in  arrear  was  $16,87.  The 
taxes  had  not  been  paid  for  the  years  1851,  and  1857  ;  for  the 
intermediate  years  they  had  been  paid.  The  sale  actually 
took  place  on  the  9th  of  October,  1858.  On  the  30th  of 
September,  1859,  Thomas  Crowe  redeemed  the  east  half, 
and  it  was  so  entered  as  redeemed.  He  paid  the  money, 
which  was  garnished  as  the  money  of  Greenwood,  the  pur- 
chaser, on  a  judgment  in  favor  of  an  execution  creditor. 

The  lot  had  been  assessed  and  sold  as  one  entire  lot. 
The  redemption  money  was  paid  by  Crowe  only  on  the  east 
half,  but  the  other  half  was  redeemed  by  Mr.  Prince  on  the 
8th  of  October,  1859,  who  paid  the  money  to  the  Treasurer. 
These  two  payments  each  included  the  ten  per  cent.  Some 
time  afterwards  it  was  represented  to  the  council  that  Mr. 
Prince's  payment  was  a  mistake,  and  the  Treasurer  was 
ordered  to  refund,  and  he,  by  Mr.  Prince's  authority,  ap- 
plied the  payment  to  another  lot.  This  lot  had  been  re- 
turned as  vacant  in  1851,  and  was  assessed  to  one  Vosburgh 
in  1857.  and  a  warrant  issued  to  levy  the  taxes  from  him 
was  returned  nulla  bona. 

The  Treasurer's  return  of  lands  redeemed  within  twelve 
months  from  the  day.  of  sale  was  proved.  It  stated  that 
on  the  30th  of  September,  1859,  Thomas  Crowe  redeemed 
the  east  half  by  paying  $11.86  ;  and  on  the  8th  of  October, 

1859,  Albert  Prince  redeemed  the  west  half  by  paying  a 
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like  sum.  The  Treasurer  afterwards  notified  the  Sheriff  of 
the  mistake  about  the  redemption  by  Mr.  Prince,  and  thens 
the  Sheriff  conveyed  the  whole  lot  to  Greenwood,  but  this  he 
explained  was  a  mistake,  that  it  should  only  have  been  for 
the  west  half. 

On  the  defence  it  was  objected  that  the  lot  was  redeemed 
within  the  year  in  fact,  and  that  the  subsequent  disposition 
of  the  money  could  not  undo  it. 

It  was  answered  that  the  redemption  of  one  half  was 
nugatory,  and  that  a  payment  made  in  error  and  mistake  aa 
to  the  other  half  was  no  redemption. 

Leave  was  reserved  to  move  on  this  objection. 

Thomas  Crowe  proved  the  payment  on  the  east  half,  and 
that  afterwards,  and  within  the  year,  he  went  to  inquire  if 
he  had  a  right  to  pay  the  whole,  and  was  informed  that  Mr. 
Prince  had  paid  the  other  half.  He  said  he  did  not  know 
whether  he  was  not  liable  to  pay  the  whole. 

A  verdict  was  entered  for  the  defendants,  with  leave 
reserved  to  the  plaintiff  to  move  to  enter  a  verdict  for  $1G 
against  all  the  defendants  except  Goodyear. 

In  Michaelmas  Term  Atkinson  obtained  a  rule  calling  on. 
the  defendants,  except  Goodyear,  to  shew  cause  why  the 
verdict  as  to  them  should  not  be  set  aside,  and  a  verdict 
entered  for  the  plaintifi*  on  all  the  issues,  with  $10  damages, 
pursuant  to  leave  reserved,  on  the  ground  that  the  plaintiff 
shewed  a  good  title  to  the  land,  and  that  there  was  no* 
redemption  properly  proved. 

In  this  Term  Rohert  A.  Harrison  shewed  cause,  citing 
Consol.  Stat.,  U.  C,  ch.  155,  sees.  140,  141,  142,  148,, 
149, 150  ;  Buchanan  v.  Foppleton,  4  Jur.  N.  S.  414,  S.  C. 
2T  L.  J.  C.  P.  210;  Boulton  v.  Ruttan,  2  0.  S.  362; 
Mair  V.  Bolton,  4  U.  C.  R.  505 ;  Allan  v.  Hamilton,  23 
U.  C.  R.  109. 

Atkinson  supported  the  rule. 

Draper,  0.  J.,  delivered  the  judgment  of  the  Court. 
There  seems  no  doubt  that  the  redemption  money  was 
actually  paid  on  the  east  half  of  this  lot  number  thirteen. 
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within  a  year  from  the  sale ;  that  the  Treasurer  received  it 
expressly  on  account  of  the  sum  charged  upon  that  part  of  the 
lot,  and  that  the  money  so  paid,  though  not  paid  over  to  the 
purchaser,  was  taken  through  legal  process,  and  received 
by  an  execution  creditor  of  the  purchaser,  st^nd  pro  tanto 
discharged  a  debt  due  by  him.  If  this  payment  to  the 
Treasurer^as  a  legal  discharge  of  the  taxes  due  on  the  east 
half,  then  the  plaintiff  has  no  right  to  recover,  for  his  title 
and  ownership,  and  consequently  his  claim  to  damages  for 
trespass  on  that  piece  of  land,  are  dependent  on  the  sale  for 
taxes  (which  is  not  disputed),  and  on  the  non-redemption  of 
that  land  in  the  manner  authorised  by  the  statute. 

It  appears  to  us  that  under  the  113th  section  of  the  As- 
sessment Act,  whenever  satisfactory  proof  is  adduced  to  the 
Treasurer  that  an  entire  lot  has  been  sub-divided,  that  officer 
must  adjudge  the  question  of  sub-division,  and  finding  the 
fact  established  he  has  a  right  to  receive  the  proportionate 
sum  of  the  taxes  due  on  the  whole  in  discharge  of  the  par- 
ticular sub-division  so  ascertained.  When  he  has  in  good 
faith  determined  that  the  lot  has  been  sub-divided,  and  then 
receives  the  due  proportion  of  the  taxes,  the  sub-division  is 
as  much  discharged  from  the  incumbrance  as  if  the  taxes  on 
the  entire  lot  had  been  paid. 

But  the  113th  section  refers  only  to  taxes,  and  is  not  in 
its  express  terms  applicable  to  redemption  money,  with  re- 
gard to  which  there  are  the  rights  of  the  purchaser  to  be 
considered,  as  well  as  those  of  the  owner  of  the  land  or  of 
the  municipality  entitled  to  the  tax. 

The  contention  of  the  defendants  is,  that  the  power  of 
the  Treasurer  under  the  113th  section  extends  to  lands  sold 
for  taxes  so  long  as  the  right  to  redeem  remains  in  the 
owner,  and  after  the  best  consideration  we  can  give,  we  have 
adopted  that  conclusion. 

The  primary,  it  may  be  said  the  sole,  object  of  the  Legis- 
lature in  authorizing  the  sale  of  land  for  arrears  of  taxes, 
was  the  collection  of  the  tax.  The  Statutes  were  not  passed 
to  take  away  lands  from  their  legal  owners,  but  to  compel 
those  owners  who  neglected  to  pay  their  taxes,  and  from 
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wliom  payment  could  not  be  enforced  by  the  other  methods 
authorized,  to  pay  by  a  sale  of  a  sufficient  portion  of  their 
lands. 

All  lands  which  had  been  described  as  granted  by  the 
Grown  were  subject  to  a  tax  for  local  purposes,  and  when 
unoccupied,  and  no  distress  to  be  found  upon  them,  the  lands 
themselves,  after  the  taxes  had  been  in  arrear  a  fixed  num- 
ber of  years,  were  liable  to  sale.  Primarily  ^ch  lot  as 
granted  by  the  Crown  was  charged,  but  as  the  grantees 
might  in  various  ways  have  parted  with  their  rights  in  sev- 
eralty to  different  persons  who  acquired  portions  less  than 
the  whole,  the  113th  section  was  passed  for  the  relief  of 
such  persons,  to  enable  them  by  the  payment  of  the  tax  due 
on  the  part  they  owned  to  acquit  themselves  and  their  estate, 
leaving  the  remainder  of  the  lot  chargeable  with  its  due 
proportion  also.  The  power  to  sell  land  was  created  in 
order  to  collect  the  tax,  and  the  same  reason  that  influenced 
the  Legislature  to  enable  the  true  owner  of  a  part  to  pay 
his  proper  part  of  the  taxes  on  the  whole  lot,  would  exist  in 
his  favour  to  permit  him  to  redeem. 

Now,  in  treating  the  113th  section  as  extending  to  the 
latter  case,  no  violence  whatever  is  done  to  its  language. 
The  Treasurer  is,  under  the  148th  section,  the  officer  to 
receive  the  redemption  m'oney,  which  in  fact  is  the  amount 
of  the  taxes  in  arrear,  plus  the  charges  of  sale  and  ten  per 
cent.,  to  which  the  purchaser  is  entitled  as  a  recompense 
for  having  advanced  his  money.  The  spirit  of  the  113th 
section  is  satisfied  by  the  payment  of  the  tax  on  the  sub- 
division of  which  satisfactory  proof  has  been  given ;  the 
spirit  of  both  sections  is  fulfilled  by  the  collection  of  the  tax 
on  the  sub-division,  and  the  redemption  by  the  owner  on 
the  terms  imposed  by  the  148th  section. 

And  the  principle  of  section  113  is  remedial.  A  man 
purchases  an  acre  of  an  unoccupied  200  acre  lot.  At  the 
time  of  his  purchase  the  tax  for  some  preceding  year  has 
been  suffered  to  fall  into  arrear.  He  erects  a  dwelling  on 
his  purchase,  and  then  finds  that  the  tax  for  that  year  is 
due ;  and  but  for  the  113th  section  he  must  pay  the  tax  on 
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the  other  199  acres,  or  his  one  acre  may  be  sold.  If  it 
has  been  sold,  and  the  113th  section  does  not  help  him,  to 
save  his  acre  he  must  pay  the  taxes  on  the  whole  200, 
with  the  costs  and  the  additional  ten  per  cent.  And  if  the 
148th  section  were  strictly  and  literally  construed,  he  would 
have  no  legal  right  to  redeem  the  199  acres,  because  he  was 
not  the  owner  of  them,  but  .only  of  the  one  acre. 

We  thinlwit  more  in  accordance  with  the  spirit  and  inten- 
tion of  the  act  to  hold  that  the  benefit  conferred  on  owners 
of  land,  under  the  circumstances  stated  in  the  113th  section, 
should  be  treated  as  extending  to  owners  similarly  circum- 
stanced, as  owning  a  sub-division  of  a  lot,  and  to  enable  them 
to  redeem  it  on  adducing  satisfactory  proof  to  the  Treasurer 
of  the  sub-division. 

In  our  opinion,  therefore,  the  payment  received  by  the 
Treasurer  of  the  proportion  of  the  arrears  of  taxes  for  which 
lot  13  was  sold,  which  would  be  and  in  fact  were  due  in  re- 
spect of  the  east  half  only,  was  an  effectual  redemption  of  that 
half  lot.  And  we  prefer  to  rest  our  conclusion  in  favour  of 
the  defendants  on  this  ground  to  entering  upon  the  (to  my 
apprehension)  more  doubtful  question  on  the  payment  made 
by  mistake  by  Mr.  Prince  on  the  west  half  of  the  lot,  a 
payment  which  at  first  glance  can  hardly  be  said  to  have 
redeemed  the  lot,  without  holding  that  the  form  not  the  sub- 
stance is  to  be  considered  by  the  Court.  The  municipal 
council,  as  it  seems,  have  treated  the  payment  by  mistake 
as  not  incapable  of  correction,  by  making  a  transfer  of  it  to 
the  proper  lot. 

However,  I  do  not  desire  to  bind  myself  to  any  opinion 

as  to  the  legal  effect  of  the  payment  by  Mr.  Prince.    On  a 

merely  superficial  view  it  seems  open  to  objection,  but  a 

careful  consideration  might  lead  to  a  conviction  that  it 

should  prevail  to  prevent  forfeiture. 

We  think  the  rule  should  be  discharged. 
* 

Rule  discharged. 
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McMillan  v.  McDonald. 

Tax  sale—Q  Geo,  IV.,  ch.  7—iSale  by  Sheriff  out  of  office. 

In  ejectment  the  defendant  claimed  through  a  sale  for  taxes  made  under  6 
Geo.  IV.,  ch.  7.  The  warrant  relied  upon  issued  in  1837  to  the  then 
Sheriflr,  M.,  who  ceased  to  hold  office  jn  1838  ;  the  return  stated  the  sale 
to  have  been  made  in  1840  ;  and  M.  executed  the  deed  in  1841, 

Held,  clearly  insuflBcient,  for  the  sale  and  deed  being  made  oy  a  person  out 
of  office  were  ptimd  facie  unauthorised,  and  defendant  gave  no  proof  of 
any  proceedings  taken  by  M.  which  could  be  regarded  as  an  inception  of 
execution. 

If  there  had  been  such  proof,  Qucere,  whether  the  law  as  to  inception  of 
execution  or  process  applies  equally  to  tax  sales  and  to  sales  of  land  on 
judgments.  , 

Ejectment  for  lot  No.  14,  in  the  sixth  concession  of 
Finch. 

The  plaintiff  claimed  under  the  will  of  John  McMillan, 
deceased.  Defendant  relied  on  a  tax  sale,  limiting  his  de- 
fence to  the  south  190  acres  of  the  lot. 

The  case  was  tried  at  Cornwall,  before  Adam  Wilson,  J. 

A  patent  to  John  McMillan,  his  will,  and  the  plaintiff 's 
title  under  it  were  duly  proved. 

None  of  the  exhibits  mentioned  in  the  learned  Judge's 
notes  were  forthcoming.  A  deed  was  produced,  executed  by 
the  then  Sheriff  Donald  McDonald,  dated  the  2nd  February, 
1841,  consideration — £3  18s.  7d.,  conveying  190  acres  to 
Kenneth  McLachlan,  in  fee. 

The  Sheriff 's  return  to  the  Treasurer  of  the  sale  of  this  lot 
for  taxes,  stated  that  it  was  sold,  100  or  190  acres  of  it,  on 
the  29th  of  January,  1840,  to  McLachlan,  for  £3  18s.  7d. 

The  Treasurer  proved  that  he  entered  on  his  office  in 
1846  ;  that  Alexander  McLean  was  Treasurer  at  the  time  the 
warrant  for  sale  was  said  to  have  issued,  in  1836  or  1837. 
All  his  books  and  papers,  except  a  book  containing  the 
assessment  of  lands,  and  that  produced,  shewing  the  Sheriff's 
return,  and  another  book  of  returns  of  sales  for  1828-9,  were 
said  to  have  been  stolen,  and  never  came  to  the  present 
Treasurer's  hands.  He  searched  for  but  could  not  find  a 
warrant.    It  was  admitted  that  McMartin  was  Sheriff  from 
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1838  to  1848,  when  Donald  JEneas  McDonald  was  appointed, 
and  continued  till  1850. 

The  Sheriff's  return  before  referred  to  stated,  "  Schedule 
of  lands  in  township  of  Finch  for  assessment  and  arrears  to 
July,  1838,  according  to  the  warrant  directed  to  the  Sheriff 
of  the  Eastern  District  by  the  Clerk  of  the  Peace,  dated 
October,  1837." 

This  mej^orandum  was  not  in  the  writing  of  Donald 
McDonald,  who  was  Sheriff  up  to  1838,  and  for  some  years 
preceding,  but  was  thought  to  be  in  the  writing  of  a  young 
man  named  Brand,  employed  in  the  Sheriff's  office. 

The  Clerk  of  the  Peace  swore  to  a  search,  and  that  the 
warrant  could  not  be  found.  He  said  there  was  a  Treasurer's 
return  in  his  office  of  a  schedule  of  lands  in  arrear  for  eight 
years  to  the  1st  of  July,  1836.  This  lot  was  put  down  as  in 
arrear  <£3  Os.  5d.  On  the  back  of  this  return  was  endorsed, 
in  the  writing  of  Pringle,  then  Clerk  of  the  Peace,  "Received 
13th  July,  1837,  Writs  issued  to  the  Sheriff  dated  16th 
October,  1837,  returnable  10th  July,  1838.  (Signed)  James 
Pringle,  Clerk  of  the  Peace." 

It  was  agreed  that  the  present  Sheriff's  office  need  not 
be  searched  for  the  writ,  as  it  was  not  there ;  that  if  the 
former  Sheriff's  son,  who  had  his  papers,  would  make  an 
affidavit  as  to  search,  it  might  be  received  as  evidence  by 
the  Court  in  term. 

It  was  objected  by  the  plaintiff  that  there  was  no  proof 
of  a  warrant ;  that  the  writ  spoken  of  was  returnable  in 
July,  1838,  and  had  lapsed  before  the  sale  in  1840  ;  that 
the  Donald  McDonald  who  executed  the  deed  in  February, 
1841,  and  received  the  warrant  spoken  of,  ceased  to  be 
Sheriff  in  1838,  and  could  not  sell  or  make  a  deed,  and  he 
was  not  shewn  to  have  done  anything  under  the  alleged  war- 
rant ;  that  the  description  of  land  in  the  deed  was  not  in 
accordance  with  the  statute ;  that  the  sale  was  for  too  much  ; 
that  the  arrears  wer»  only  £3  Os.  5d. ;  that  only  Ts.  6d. 
could  be  added;  that  the  Sheriff's  return  of  having  sold 
100  or  190  acres  avoided  the  sale  for  uncertainty. 

It  was  agreed  there  should  be  a  verdict  for  the  plaintiff. 


defendant  having  leave  to  move  to  enter  a  verdict  in  his 
favor. 

S.  Bichards,  Q.  C-,  obtained  a  rule  nisi  accordingly. 
Kerr  shewed  cause,  citing  Maxcy  v.  Clahaugli,  1  Oilman 
26  ;  Bestor  v.  Powell,  2  Oilman  119. 

Hagarty,  J.,  delivered  the  judgment  of  the  (Jourt. 

Placing  defendant's  evidence  in  the  most  favourable  light, 
and  assuming  everything  in  his  favour,  his  case  will  stand 
thus  :  A  warrant  was  issued  by  the  treasurer  to  the  Sheriff 
on  the  16th  of  October,  1837,  returnable  on  the  10th  of 
July,  1838.  The  Sheriff  receiving  such  warrant  ceased  to 
be  Sheriff  in  1838. 

The  land  was  returned  by  some  body  as  sold  to  Kenneth 
McLachlan  on  the  29th  of  January,  1840,  at  least  a  year 
after  that  Sheriff  left  oflSce ;  and  the  deed  produced,  to 
McLachlan,  is  dated  the  2nd  of  February,  .1841,  more  than 
two  years  after  his  leaving  office. 

The  defendant  makes  no  attempt  whatever  to  explain  this 
proceeding.  He  proves  no  steps  taken  by  the  Sheriff  by 
whom  the  writ  was  received,  or  anything  to  afford  any 
plausible  reason  for  his  executing  the  deed  more  than  two 
years  after  he  ceased  toi)e  Sheriff. 

The  statute  6  Oeo.  IV.,  ch.  7,  governed  that  sale,  and 
sec.  18  directs  that  if  land  be  not  redeemed  within  twelve 
months  from  the  sale,  then  "  the  Sheriff  for  the  time  being  " 
shall,  on  demand  of  the  purchaser,  execute  a  conveyance, 
&c.  This  expression  for  the  time  being"  is  omitted  in 
subsequent  acts. 

If  defendant  can  apply  the  doctrine  of  Doe  Tiffany  v. 
Miller  (6  U.  C.  R.  426),  to  this  case— that  a  Sheriff  having 
made  an  inception  of  executing  the  writ  may  proceed  to  its 
completion  by  sale,  and  execute  the  conveyance — we  would 
still  require  some  evidence  of  such  inception.  Primd  facie 
the  sale  and  the  deed  were  both  made  by  a  person  not  filling 
the  office  of  Sheriff,  and  as  such  incapable  of  doing  the  acts 
directed  by  the  law  to  be  done  by  the  Sheriff.  It  must 
rest,  we  think,  on  the  person  relying  on  such  a  sale  and 
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conveyance  to  support  their  validity.  Nothing  of  the  kind 
is  shewn  here. 

The  writ  is  by  the  statute  declared  to  be  returnable  at  the 
third  Quarter  Sessions  after  issuing  the  same.  This  writ 
was  found  to  be  returnable  on  the  12th  of  July,  1838,  and 
some  time  in  that  year,  without  proof  of  anything  done 
under  the  writ,  the  then  Sheriff  left  office. 

The  late  Sir  James  Macaulny  said,  in  Doe  Tiffany  v. 
Miller  (6  U.  C.  R.  448),  ''  I  also  think  that,  however  the 
Courts  may  for  reasons  of  policy  be  disposed  to  favor  hond 
fide  purchasers  at  Sheriff's  sales,  the  maxim  of  caveat  emptor 
so  far  applies,  that  any  one  purchasing  at  such  sale  from  a 
person  out  of  office,  and  after  the  return  day  of  the  writ, 
must  take  the  onus  of  proving  that  such  person  (whose 
primd  facie  right  to  execute  the  writ  thus  ceased)  had  while 
in  office,  and  before  the  return  day  expired,  done  that  which 
rendered  the  subsequent  sale  valid." 

No  proof  of  such  an  inception  was,  as  already  noticed, 
given  in  this  case.  We  must  not  be  considered  as  assuming 
that  the  law  as  to  inception  of  execution  or  process  ap- 
plies equally  to  tax  sales  and  sales  of  land  on  judj^ments. 
Many  wide  distinctions  might  be  pointed  out  between  the 
two  classes  of  cases.  The  sale  in  the  case  of  a,fi.fa,  on  a 
judgment  is  final  as  to  the  interest  sold ;  the  sale  by  a 
Sheriff  on  a  tax  warrant  is  defeasible  by  payment  within 
twelve  months  thereafter,  &c. 

But  even  giving  defendant  the  benefit  of  the  doctrine,  we 
feel  it  impossible  to  hold  that  the  title  of  the  true  owner  of 
an  estate  could  be  held  to  be  divested  by  such  evidence  as 
"was  given  in  the  case  before  us.  Primd  facie  the  title  set 
up  by  defendant  was  clearly  bad,  and  we  cannot  see  that  he 
proved  anything  to  get  rid  of  the  one  fatal  objection — a 
sale  and  transfer  by  a  person  apparently  having  no  right 
whatever  to  act  as  Sheriff. 

With  this  view  it  is  unnecessary  for  us  to  discuss  the 
other  very  serious  objections  to  defendant's  case,  as  to 
reception  of  the  memorandum  or  return  made  by  Brand, 
(on  which  see  Smith  v.  BlaJcey,  L.      2  Q.  B.  376),  as  to 
58  VOL.  XXVI. 


458      queen's  bench,  easter  term,  30  vie,  1867. 


the  description  of  the  land,  the  return  of  the  Sheriff,  the 
amount  of  the  alleged  arrears,  and  the  insuflSciency  of  the 
search  among  the  Sheriff 's  papers,  as  to  which  no  affidavit 
was  produced  in  term. 

It  may  be  that  the  defendant  may  be  able  to  supply  some 
of  this  missing  evidence  on  a  future  occasion,  as  our  judg- 
ment is  not  final.  But  we  have  no  alternative  but  to  dis- 
charge defendant's  rule. 

Rule  discharged. 


McDonald  v.  McGillis. 

Deed — Construction — Estate  in  fee  or  for  a  term  of  years — Livery  of  seisin. 

A.  by  Indenture,  in  1826,  in  consideration  of  the  rents  and  covenants  by 
M.  to  be  paid  and  performed,  "  granted,  demised,  and  to  farm  let  "  to  M., 
his  heirs  and  assigns"  certain  land,  habendum,  "  unto  the  said  M.,  his 
heirs  and  assigns,  from  the  day  of  the  date  hereof,  for  and  during  the  term 
of  twenty-one  years,"  yielding  and  paying  yearly  during  the  said  term  to 
M.,  his  heirs  and  assigns,  the  sum  of  7s.  6d.  There  was  a  covenant  by 
M.  to  pay  rent,  and  by  A.  for  quiet  enjoyment  during  the  term.  At  the 
end  of  the  term  M.  gave  up  the  lease  to  A.,  saying  he  had  no  further 
claim,  but  he  was  allowed  to  continue  in  possession  upon  no  definite 
understanding,  and  defendant  went  in  after  him.  Upon  ejectment 
brought  by  the  devisee  of  A.,  a  verdict  was  directed  for  defendant,  on  ihe 
ground  that  the  indenture  passed  the  fee. 

Held,  that  without  livery  of  seisin  the  fee  simple  granted  in  the  premises 
could  not  take  effect,  and  the  habendum  for  twenty-one  years  would  stand ; 
but  a  new  trial  was  granted  to  determine  the  fact  of  livery. 

Semble,  that  the  jury  should  not  be  directed  to  presume  livery  of  seisin,  as 
they  would  be  if  the  possession  had  been  held  as  on  a  claim  of  absolute 
ownership. 

Ejectment  for  part  of  the  west  half  of  lot  9,  in  the  sixth 
concession  .of  the  township  of  Lancaster,  containing  two 
acres,  to  which  the  plaintiff  claimed  title  by  deed  of  bargain 
and  sale  from  one  John  McDonald.  The  defendant  claimed 
title  by  possession. 

The  trial  took  place  at  Cornwall,  in  April  last,  before 
Adam  Wilson,  J. 

.  It  appeared  that  one  Archibald  McDonald  died  in  posses- 
sion of  the  lot  of  which  these  two  acres  formed  part,  having 
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by  his  last  will,  bearing  date  the  7th  of  October,  1828, 
devised  the  same  to  his  two  nephews,  Archibald,  the 
plaintiff,  and  John,  who  conveyed  his  interest  to  the  plaintiff. 
During  the  lifetime  of  the  testator  one  Alexander  McDougall 
occupied  the  two  acres  in  question,  in  all  more  than  forty 
years,  and  left  them  about  three  or  four  years  before  the 
trial.  The  defendant  went  into  possession  after  McDougall 
quitted  it,  and  was  in  possession  at  the  time  of  the  trial. 

By  indenture,  dated  15th  November,  1826,  Archibald 
McDonald  (the  testator),  in  consideration  of  the  rents,  coven- 
ants, and  agreements,  thereinafter  contained  on  the  part  of 
Alexander  McDougall  to   be  paid,   done  and  performed, 

granted,  demised,  and  to  farm  let,"  unto  the  said  Alex- 
ander McDougall,  his  heirs  and  assigns,  the  two  acres  in 
question,  to  have  and  to  hold  the  said  piece  or  parcel  of 
ground  unto  the  said  Alexander  McDougall,  his  heirs  and 
assigns,  from  the  day  of  the  date  hereof,  for  and  during 
the  term  of  twenty-one  years  from  thence  next  ensuing,  and 
fully  to  be  complete  and  ended.  Yielding  and  paying 
therefor  yearly  and  every  year  during  the  said  term  of 
years,  unto  the  said  Archibald  McDonald,  his  heirs  and 
assigns,  the  sum  of  seven  shillings  and  six-pence  of  lawful 
money ;  the  first  paj'ment  to  be  made  at  or  upon  the  15th 
of  November,  1827,  and  so  on  yearly  and  every  year  during 
the  rest  and  remainder  of  the  said  term  of  years."  The 
lessee,  Alexander  McDougall,  for  himself  and  his  heirs, 
covenanted  with  the  lessor,  Archibald  McDonald,  to  pay  the 
rent.  '*And  the  said  Alexander  McDougall,  his  heirs  and 
assigns,  paying  the  rents  and  performing  the  covenants 
hereinbefore  mentioned,  reserved  and  contained,  on  the  part 
of  the  said  Alexander  McDougall,  to  be  paid,  done,  and  per- 
formed, shall  lawfully,  peaceably,  and  quietly  enter  into, 
have,  hold,  occupy,  possess  and  enjoy  the  said  piece  or  par- 
cel of  ground  hereinbefore  granted  and  demised,  together 
with  all  the  appurtenances  thereunto  appertaining  or  in 
anywise  belonging,  for  and  during  the  said  term  of  twenty- 
one  years,  without  the  lawful  let,  suit,  trouble,  molestation, 
eviction,  expulsion,  interruption,  or  denial  whatsoever,  on  the 
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part  of  the  said  Archibald  McDonald,  his  heirs,  executors, 
administrators,  and  assigns." 

It  was  sworn  that  when  the  term  of  twenty-one  years 
expired  Alexander  McDougall  gave  up  this  lease  to  the 
plaintiiF,  saying  the  land  belonged  to  him,  and  that  he 
(McDougall)  had  nothing  to  do  with  the  lease  any  more ; 
but  he  still  occupied  the  land,  doing  blacksmith  work  for 
the  plaintiflf  in  consideration  of  being  left  on  the  place.  No 
particular  understanding  about  the  blacksmith  work  was 
proved,  but  the  plaintiff  got  his  work  done  by  McDougall, 
who  was  an  old  man,  and  plaintiflf  "  would  not  be  severe 
upon  him." 

The  defendant  went  on  to  the  lot  after  McDougall  left  it. 
He  was  married  to  a  daughter  of  McDougall.  One  witness 
stated  that  he  believed  that  McDougall  let  defendant  into 
possession ;  that  there  was  a  house  on  the  two  acres,  and 
McDougall  carried  on  his  trade  as  a  blacksmith  on  the  place. 

On  these  facts  the  learned  Judge  directed  a  verdict  for 
the  defendant,  holding  that  by  the  indenture  of  the  15th  of 
November,  1826,  the  fee  passed  to  McDougall,  but  he 
reserved  leave  to  the  plaintiff  to  move  to  enter  a  verdict  for 
himself,  if  the  Court  should  be  of  opinion  that  the  indenture 
only  granted  a  term  for  twenty-one  years. 

aS.  Bichards,  Q.  C,  obtained  a  rule  on  the  leave  reserved 
to  enter  a  verdict  for  the  plaintiff,  or  for  a  new  trial,  for 
misdirection,  in  ruling  that  the  deed  was  a  conveyance  in 
fee  simple,  or  on  the  law  and  evidence,  the  plaintiff  having 
made  out  title,  and  the  defendant  not  having  established  a 
defence. 

Kerr  shewed  cause,  citing  Shep.  Touch.  75  ;  Baldwin's 
Case,  2  Co.  23  ;  Com.  Dig.  Vol.  iv.  ch.  21,  sees.  75,  76; 
Preston  on  Abstracts,  Vol.  iii.  p.  43  ;  Smith  on  Real  and 
Personal  Property,  3rd  ed.,  p.  624 ;  Co.  Lit.  299  a  ;  Good- 
title  dem.  Dodwell  v.  Gibhs,  5  B.  .&  C.  709  ;  Doe  dem  Tim- 
mis  V.  Steele,  4  Q.B.  663;  Doe  Meyers  v.  Marsh,  9  U.C.R. 
242 ;  Brown  v.  Stuart,  12  U.  G.  R.  510 ;  Owston  v.  Wil- 
Uams,  16  U.  C.  R.  405. 


m'donald  v.  m'gillis. 


461 


S.  EicJiardSy  Q.  C,  contra,  relied  upon  Baldwin's  Case, 
2  Co.  23. 

Draper,  C.  J.,  delivered  the  judgment  of  the  Court. 

The  intent  of  the  parties  is  always  to  be  regarded  in  the 
construction  of  deeds,  and  if  by  any  construction  that  intent 
can  be  given  effect  to  in  accordance  with  settled  legal  prin- 
ciples, the  Court  will  so  construe  it.  But  to  ascertain  the 
intent  the  language  used  must  be  taken  according  to  its 
plain  meaning  and  legal  effect.  The  deed  must  be  so  con- 
strued as  that  without  wrong  to  the  grantor  the  greatest 
advantage  may  be  given  to  the  grantee ;  that  the  construc- 
tion be  made  upon  the  entire  deed,  and  that  one  part  of  it 
doth  help  to  expound  another,  and  that  every  word  (if  it 
may  be)  may  take  effect  and  none  be  rejected,  and  that  all 
the  parts  do  agree  together  and  there  be  no  discordance 
therein,  and  that  the  effect  as  much  as  may  be  shall  be  to 
that  purpose  for  which  it  was  made. — Shep.  Touch.  87  ;  4 
Cruise  Dig.,  chaps.  19,  20. 

In  this  case,  we  find  in  the  premises  that  the  grantor,  in 
consideration  of  the  covenants,  rents,  and  agreements  there- 
inafter mentioned,  reserved  and  contained,  "  doth  grant, 
demise,  and  to  farm  let  to  the"  grantee,  "Azs  heirs -and 
assigns,  all  that,"  &c.  Stopping  there  the  grant  is  of  a  fee 
simple. 

Words  almost  identical  were  used  in  the  instrument  on 
which  the  case  of  Doe  v.  Gardiner  arose  (12  C.  B.  319), 
and  wherein,  after  reciting  an  agreement  to  grant  a  per- 
petual lease  to  J.  H.,  his  heirs^  executors,  administrators, 
and  assigns,  the  grantor  in  consideration  of  the  "  rents, 
covenants,  and  agreements,  thereinafter  mentioned  and  re- 
served, granted,  demised,  leased,  set  and  to  farm  let  unto 
the  said  J.  H.,  his  heirs,  executors,  administrators  and 
assigns,  unto  and  to  the  use  of  the  said  J.  H.,  his  heirs," 
&c.,  (as  before)  "for  ever,"  yielding  and  paying  therefor 
yearly  and  every  year  a  clear  yearly  rent.  Jervis,  C.  J., 
in  giving  the  judgment,  said  expressly  that  if  the  Courc  were 
to  presume  livery  of  geisin,  this  instrument  would  operate  a? 
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a  conveyance  in  fee,  though  an  examination  of  it  shewed  that 
the  parties  intended  it  to  operate  as  a  perpetual  lease,  an 
operation  which  it  could  not  legally  have.  It  had  been  agreed 
that  the  Court  should  draw  any  inferences  of  fact  which  a 
jury  might  have  drawn,  and  they  held  it  to  be  more  consistent 
with  the  acts  of  the  parties  to  presume  that  the  relation  of 
landlord  and  tenant  subsisted  between  them,  and  that  in  fact 
the  premises  had  been  held  under  a  yearly  tenancy.  But 
he  says  distinctly  that,  "  were  it  necessary  to  presume  livery 
of  seisin,  in  order  to  account  for  the  possession  under  the 
instrument^''  the  authorities  shewed  that  presumption  ought 
to  be  made. 

We  cannot  say  that  we  have  any  doubt,  after  a  careful 
consideration  of  the  indenture  before  us,  that  the  parties 
intended  only  to  create  a  term  for  twenty-one  years.  At 
the  same  time  we  cannot  so  construe  the  language  used. 
The  words  heirs  and  assigns  create  an  estate  in  fee  sim- 
ple, not  a  term.  But  before  the  deed  can  so  operate,  livery 
of  seisin  is  as  necessary  as  in  Doe  v.  Q-ardiner,  for  this  in- 
strument can  only  operate  as  a  conveyance  at  common  law. 
The  Court  has  no  power  reserved  to  it  to  draw  conclusions 
of  fact,  and  the  fact  of  livery  of  seisin  was  not  left  to  the 
jury,  though  adverted  to  in  the  argument. 

There  appears  no  doubt  that  possession  was  taken  under 
the  indenture  of  1826.  If  the  habendum  is  void  such 
possession  must  be  referred  to  the  grant  of  the  fee.  In 
4  Cruise  Dig.,  ch.  21.  sees.  75,  76,  the  law  is  stated  to  the 
following  effect :  where  the  habendum  is  contradictory  to 
the  premises  it  is  void,  and  the  grantee  will  take  the  estate 
given  in  the  premises.  Thus,  if  lands  are  given  in  the 
premises  of  a  deed  to  A.  and  his  heirs,  habendum  to  A.  for 
life,  the  habendum  is  void,  because  it  is  utterly  repugnant 
to,  and  irreconcileable  with,  the  premises. 

The  fourth  resolution  in  Baldwin's  case  (2  Co.  23), 
referred  to  on  the  argument,  seems  however  to  us  to  govern 
the  present  question.  When  to  the  perfection  of  the  estate 
limited  by  the  premises  some  ceremony  is  requisite,  and 
nothing  more  than  the  mere  delivery  of  the  de^d  is  required 
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to  the  perfection  of  the  estate  limited  by  the  habendum, 
there,  although  the  habendum  be  of  a  lesser  estate  than  is 
mentioned  in  the  premises,  if  that  ceremony  be  not  per- 
formed the  habendum  shall  stand.  We  refer  also  to  Kendal 
V.  Micfeild  (Barnardiston  Chy.  Rep.  47).  where  the  Master 
of  the-  Rolls  says  with  regard  to  an  habendum,  "  It  has 
never  been  disputed  but  that  it  will  carry  the  limitation  of 
the  estate  farther  than  the  premises  of  the  deed  did  *  * 
On  the  other  hand,  it  is  clear  that  the  habendum  never 
abridges  the  estate  granted  by  the  premises  of  the  deed." 

Now  in  this  case,  in  order  to  perfect  the  estate  granted  by 
the  premises,  namely,  a  fee  simple,  livery  of  seisin  was 
requisite,  and  without  it  only  an  estate  at  will  would  pass, 
but  the  habendum  for  years  would  take  effect  immediately  on 
the  delivery  of  the  deed,  and  so  it  would  appear  that  it  was 
the  intent  of  the  parties  that  the  indenture  should  take 
effect  by  that  delivery,  without  livery  of  seisin,  to  pass  an 
estate  for  twenty-one  years. 

Therefore,  assuming  that  there  was  no  livery  of  seisin,  Mc- 
Dougall  having  entered  into  possession  under  the  indenture 
became  possessed  of  the  term,  not  of  the  fee,  and  the  term 
having  expired  in  Novebaber,  1847,  the  plaintiff  would  be 
entitled  to  recover.  But  the  fact,  livery  or  no  livery,  is  not 
found.  As  at  present  advised,  we  do  not  think  the  jury 
should  be  directed  to  presume  livery  of  seisin,  as  they  would 
be  told  to  do  if  there  had  been  twenty  years  possession  held 
as  on  a  claim  to  be  owner  in  fee.  The  evidence  given  of 
McDougall's  conduct  leads  to  the  conclusion  that  he  never 
claimed  to  have  taken  possession  or  to  have  held  it  as  absolute 
owner,  and  the  case  may  be  distinguished  from  Doe  v.  Mar- 
quis of  Cleveland  (9  B.  &  C.  864),  and  Doe  v.  Bavies  (2  M. 
&  W.  503).    See  also  Doe  v.  Cole  (7  B.  &  C.  243). 

In  our  opinion  there  should  be  a  new  trial  without  costs. 


Rule  absolute. 
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In  re  BRADsnAw  andI  the  Registrar  of  the  County 

OP  SiMCOE. 

Registrar — Form  of  certificate — 29  Fic,  cTi.  24,  aec,  53. 

A  registrar  endorsed  on  a  mortgage  sent  to  him  for  registry  as  follows  : 
"  No.  4-1322,  purporting  to  be  a  duplicate  hereof,  was  recorded"  at,  &c., 
on,  &c. 

Held,  clftarly  not  a  compliance  with  the  statute,  29  Vic,  ch.  24,  sec.  53, 
under  which  the  registrar  must  examine  the  instruments  and  certify 
without  qualification  the  facts  which  he  is  required  to  state. 

0.  S.  Patterson  obtained  in  last  Hilary  Term  a  v\x\q  nisi, 
calling  on  the  Registrar  to  shew  cause  why  a  writ  of  manda- 
mus should  not  issue,  commanding  him  to  endorse  upon  an 
indenture  of  mortgage  from  M.  to  B.,  registered  by  him  on 
the  9th  day  of  January  last,  a  certificate  stating  the  certain 
year,  month,  day,  hour,  and  minute  in  which  the  said  instru- 
ment was  entered  and  registered,  expressing  also  in  what 
book  the  same  has  been  entered,  and  the  number  of  regis- 
tration ;  and  why  the  Registrar  should  not  pay  the  costs  of 
the  application. 

The  rule  was  granted  upon  an  affidavit  which  set  forth 
that  Messrs.  Beatty  and  Patterson,  the  agents  of  the  appli- 
cant, on  the  8th  of  January  last,  sent  the  mortgage,  which 
was  in  duplicate  form,  to  the  Registrar  to  be  recorded  ;  that 
on  the  23rd  of  January  the  Registrar  returned  one  part  of 
the  mortgage,  with  a  certificate  endorsed  on  it  as  follows  : 
"No.  44322,  purporting  to  be  a  duplicate  hereof,  was 
recorded  at  the  County  of  Simcoe  Registry  Office  on  the  9th 
day  of  January,  A.  D.  1867,  at  one  o'clock,  and  three  min- 
utes, P.M.,  in  liber  No.  47,  for  Nottawasaga." 

This  certificate  was  not  signed  by  either  the  Registrar  or 
his  Deputy ;  and  it  was  again  sent  to  the  Registrar  accom- 
panied by  a  letter,  calling  his  attention  to  the  fact  of  the 
want  of  signature,  and  to  the  insufficiency  of  the  certificate 
in  point  of  form,  and  requesting  him  to  endorse  a  certificate 
on  the  mortgage  of  its  registration,  not  that  a  No.  purporting 
to  be  a  duplicate  was  recorded. 

To  this  the  Registrar,  by  his  "Deputy,  replied  on  the  8th  of 
February,  stating  that  the  Registrar  declined  to  comply 


IN  RE  REGISTRAR  OP  SIMCOE. 


465 


with  the  request  of  the  agents  of  the  applicant,  giving  as  a 
reason  that  it  was  no  part  of  the  duty  of  the  Registrar  to 
compare  duplicate  instruments;  and  he  returned  the  mort- 
gage with  the  certificate  above  mentioned,  signed  by  the 
Deputy  Registrar. 

During  this  term  Robert  A.  Harrison  shewed  cause:  and 
C,  S.  Patterson  supported  the  rule. 

The  sections  of  the  Registry  Act  bearing  upon  the  question 
are  |^ted  in  the  judgments.  28  Vic.  ch.  18,  sec.  6,  was  refer- 
red to  as  to  the  power  of  the  Court  to  award  costs  on  such 
an  application. 

Morrison,  J. — By  the  30th  section  of  the  Registration 
Act,  29  Vic,  ch.  24,  it  is  enacted,  that  all  instruments  shall 
be  registered  at  full  length,  including  every  certificate  and 
affidavit,  upon  and  by  the  delivery  to  the  Registrar  of  the 
original  instrument,  where  but  one  is  executed,  or  when  such 
instrument  is  in  two  or  more  original  parts,  upon  and  by 
delivery  of  one  of  such  parts.  And  by  the  31st  section, 
in  case  one  of  two  or  more  original  parts  is  registered,  the 
Registrar  shall  endorse  upon  each  of  such  original  parts  a 
certificate  of  such  registration,  and  such  original,  so  certified, 
shall  be  received  as  primd  facie  evidence  of  the  registration, 
and  of  the  due  execution  of  the  same.  And  by  the  35th 
section  it  m  provided,  that  all  instruments  (excepting  wills 
and  grants  from  the  Crown)  shall  be  registered  by  the 
deposit  of  a  duplicate  or  other  original  part  thereof,  with  all 
the  necessary  affidavits.  And  by  the  39th  section,  sub-sec. 
2,  the  witnesses  shall  swear  to  the  execution  of  the  original 
and  duplicate,  if  any  there  be ;  which  affidavit,  by  the  40th 
section,  shall  be  made  on  the  instrument.  And  by  the  53rd 
section  it  is  enacted,  that  the  Registrar  or  Deputy  Registrar 
"  sh^ll,  upon  production  to  him  of  the  original  instrument, 
duplicate  or  other  original  part  thereof,  together  with  an 
affidavit  of  execution,  enter  the  said  instrument  in  the  regis- 
try book  in  the  order  in  which  it  is  received,  and  he  shall 
file  the  same  with  such  affidavit  of  execution,  and  he  shall 
endorse  a  certificate  on  every  such  instrument,  and  shall 
59  ^  VOL  XXVI. 
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therein  mention  the  certain  year,  month,  day,  hour,  and 
minute,  in  which  such  instrument  is  entered  and  registered, 
expressing  also  in  what  book  the  same  has  been  entered  and 
the  number  of  registration,  and  the  Registrar  or  his  Deputy 
shall  sign  the  said  certificate  when  so  endorsed,  which  corti- 
cate shall  be  taken  and  allowed  as  evidence  of  such  respec- 
tive registers  in  all  Courts  of  Record. 

Upon  an  examination  of  these  various  sections,  although 
they  might  have  been  better  arranged  and  the  language 
more  aptly  expressed,  it  is  abundantly  clear  that  the  iiften- 
tion  of  the  Legislature  was,  that  all  instruments  should  be 
registered  upon  the  production  and  delivery  to  the  Regis- 
trar, and  by  depositing  with  him  the  original  instrument, 
or  by  the  depositing  of  a  duplicate  or  other  original  part 
thereof  with  all  the  necessary  affidavits  ;  and  that  he  should 
enter  the  instruments  in  his  books  in  the  order  of  their  re- 
ception ;  and  register  them  at  full  length  therein,  and  that 
he  should  endorse  on  any  such  instrument,  and  in  case  one 
of  two  or  more  original  parts  is  registered  upon  each  of  such 
original  parts,  a  certificate  of  the  registration  signed  by  him 
or  his  Deputy,  stating  the  day,  &c.,  of  registration. 

Whpn  the  Legislature  provided  that  the  Registrar  should 
endorse  such  a  certificate,  and  declared  that  the  instrument 
bearing  such  certificate  should  be  relied  on  and  received  by 
Courts  of  Record  as  evidence,  it  would  be  absurd  to  sup- 
pose that  it  did  not  mean  that  the  officer  should  take  the 
precaution  of  examining  and  comparing  the  instrument  on 
which  the  certificate  was  to  be  endorsed  with  the  duplicate 
or  other  part  registered  at  length  in  his  books,  and  take 
care  to  see  that  he  was  certifying  correctly.  It  would 
be  certainly  contrary  to  his  duty  were  he  to  endorse  the 
certificate  on  an  instrument  merely  because  it  was  produced 
to  him,  without  taking  the  trouble  of  satisfying  himself  that 
it  was  the  deed  or  mortgage  of  which  a  duplicate  or  other 
original  part  was  entered  in  his  book.  Were  it  otherwise, 
one  of  the  principal  objects  of  the  law  would  be  to  a  great 
extent  defeated  ;  and  I  apprehend  it  would  be  equally  a 
departure  from  his  duty  if  he  did  not  object  to  or  point  out 
any  discrepancy „in  the  instrument  which  came  under  his 
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notice.  There  are  no  words  to  be  found  in  any  of  the  sec- 
tions indicating  that  the  Registrar  might  sign  the  certificate 
without  examination,  or  endorse  on  the  instrument  a  quali- 
fied certificate. 

What  the  Registrar  has  taken  upon  himself  to  endorse  on 
this  mortgage  as  a  certificate  is  a  mere  bald  memorandum, 
(the  word  certify  or  its  equivalent  is  not  used),  that  a 
number  (referring  I  take  it  to  some  instrument)  purporting 
to  be  a  duplicate  of  the  mortgage,  was  recorded  at  his  office 
on  guch  a  day,  &c.,  the  meaning  of  which  is,  not  that  the 
mortgage  bearing  the  memorandum  was  registered,  but  that 
an  instrument  meant  for  or  said  to  be  a  duplicate,  but  which 
possibly  is  no  duplicate  at  all,  was  recorded,  &c.  Such,  in 
our  opinion,  was  not  the  certificate  intended  or  contemplated 
by  the  Legislature. 

The  language  of  the  Statute  clearly  indicates  the  endorse- 
ment of  a  certificate  certifying  distinctly  that  the  instrument 
endorsed  was  registered  on,  &c. 

On  the  argument  it  was  pressed  in  the  way  of  excuse  for 
the  Registrar  that  he  is  not  paid  for  examining  instruments, 
and  that  it  was  not  his  duty  to  do  so.  We  have  already 
stated  our  opinion  as  to  his  duty.  Whether  the  Legislature 
has  allowed  adequate  fees  or  remuneration  for  the  duties 
imposed  on  the  Registrar,  is  not  a  matter  for  us  to  deter- 
mine. He  has  accepted  the  office,  and  thereby  assumes  the 
responsibility  as  well  as  the  performance  of  all  the  duties 
cast  on  him  by  the  law. 

Draper,  C.  J. — I  fully  concur  in  the  judgment  of  my 
brother  Morrison,  and  I  also  entertain  a  strong  opinion  that 
when  the  Legislature  requires  the  Registrar  to  "  endorse  a 
certificate  of  registration,"  (sec.  31)  or  to  "endorse  a  cer- 
tificate "  containing  certain  particulars,  and  to  sign  such 
certificate,  they  contemplated  and  directed  a  plain  expres- 
sion on  the  part  of  the  officer  that  he  certifies  to  the  facts 
which  the  law  requires  to  be  contained  in  such  certificate  in 
unequivocal  language,  asserting  that  such  facts  exist. 

In  the  former  act^  Consol.  Stat.  TJ,  C,  ch.  89,  wherever  a 
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form  of  certificate  is  given,  it  begins,  "  I  herehy  certify,'' 
(Vide  sees.  36,  43,  60,  see  also  schedule  A  and  sec.  58  in  con- 
nection therewith,  and  compare  sec.  26).  The  language  of  this 
act  was  the  same  or  nearly  the  same  in  this  respect  as  in 
sec.  53,  but  it  has  never  been  questioned,  at  least  not  in  any 
reported  decition,  that  the  Registrar  should  state  that  he 
certifies  to  the  requisite  facts,  and  such  was,  I  understand, 
the  previous  practice ;  and  I  think  that  the  certificate  should 
state,  with  or  without  the  commencement,  "  I  hereby  certify," 
(though  I  prefer  the  use  of  these  words)  the  fact  thaf  the 
instrument  in  question  is  registered,  not  that  something 
purporting  to  be,  &c.,  is  entered  or  registered. 

It  was  somewhat  pressed  on  us  that  no  fees  are  allowed 
to  the  Registrars  for  comparing  duplicates,  &c.,  together.  I 
am  inclined  to  think  that  the  Legislature  considered  they  had 
made  a  sufficient  provision  for  the  remuneration  of  these 
officers  for  all  the  services  required,  and  that  the  Govern- 
ment will  have  no  difficulty  in  finding  competent  persons  to 
discharge  the  duties  for  the  fees  given. 

Haqarty,  J.,  concurred. 

Rule  absolute^  with  costt. 


Baretto  v.  Pirie. 

Libel — Justification — Pleading, 

The  declaration  was  for  a  libel  which  charged  defendant,  an  inspecting 
field  officer  of  Militia,  with  swearing  and  drunkenness  on  a  particular 
occasion  specified  and  generally.  Defendant  pleaded  that  the  statements 
complained  of  in  the  declaration  were  true  in  the  sense  in  which  ihey 
were  alleged  to  have  been  used.  Held,  that  the  plea  was  bad,  as  being 
too  general. 

The  declaration  set  out  a  publication  by  defendant  of  a 
newspaper  article  respecting  the  plaintiff  as  inspecting  field 
officer  of  volunteers  and  militia,  in  which,  after  referring  to 
a  recent  inspection  of  a  particular  battalion,  and  stating  that 
it  was  not  often  that  "  an  example  of  swearing  and  drunken- 
ness was  set  by  the  officers  to  their  men,"  it  was  said  that  it 
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was  very  little  to  the  plaintiff 's  credit  that  "  he  appears 
before  the  volunteers  as  a  transgressor  without  apology  of 
those  laws  of  discipline  and  good  conduct,  the  observance  of 
which  he  so  strictly  enjoins."  In  another  part  it  was  said, 
"  We  have  been  for  some  time  aware  that  the  plaintiff  was 
often  incapable  of  attending  to  his  duty  here  and  else- 
where, and  now  that  his  evil  habits  appear  to  be  entirely 
beyond  his  control,  it  is  high  time  for  the  head  of  the  de- 
partment to  deal  with  the  case."  Inuendo^  that  the  plaintiff 
was  intoxicated  and  in  an  unfit  state  to  conduct  the  said 
inspection,  and  grossly  misconducted  himself,  and  was  guilty 
of  swearing  profane  oaths,  and  was  also  in  the  habit  of  being 
frequently  intoxicated,  and  was  thereby  incapable  of  attend- 
ing to  his  duties,  and  was  so  addicted  to  drunkenness  and 
other  evil  habits  that  his  conduct  was  calculated  to  bring  the 
militia  service  into  contempt. 

Plea,  that  the  statements  contained  and  complained  of  in 
the  alleged  libel  in  the  declaration  are  true  in  the  sense  in 
which  they  are  alleged  to  have  been  used. 

Demurrer,  because  the  justification  is  too  general,  and 
does  not  set  out  any  specific  cases  of  misconduct  on  the 
plaintiff's  part. 

Anderson,  for  the  demurrer,  cited  Sm.  Lea.  Cas.  Vol.  II., 
6th  ed.,  p.  67 ;  Honess  v.  Stuhhs,  7  C.  B.  N.  S.  555 ;  Hunter 
V.  Sharpe,  13  L.  T.  Rep.  N.  S.  593 ;  Behrens  v.  Allen,  8  Jur. 
N.  S.  118,  121. 

Eohert  A  ,  Harrison  contra,  cited  B.  &  L.  Prec.  612. 

Draper,  C.  J.,  delivered  the  judgment  of  the  Court. 

We  think  the  publication  complained  of,  without  the  aid 
of  any  inuendo  or  explanation,  is  libellous.  In  the  outset 
it  all  but  directly  charges  the  plaintiff  with  setting  an  ex- 
ample of  swearing  and  drunkenness  when  on  duty,  and  pro- 
ceeds to  assert  that  the  plaintiff  was  often  incapable  of 
attending  to  his  duty,  and  that  his  evil  habits,  meaning,  as 
we  understand,  those  before  set  forth,  appeared  to  be  beyond 
his  control,  and  required  the  notice  of  his  superior  officer. 
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The  plea  admits  the  libel  as  set  out,  and  justifies  it  in  the 
sense  in  which  the  expressions  complained  of  are  alleged  to 
have  been  used.  The  inuendo  does  not  extend  the  obvious 
and  natural  meaning  of  the  words  used,  and  if  altogether 
struck  out  the  complaint  would  be  neither  more  nor  less  than 
the  declaration  otherwise  asserts.  If  swearing,  drunkenness, 
and  a  continued  perseverance  in  evil  habits  were  direct 
charges  of  specific  acts,  they  might  be  met  by  a  plea  in  the 
general  form,  that  they  were  true  in  substance  and  fact ; 
so  if  the  charge  of  drunkenness  and  swearing  were  limited 
to  one  particular  occasion,  say  the  inspection  first  spoken 
of ;  but  incapacity  "  here  and  elsewhere  "  is  charged,  and 
"  evil  habits,"  which  "  now  appear  to  be  entirely  beyond  his 
control ;"  and  these  expressions  assert  a  series  of  acts,  re- 
peated drunkenness  and  swearing  when  on  duty — a  course 
of  conduct  discreditable  to  the  service.  This  plea  asserts 
no  fact  or  facts  on  which  the  general  conclusion  is  based, 
and  afi'ords  the  Court  no  opportunity  of  judging  whether 
such  facts  in  law  justify  the  defendant  iu  his  general  con- 
clusion. 

Behrens  v.  Allen  (8  Jur.  N.  S.  118),  is  no  authority  for 
the  defendant,  though  it  shews  that  the  Court  will  on  a  proper 
occasion  allow  a  general  plea  of  justification,  the  defendant 
delivering  particulars  of  the  facts  on  which  he  relies,  of  the 
specific  charges  which  he  intends  to  advance,  in  support  of 
the  general  allegation  that  the  libel  is  true.  Here  no  such 
leave  was  given,  or  even  asked. 

We  think  the  plaintiff  should  have  judgment. 


Judgment  for  plaintiff. 
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GiBBS  ET  AL  V.  GiLDBRSLBEVE. 

Contract — Measure  of  damages. 

Defendant,  a  steamboat  owner,  agreed  to  carry  certain  wheat  of  the 
plaintiffs  from  Oshawa  to  a  port  in  the  United  States,  by  the  17th  of 
March,  when,  as  the  defendant  knew,  the  Reciprocity  Treaty  would 
expire  and  an  import  duty  be  payable  there.  He  failed  to  do  so,  and 
the  plaintiffs  having  sent  the  flour  afterwards,  were  compelled  to  pay 
a  large  duty,  which  they  would  have  escaped  by  getting  it  there  before 
the  expiration  of  the  treaty. 

Eeld,  that  such  duty  was  recoverable  as  damages  for  the  breach  of  con- 
tract ;  and  that  it  was  immaterial  that  prices  rose  in  the  States  soon 
after  the  day  fixed  for  delivery,  so  that  the  plaintiffs  actually  made  more, 
after  paying  the  duty,  than  they  could  have  done  by  selling  it  on  that  day. 

The  declaration  stated  an  agreement  made  between  the 
plaintiffs,  owners  of  a  large  quantity  of  flour  which  they 
desired  to  have  carried  from  the  Port  of  Oshawa  to  Char- 
lotte, on  the  Genesee  River,  in  the  State  of  New  York, 
before  the  expiration  of  the  Reciprocity  Treaty,  which  would 
expire  on  the  17th  of  March,  1866,  and  the  defendant, 
owner  of  the  steamboat  Corinthian,  a  vessel  engaged  in  the 
carrying  business  on  Lake  Ontario,  whereby,  in  considera- 
tion, &c.,  defendant  agreed  with  the  plaintiffs  that  the  said 
steamboat  would,  weather  permitting,  be  at  Oshawa  on  the 
15th  of  March  aforesaid,  to  load  with  and  carry  1500  barrels 
of  the  plaintiffs'  flour  from  Oshawa  to  Charlotte,  and  would 
return  to  Oshawa  to  load  with  and  carry  for  the  plaintiffs 
from  Oshawa  to  Charlotte,  on  the  17th  of  March  aforesaid, 
1000  barrels  more  of  flour,  at  certain  rates  agreed  upon. 
Averment  that  the  vessel  was  not  prevented  by  the  weather 
from  going  to  Oshawa  on  the  said  days,  or  either  of  them, 
yet  the  steamer  did  not  go  to  Oshawa  for  the  flour  on  the 
said  days,  or  either  of  them,  nor  did  defendant  carry  the 
flour  for  plaintiffs  a^.  agreed,  but  neglected  and  refused  so  to 
do  ;  whereby  the  plaintiffs  were  put  to  trouble  and  expense 
in  carrying  the  flour  from  their  mills  and  storehouses  to  the 
harbour  of  Oshawa,  and  had  to  expend  moneys  in  the  cart- 
age and  recartage  of  the  same,  and  were  prevented  from 
getting  the  flour  into  the  United  States  before  the  expiration 
of  the  treaty,  and  lost  great  profits,  to  the  amount  of  two 
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dollars  on  every  barrel,  which  would  have  accrued  to  them 
if  the  flour  had  been  got  into  the  United  States  before  the 
expiration  of  the  treaty,  and  were  obliged  to  pay  a  large 
import  duty. 

Pleas. — 1.  Did  not  promise.  2.  That  the  Corinthian  was 
prevented  by  the  weather  from  going  to  the  Port  of  Oshawa 
on  the  said  days,  or  either  of  them,  and  by  reason  of  the 
weather,  and  from  no  other  reason,  the  said  steamer  did  not 
go  to  the  said  port  to  carry  the  said  flour  as  in  the  declara- 
tion alleged.  Issue. 

The  case  was  tried  at  Whitby  in  October,  1866,  before 
Morrison,  J. 

The  agreement  set  out  in  the  declaration  was  sufficiently 
proved  by  several  letters  and  telegrams  between  the  plain- 
tiffs and  defendant,  and  the  plaintiffs  claimed  $4000  as 
damages,  being  the  duty  which  they  had  to  pay  at  the  rate 
of  $1.60  per  barrel  on  the  flour,  on  its  being  taken  into  the 
United  States  subsequently  to  the  breach  of  contract  by  the 
defendant.  It  was  admitted  that  the  plaintiffs  sent  the  flour 
to  the  United  States,  and  that  they  paid  the  duty  claimed. 
This  was  the  plaintiffs'  case. 

It  was  contended  for  the  defence  that  this  only  entitled 
the  plaintiffs  to  nominal  damages  ;  that  it  was  not  shewn  that 
the  plaintiffs  were  under  any  necessity  or  obligation  to  send 
their  flour  into  the  United  States,  nOr  how  it  was  disposed 
of  when  sent  there ;  that  although  under  the  Reciprocity 
Treaty  flour  was  admitted  free  of  duty,  and  after  the  17th 
of  March  the  duty  stated  was  payable  on  importation  into 
the  States,  that  was  too  remote  a  damage. 

The  learned  Judge  considered  that  the  contract  between 
the  plaintiffs  and  the  defendant  was  made  in  order  that  the 
plaintiffs'  flour  might  not  be  subjected  to  the  payment  of  the 
duty,  and  that  the  plaintiffs  had  to  pay  $1.60  per  barrel 
in  consequence  of  the  defendant  not  fulfilling  his  part,  and 
that  the  jury  should  consider  this  in  estimating  damages. 

The  defendant  went  into  evidence  as  to  the  relative  prices 
of  flour  in  the  Montreal  market,  both  before  and  after  the 
17th  of  March,  1866,  and  also  as  to  the  prices  at  New  York 
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and  Boston,  with  the  view  of  shewing  that  the  loss  sustained 
by  the  plaintiffs  having  paid  the  duty  was  much  less  than 
the  actual  amount  of  that  duty,  and  endeavouring  to  estab- 
lish that  by  keeping  the  flour  as  in  fact  they  did,  they  were 
actual  gainers.  A  good  deal  of  evidence  was  also  given  in 
order  to  shew  that  on  the  loth,  16th,  and  17th  of  March, 
the  state  of  the  weather  was  such  that  the  Corinthian  could 
not  be  safely  taken  into  Oshawa. 

In  reply,  the  evidence  as  to  the  weather  and  the  facility 
of  going  into  Oshawa  and  loading  on  the  15th  and  17th  of 
March,  was  very  contradictory  to  that  given  on  the  defence. 
It  was  also  proved  that  flour  paid  a  duty  of  twenty  per  cent 
ad  valorem,  and  not  $1.60  per  barrel,  and  that  after  the 
17th  of  March,  in  the  invoices  presented  to  the  American 
Consul  at  Toronto,  of  flour  exported  from  Canada  into  the 
United  States,  flour  was  invoiced  at  $1.60  per  barrel  less 
than  before  that  day,  and  that  flour  was  lower  in  value  about 
a  dollar  or  a  dollar  and  a  quarter  per  barrel  in  Boston  and 
New  York  in  consequence  of  the  duty. 

The  learned  Judge  told  the  jury  that  if  they  were  of 
opinion  that  the  Corinthian  was  prevented  by  weather 
from  going  to  Oshawa  on  the  15th  and  17  th  of  March,  to 
find  for  the  defendant,  but  if  not  so  prevented  from  going  to 
Oshawa  on  both  or  either  of  these  days,  that  the  plaintiffs 
were  entitled  to  a  verdict.  As  to  damages,  he  directed  that 
as  the  special  circumstances  as  to  the  termination  of  the 
Reciprocity  Treaty  were  known  to  defendant,  and  were  in 
the  contemplation  of  parties  when  entering  into  the  agree- 
ment, which  was  made  to  secure  the  importation  into  the 
United  States  of  the  plaintifl's'  flour  before  it  would  be  sub- 
ject to  the  payment  of  duties,  as  the  plaintiffs  had  to  pay 
and  did  pay  such  duties,  a  damage  to  that  extent  followed 
from  the  breach  of  the  contract,  and  the  jury  might  so 
consider  it  in  assessing  the  damages ;  whether  they  gave 
damages  upon  the  two  quantities  of  flour  respectively  to  be 
carried  under  the  agreement  on  the  15th  and  17th  March, 
would  depend  on  their  finding  that  the  weather  was  not  the 
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cause  on  either  of  those  days  of  the  Corinthian  not  going  to 
Oshawa. 

The  defendant's  counsel  objected  to  this  direction,  upon 
the  grounds  taken  in  the  rule  nisi. 

The  jury  found  for  the  plaintiffs,  with  $2000  damages. 

In  Michaelmas  Term  A,  Crooks,  Q.  C,  obtained  a  rule 
calling  on  the.plaintiffs  to  shew  cause  why  there  should  not  be 
a  new  trial,  on  the  ground  of  misdirection,  in  telling  the  jury 
in  effect  that  the  duty  imposed  on  flour  coming  into  the 
United  States  after  the  17th  of  March  was  an  element  of 
damage,  and  to  consider  it  in  assessing  the  damages,  whereas 
the  true  measure  of  damages  was  the  additional  expense 
incurred  by  the  plaintiffs  in  obtaining  the  delivery  of  the 
flour  over  and  above  the  contract  price  stipulated  for  by 
defendant,  or  .at  most  the  loss  of  profit  to  be  determined  by 
a  comparison  of  the  market  price  of  the  day  stipulated  for 
delivery,  or  that  of  actual  delivery ;  and  it  appearing  that 
the  plaintiffs  had  actually  sold  the  flour  at  a  higher  price, 
after  paying  the  duty,  than  that  which  they  would  have  re- 
ceived if  they  had  sold  the  flour  at  the  time  called  for 
its  delivery  under  the  contract  sued  on,  the  jury  should 
have  been  directed  to  assess  nominal  damages  only ;  and 
that,  inasmuch  as  the  plaintiffs  refused  subsequently  to  send 
the  flour  by  defendant's  vessel,  .they  by  this  act  absolved  the 
defendant  from  any  liability  to  damages  arising  from  the 
imposition  of  the  duty. 

In  this  Term  M.  (7.  Cameron,  Q.  C,  shewed  cause.  He 
cited  Bodley  v.  Reynolds,  8  Q.  B.  779 ;  Borries  v.  Hutch- 
inson, 18  0.  B.  N.  S.  445,  11  Jur.  N.  S.  297;  O'Eanlan  v. 
Great  Western  B.  W.  Co.,  6  B.  &  S.  484;  Williams  y. 
Reynolds,  lb.  495. 

J.  E.  Cameron,  Q.  C,  and  CrooJcs,  Q.  C,  supported  the 
rule,  citing  O'Hanlan  v.  Qreat  Western  R,  W.  Co.,  6  B.  & 
S.  484;  S.  C,  11  Jur.  K  S.  797,  34  L.  J.  Q.  B.  154,  12 
L.  T.  Rep.  N.  S.  490 ;  G-ee  v.  Lancashire  and  Yorkshire 
R.  W.  Co.,  6  H.  &  N.  211 ;  Peterson  v.  Ayre,  13  C.  B. 
853;  EamUn  v.  The  Great  Northern  R.  W.  Co.,  1  H.  & 
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N.  408 ;  Fletcher  v.  Tayleur,  17  C.  B.  21 ;  Smeed  v.  Foord, 
1  E.  &  E.  602 ;  Great  Western  E.  W.  Go.  v.  Bedmayne, 
L.  R.  1  C.  P.  329 ;  S.  C,  12  Jur.  N.  S.  692 ;  Sedgwick  on 
Damages,  2nd  ed.,  260;  Mayne  on  Damages,  15;  Wilson 
V.  Lancashire  and  Yorkshire  R.  F.  Co,,  9  C.  B.  N.  S.  632  ; 
Theobald  v.  Railway  Passengers'  Assurance  Co.,  10  Ex.  45; 
Simmons  Y.  South  F astern  R,  W,  Co.,  7  Jur.  N.  S.  849; 
Jur.  March  31,  1866,  p.  119,  Leading  Article. 

Draper,  C.  J. — The  facts  of  this  case  may  present  a  new 
occasion  for  the  application  of  a  principle  which  is  well 
established,  and  which  I  think  must  govern  our  decision — 
namely,  "  that  where  two  parties  have  made  a  contract,  which 
one  of  them  has  broken,  the  damages  which  the  other  party 
ought  to  receive  in  respect  of  such  breach  of  contract  should 
be  such  as  may  fairly  and  reasonably  be  considered  either 
arising  naturally,  i.  e.,  according  to  the  usual  course  of 
things,  from  such  breach  of  contract  itself,  or  such  as  may 
reasonably  be  supposed  to  have  been  in  the  contemplation  of 
both  parties  at  the  time  of  making  the  contract,  as  the  pro- 
bable result  of  the  breach  of  it." — Hadley  v.  Baxendale  (9 
Exch.  341),  referred  to  by  Erie,  C.  J.,  in  Borries  v.  Hutchin- 
son (18  C.  B.  N.  S.  445,  461.) 

The  plaintiffs  claim  a  particular  damage,  the  avoiding  of 
which  was  one  specified  object  of  the  contract  between 
them  and  the  defendant.  The  contract  as  stated  in  the  de- 
claration is  established  by  the  finding  of  the  jury.  It  em- 
braced the  carriage  of  the  plaintiffs'  flour  from  Oshawa,  in 
this  Province,  across  Lake  Ontario  to  Charlotte,  in  the  State 
of  New  York,  on  two  named  days,  the  15th  and  the  17th  of 
March,  1866,  and  before  the  expiration  of  the  Reciprocity 
Treaty,  which  would  expire  on  the  17th  of  March,  after 
which  the  flour  would  be  liable  to  payment  of  duty.  The 
declaration  did  not  in  precise  terms  state  that  in  consequence 
of  the  breach  of  this  contract  by  defendant  the  plaintiffs  were 
put  to  a  great  expense  in  getting  this  flour  into  the  United 
States,  but  the  allegation  of  loss  of  profits  may  be  treated  as 
involving  such  a  statement  of  damage  in  a  different  form  of 
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words.  For  the  cost  of  getting  the  flour  into  the  United  States 
market  was  increased  by  the  precise  amount  of  the  duty,  an 
amount  which  the  plaintiffs  had  to  pay  wJiether  the  price  in 
that  marJcet  rose  or  fell,  and  this  expense  they  would  not 
have  been  subjected  to  if  the  defendant  had  fulfilled  the  con- 
tract, which  he  knew  was  made  as  to  the  time  of  its  perform- 
ance with  the  view  of  saving  that  expense.  In  treating 
that  as  a  damage  recoverable  on  this  declaration  and  the 
evidence,  we  are  in  my  opinion  sustained  by  the  authorities. 

An  allowance  for  increased  freight  and  insurance  occa- 
sioned by  the  delay  of  a  vendor  in  fulfilling  a  contract  was 
made  in  the  case  of  Borries  v.  Hutchinson  above  cited,  and 
the  subject  is  fully  discussed  and  the  leading  authorities  are 
referred  to. 

The  doctrine  thereby  established  does  not  include  profits 
which  might  have  been  made  if  the  delivery  had  been  made 
at  the  time  agreed  upon,  and  the  apparent  claim  of  profits 
lost  by  the  non-delivery  at  first  view  led  me  to  doubt  whether 
the  damages  claimed  were  not  on  that  account  too  remote, 
but  taking  the  facts  as  proved  in  connection  with  the  de- 
claration, I  think  this  claim  is  recoverable  as  a  damage 
directly  springing  from  the  breach  of  contract. 

The  case  in  appeal,  Grreat  Western  Railway  Co.  v.  Red- 
mayne  (L.  R.  1  C.  P.  329),  rests  upon  the  same  principle. 
There  the  defendants  were  held  not  to  be  liable  for  profits 
which  the  plaintiff  would  have  made  by  a  sale  at  the  place 
where  the  delivery  should  have  been  made,  because  they  had 
no  notice  of  the  object  for  which  the  goods  were  sent. 

O'Hanlan  v.  The  Cfreat  Western  Railway  Company  (6 
B.  &  S.  484),  was  an  action  for  not  delivering  in  a  reason- 
able time.  The  point  really  decided  was  that  the  importer's 
reasonable  profit  on  the  expected  sale  of  the  goods  may  be 
added  to  the  cost  price,  interest,  and  expense  of  transit,  in 
estimating  the  damages  for  non-delivery,  where  there  is  no 
market  in  which  the  same  sort  of  goods  could  be  obtained, 
and  so  the  price  in  that  market  •be  ascertained,  at  the  place 
and  time  at  which  they  ought  to  have  been  delivered.  Here 
the  damage  is  the  additional  expense  in  getting  the  goods 
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into  the  United  States,  where  the  plaintiffs  intended  to  dis- 
pose of  them. 

Suppose  that  a  similar  breach  of  contract  took  place  at  a 
different  season,  when  every  day's  delay  rendered  it  more 
difficult  to  obtain  the  conveyance  of  goods  and  enhanced  the 
premium  of  insuring  them,  the  cos^  of  transit  would  be  in- 
creased, and  that  increase  would  afford  the  measure  of 
damage.  Here  there  is  an  additional  cost,  the  result  of  the 
delay,  without  the  payment  of  which  the  goods  cannot  be 
brought  into  the  intended  market ;  and  the  defendants 
contract  to  carry  them  by  such  a  day  as  will  avoid  that  in- 
crease, I  think  that  additional  cost  affords,  if  not  the  sole 
measure,  certainly  an  element  in  estimating  the  damages, 
and  therefore  was  properly  submitted  to  the  jury.  Under 
the  peculiar  circumstances  of  this  case,  I  fail  to  see  that  the 
price  in  Canada  of  flour,  or  that  in  Charlotte  or  elsewhere 
in  the  United  States,  affects  the  plaintiffs'  claim,  which  I 
think  is  fully  upheld  by  Borries  v.  Hutchinson, 

In  my  opinion  this  rule  should  be  discharged. 

Hagarty  J. — I  think  the  plaintiffs  are  entitled  to  hold 
their  verdict,  on  this  ground  :  The  contract  was  in  substance 
to  carry  the  plaintiffs'  flour  into  the  United  States  before 
a  given  time,  at  which  a  duty  of  so  much  per  barrel  would 
have  to  be  paid  by  the  importer.  I  at  first  thought  that  the 
fact  of  the  price  having  risen  rapidly  from  the  17th  March, 
shewed  that  the  plaintiffs  were  gainers  instead  of  being 
damnified  by  the  delay  or  default  of  defendant.  But  the 
plaintiffs  had  a  right  to  have  had  their  flour  in  the  States  at  a 
time  when  they  need  not  have  paid  the  extra  duty.  For  all  we 
can  see  they  may  have  intended  to  have  kept  it  there,  to  take 
advantage  of  a  rise  in  the  market ;  in  such  a  view  their  profit 
would  clearly  be  lessened  to  the  amount  of  the  duty  which 
they  had  to  pay  to  get  their  property  into  that  country. 

I  think  the  defence  fails. 

Morrison,  J.,  concurred. 

Rule  discharged. 
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Miller  v.  Corbett,  Hope,  and  Parke. 

Sheriff — Recovery  for  false  return — Subsequent  action  on  covenant. 

Where  tlie  plaintiff  had  recovered  judgment  against  a  Sheriff  for  falsely 
returning  nulla  bona  to  a  fi.  fa.  on  which  he  had  made  the  money — 
Held,  following  Sloan  v.  Creasor,  22  U.  C.  R.  127 ;  that  he  could  not 
afterwards  sue  the  Sheriff  and  his  sureties  on  their  covenant  for  not 
paying  over  such  money.  * 

Declaration  on  a  covenant,  joint  and  several,  entered 
into  by  defendant  Corbett,  Sheriff  of  the  County  of  Fron- 
tenac,  and  the  other  two  defendants  as  his  sureties — that 
Corbett  should  pay  to  the  person  entitled  to  the  same  all 
moneys  that  he  should  receive  by  virtue  of  his  office  of 
Sheriff,  and  that  he  should  not  wilfully  misconduct  himself 
in  his  office  to  the  damage  of  any  person  being  a  party  to 
any  legal  proceeding.  The  declaration  then  averred  that 
the  plaintiff  recovered  judgment  and  issued  Q,fi,fa.  against 
the  goods  of  one  N.,  and  delivered  it  to  Corbett,  who  seized 
the  goods  and  chattels  of  N.,  sufficient  to  satisfy,  &c.,  and 
sold  and  made  the  moneys  commanded  by  the  writ,  and 
falsely  returned  that  JST.  had  no  goods,  whereupon  the  plain- 
tiff impleaded  Corbett  for  such  false  return,  and  also  for  not 
seizing  and  selling  N.'s  goods,  and  recovered  judgment 
against  him  for  $268  damages,  and  $167.50  costs,  and  issued 
a  fi.  fa,  against  Corbett's  goods,  which  was  returned  nulla 
bona.  Averment  that  the  plaintiff  was  entitled  to  receive 
the  moneys  from  N.,  and  was  a  party  to  the  legal  proceed- 
ings :  that  Corbett  made  the  money  out  of  N.'s  goods,  and 
had  not  paid  the  plaintiff. 

Demurrer,  because  the  plaintiff  has  already  sued  Corbett 
and  recovered  against  him. 

Crwynne,  Q.  C,  for  the  defendant  Hope,  and  Brition  for 
the  other  defendants,  supported  the  demurrer,  citing  27-28 
Vic.  ch.  28,  sec.  20 ;  Sloan  v.  Creasor,  22  U.  C.  R.  127,  as  in 
point.  They  referred  also  to  McArthur  v.  Oool,  19  U.  C. 
R.  476 ;  iSlade's  case,  4  Co.  94  b ;  Phillips  v.  Berrt/man, 
3  Doug.  288;  King  v.  Eoare,  13  M.  &  W.  504,  505. 

McKenzie,  Q,  C,  contra. 
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Draper,  C.  J.,  delivered  the  judgment  of  the  Court. 

The  phaintilF  can  in  this  action  recover  nothing  against 
Corbett  to  which  the  suit  against  the  latter  would  not  entitle 
him.  As  against  him,  therefore,  this  action  is  not  sustain- 
able. It  is  clear  that,  though  the  declaration  does  not  in 
terms  refer  to  the  covenant  as  made  under  the  statute,  yet 
that  it  is  so,  for  otherwise  no  liability  to  the  plaintiff  is 
shewn.  Then  the  case  of  Sloan  v.  Creasor  seems  decisive 
in  support  of  the  defendants'  contention. 

Judgment  f 07'  defendants. 


La  Pointe,  Administrator  of  Braugh  v.  Thb  Grand 
Trunk  Railway  Company. 

R.  W.  Co. — Contract  to  carry — Special  conditions — Construction  of . 

The  plaintiff  signed  a  paper  requesting  the  defendants  to  forward  certain 
goods  received  from  him  at  Toronto,  to  Indianapolis,  in  Indiana,  *<  subject 
to  their  Tariff  and  under  the  Conditions  stated  on  the  other  side."  On 
the  other  side,  headed  "  General  Notices  and  Conditions  of  Carriage,"  the 
Company  *'  gave  public  notice,"  that  in  certain  events  specified  they 
would  not  be  responsible.  The  tenth  paragraph,  after  stating  the  course 
which  would  be  pursued  by  them  with  respect  to  goods  addressed  to 
consignees  resident  beyond  the  places  at  which  defendants  had  stations, 
proceeded,  "And  the  Company  hereby  further  give  notice,  that  they 
will  not  be  responsible  for  any  loss,  damage,  or  detention,"  to  goods 
beyond  their  limits.  It  was  found  by  the  jury  that  all  the  goods  had 
been  delivered  by  defendants  to  a  railway  connecting  at  Detroit  with 
their  line,  and  ranning  to  Indianapolis. 

Held,  that  the  latter  part  of  the  sentence  could  not  be  regarded  as  a  notice  as 
distinguished  from  a  condition  ;  and  that,  whether  a  notice  or  a  condition, 
it  formed  part  of  a  special  contract  on  which  defendants  received  the 
goods,  and  by  which  they  were  exempted  from  liability. 

The  plaintiff  was  at  Indianapolis  when  the  goods  (except  the  missing  box 
sued  for)  arrived  there,  and  remained  until  some  time  in  the  month  fol- 
lowing. Held,  that  he  was  resident  there  within  the  condition,  and  that 
having  named  himself  as  the  consignee  at  that  place  he  was  estopped 
from  denying  such  residence. 

The  declaration  in  the  first  count  charged  the  defendants 
as  carriers  of  goods  for  hire,  and  that  the  intestate  delivered 
to  them  at  Toronto  certain  goods,  to  be  carried  by  them  to 
Indianapolis,  in  the  State  of  Indiana,  on  their  railway,  and 
on  certain  other  railways,  and  to  be  there  delivered  to  intes- 
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tate.  Breach,  that  defendants  did  not  safely  carry,  &c., 
and  that  one  box  containing  clothing,  &c.,  was  lost. 

The  second  count  charged  that,  in  consideration  that 
intestate  delivered  to  defendants  at  Toronto  certain  goods 
to  be  carried  thence  to  Detroit,  in  the  State  of  Michigan, 
and  there  to  be  delivered  by  defendants  to  and  upon  an- 
other railway,  to  be  forwarded  to  Indianapolis,  subject  to 
certain  conditions  indorsed  on  a  receipt  given  by  them,  for 
hire  to  be  paid  by  intestate  for  the  whole  journey  to  In- 
dianapolis, defendants  promised  to  carry  said  goods  on  their 
railway  to  Detroit,  and  there  deliver  them  to  the  other  rail- 
way, to  be  carried  to  Indianapolis,  and  there  to  be  delivered 
to  intestate.  Averment  of  the  delivery  of  the  goods  to  the 
defendants,  and  payment  by  the  intestate  to  the  carriers, 
and  that  a  reasonable  time  for  delivery  had  elapsed.  Breach, 
that  though  defendants  carried  and  delivered  part,  they  did 
not  safely  carry  the  remainder  to  Detroit,  nor  deliver  the 
remainder  on  another  railway,  or  to  intestate  at  Indianapolis, 
or  elsewhere,  whereby  the  intestate  lost  one  box,  &c. 

Pleas  to  first  count. — 1st.  Not  guilty.  2nd.  That  the 
goods  were  not  delivered  to  defendants  as  common  carriers, 
but  that  intestate  by  a  shipping  note  requested  defendants 
to  receive  the  goods  addressed  to  himself  at  Indiana,  vid. 
Detroit  junction,  to  be  sent  subject  to  defendants'  tariff,  and 
under  conditions,  amongst  others,  that  all  goods  addressed 
to  consignees  resident  beyond  the  places  at  which  the  defen- 
dants had  stations,  and  respecting  which  no  directions  to 
the  contrary  should  have  been  received  previous  to  arrival 
at  the  stations,  will  be  forwarded  to  their  destination  by 
public  carrier  or  otherwise,  as  opportunity  may  offer,  without 
any  claim  for  delay  against  the  Company  for  want  of  oppor- 
tunity to  forward  them,  or  they  will,  at  the  discretion  of  the 
Company  by  whom  they  may  have  been  received,  be  suffered 
to  remain  on  the  Company's  premises,  or  be  placed  in  shed 
or  warehouse  (if  there  be  convenience  for  receiving  the 
same)  pending  communication  with  the  consignees,  at  the 
risk  of  the  owners,  as  referred  to  in  other  clauses  of  the 
said  conditions,  but  that  the  delivery  of  the  goods  by  the 
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(defendants)  will  be  considered  as  complete,  and  the  respon- 
sibility of  the  defendants  will  be  considered  to  have  ceased, 
when  such  carriers  shall  have  received  notice  that  the  (de- 
fendants) are  prepared  to  deliver  to  them  the  goods  for  fur- 
ther conveyance.  And  the  Company  hereby  further  give 
notice,  that  they  will  not  be  responsible  for  any  loss,  damage 
or  detention,  that  may  happen  to  goods  so  sent  by  them,  if 
such  loss,  damage  or  detention  occur  after  the  said  notice, 
or  beyond  their  said  limits  :  that  upon  the  conditions  so  en- 
dorsed, of  which  the  above  is  part,  the  intestate  delivered 
the  said  goods  to  defendants,  and  they  received  them,  and 
thereupon  defendants  gave  intestate  a  receipt  which  on  its 
face  was  subject  to  the  conditions  endorsed  on  the  shipping 
note,  and  that  under  that  special  contract  they  within  a  rea- 
sonable time  carried  the  goods  to  Detroit :  that  they  have  no 
station  beyond  Detroit  on  the  route  to  Indianapolis  :  that 
the  destination  of  the  goods  was  in  the  State  of  Indiana, 
and  beyond  the  defendants'  limits,  and  that  they  have  no 
station  in  Indianapolis :  that  the  Michigan  Southern  and 
North  Indiana  Railroad  Company  connect  with  defendants' 
line  at  Detroit,  and  their  line  forms  part  of  the  route  by 
which  said  goods  were  consigned,  and  that  the  Michigan 
Southern  and  North  Indiana  Railroad  Company  are  public 
carriers  for  hire :  that  on  the  goods  arriving  at  Detroit,  the 
defendants,  having  no  notice  to  the  contrary,  gave  notice  to 
the  Michigan  Southern  and  North  Indiana  Railroad  Com- 
pany, and  afterwards  delivered  the  said  goods  to  that  Com- 
pany, and  they  accepted,  the  same,  for  further  conveyance 
by  their  railway,  and  that  the  loss  happened  after  that 
notice,  and  beyond  defendants'  limits. 

Pleas  to  second  count. — 1.  Did  not  promise.  2.  That  the 
goods  were  by  defendants  safely  conveyed  to  Detroit,  and 
there  delivered  to  the  Michigan  Southern  and  North  Indiana 
Railroad  Company,  and  by  it  and  the  connecting  lines  were 
carried  to  Indianapolis  and  there  delivered  to  the  intestate. 
3.  Similar  to  the  second  plea  to  the  first  count. 

The  plaintiff  took  issue  on  all  the  pleas,  and  replied  to 
the  second  to  the  first  count,  that  the  g-Ueged  consignee  was 
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not  at  the  time  of  the  delivery  of  said  goods  to  defendants, 
or  at  any  time,  resident  beyond  the  places  where  the  defen- 
dants had  stations  on  their  railway,  nor  had  intestate  notice 
that  defendants  would  not  be  responsible  beyond  their 
limits. 

A  like  replication  to  the  third  plea  to  the  second  count. 

Uejoinder  to  each  special  replication ;  that  the  special 
contract  was  made  by  the  intestate  signing  and  delivering 
to  defendants  the  said  shipping  note,  and  requesting  defen- 
dants to  forward  the  goods  expressly  on  the  conditions 
pleaded,  and  by  his  receiving  from  defendants  the  receipt 
in  the  plea  mentioned,  which  was  subject  to  the  same  con- 
ditions, and  that  defendants  accepted  the  goods  on  those 
conditions  at  the  express  request  of  intestate,  and  that  he 
directed  the  goods  to  be  delivered  to  him  at  Indianapolis, 
and  defendants  knew  nothing  of  his  place  of  residence,  and 
that  the  taking  effect  of  the  contract  and  conditions  were  in 
no  way  affected  by  his  place  of  residence.  Issue. 

The  trial  took  place  at  the  City  of  Toronto,  in  January, 
186T,  before  Richards,  C.  J. 

It  appeared  that  on  the  25th  of  September,  1866,  the 
intestate  signed  a  paper  requesting  the  defendants  to  for- 
ward three  cases,  two  boxes,  one  box  containing  a  sewing 
machine  and  stand,  which  were  addressed  to  himself  at 
Indianapolis,  Indiana,  via  Detroit  Junction,  "to  be  sent 
subject  to  their  tariff,  and  under  the  conditions  stated  on 
the  other  side."  On  the  other  side  was  printed  a  heading, 
"  General  Notices  and  Conditions  of  Carriage.  The  Grand 
Trunk  Railway  Company  give  public  notice,"  and  then  fol- 
lowed eighteen  separate  paragraphs,  the  first  beginning, 
"  That  they  will  not  be  responsible  for,"  &c.  The  tenth  was 
the  only  paragraph  upon  which  any  question  arose  in  this 
case.  It  is  correctly  set  out  in  the  plea,  but  the  last  sen- 
tence of  it,  beginning,  "  And  the  Company  hereby  further 
give  notice,"  was  wholly  printed  in  italics.  The  defendants 
gave  a  receipt  for  these  goods  of  the  same  date,  and  con- 
taining the  same  particulars  as  to  packages  and  address  as 
the  request  or  shipping  order  ;  pri  this  receipt  the  same  con- 
ditions were  endorsed. 
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The  intestate's  widow  proved  that  one  of  the  boxes  was 
missins:.  She  described  it  as  a  red  box  about  two  feet  three 
inches  high,  the  same  width,  and  about  five  feet  three  inches 
long.  The  loss  was  discovered,  as  she  stated,  at  Indian- 
opolis.  It  had  been  packed  by  her  in  the  beginning  of 
June,  1865.  It  was  missed  about  the  27th  of  October.  She 
returned  to  Toronto,  and  enquired  there  after  it  in  the  latter 
end  of  November ;  and  she,  with  her  sister's  aid,  made  up  a 
list  of  the  contents  about  the  end  of  December,  1865,  and 
fixed  the  value.  She  gave  evidence  of  the  contents  and 
value  in  January,  1867.  An  account  rendered  to  the  intes- 
tate by  the  Indianapolis,  Peru,  and  Chicago  Railway  Com- 
pany, dated  the  14th  of  October,  1865,  was  proved  by  her. 
It  was  for  the  transportation  from  Toledo  of  three  cases, 
two  boxes,  and  one  sewing  machine.  She  stated  that  she 
signed  a  receipt  for  the  packages  at  Indianapolis,  but  it  was 
not  produced  or  evidence  of  its  contents  given. 

It  was  sworn,  on  the  defence,  that  the  Railway  Company 
at  Indianapolis  would  not  give  it  up.  A  witness  also  proved 
that  the  stand  of  the  sewing  machine  was  a  separate  article, 
and  he  swore  he  put  a  card  on  it.  The  defendants'  freight 
checker  at  Detroit  swore  to  his  check  marks  on  the  bill 
relating  to  these  packages,  and  said  there  were  seven  pieces, 
and  he  had  no  doubt  they  were  delivered. 

One  Cody,  a  check  clerk  of  the  Michigan  Southern  Rail- 
way Company,  from  this  bill  which  he  had  signed,  swore 
that  the  goods  were  received  and  forwarded  from  Detroit  to 
Toledo,  and  that  they  corresponded  with  the  entry.  The 
teamster  who  brought  these  goods  with  the  bill  from  the 
defendants'  station  at  Detroit,  swore  that  he  delivered  all  the 
goods  in  the  list,  and  they  were  three  cases,  two  boxes,  one 
box,  sewing  machine,  one  stand.  On  the  face  of  the  India- 
napolis account  for  freight  was  written,  "  The  goods  marked 
on  this  check  are  all  that  came  here,  viz.,  three  cases,  two 
boxes,  and  one  sewing  machine  frame  loose." 

The  learned  Chief  Justice  left  to  the  Jury  the  question  of 
the  delivery  of  the  parcels  receipted  in  Toronto  by  the 
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defendants  to  the  Michigan  Southern  Railway  Company  at 
Detroit,  and  the  value  of  the  box  alleged  to  be  lost. 

He  reserved  leave  to  defendants  to  move  to  enter  a  non- 
suit, on  the  ground  that  by  the  receipt  and  the  tenth  con. 
dition  endorsed  thereon,  assuming  that  the  goods  were 
actually  delivered  to  the  Michigan  Southern  Railway  Com- 
pany, the  defendants'  liability  ceased  ;  if  the  Court  should 
be  of  opinion,-  on  the  facts  proved  and  the  contract,  that 
they  were  not  liable,  a  nonsuit  to  be  entered. 

The  Jury  found  that  the  goods  were  delivered  to  the 
Michigan  Southern  Railway  Company  by  the  defendants, 
and  they  gave  the  plaintiff  a  verdict  for  $250. 

In  Hilary  Term  M.  Q.  Cameron,  Q.  C,  obtained  a  rule 
calling  on  the  plaintiff  to  shew  cause  why  a  nonsuit  or  verdict 
for  defendants  should  not  be  entered,  pursuant  to  leave  re- 
served, or  for  a  new  trial,  the  verdict  being  contrary  to  law 
and  evidence,  and  for  misdirection,  in  leaving  to  the  Jury 
the  question  of  the  defendants'  liability  when  the  evidence 
was  all  one  way,  that  the  defendants  had  carried  the  goods 
to  Detroit,  and  in  not  directing  the  Jury  that  the  plaintiff 
having  declared  on  a  contract  to  carry  without  limitation, 
and  the  contract  proved  being  to  carry  safely  subject  to 
certain  limitations,  and  to  conditions  that  the  defendants 
were  not  to  be  liable  beyond  tbeir  own  line  of  railway. 

In  this  term  Robert  A.  Harrison  shewed  cause,  citing 
Wilhy  V.  West  Cornwall  B,  W.  Co.,  2  H.  &  N.  703 ;  Webber 
V.  areat  Western  B.  W.  Co.,  3  H.  &  C.  771. 
if.  C  Cameron,  Q.  C,  supported  the  rule. 

Draper,  C.  J.,  delivered  the  judgment  of  the  Court. 

I  am  somewhat  taken  by  surprise  at  the  form  of  this  rule. 
My  own  minute  only  shews  it  to  have  been  granted  on  the 
leave  reserved  at  the  trial,  which  was  to  move  to  enter  a 
nonsuit,  not  a  verdict  for  the  defendants.  As  to  the  motion 
for  a  new  trial  on  the  ground  of  misdirection,  the  report  of 
the  learned  Chief  Justice  does  not  refer  to  any  exception 
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having  been  taken  to  his  direction,  nor  to  his  having  been 
asked  to  direct  the  Jury  as  the  rule  suggests.  The  only 
contention  on  the  part  of  the  defendants'  counsel  which  is 
noted,  is  a  suggestion  of  a  doubt  whether  it  was  not  to  be 
inferred  from  the  evidence  that  the  intestate  received  the 
box  in  question  at  Indianapolis.  I  have  not  directed  my 
attention  to  any  part  of  this  rule  except  that  which  asks  for 
leave  to  enter  a  nonsuit,  though  for  that  purpose  I  have 
necessarily  examined  all  the  testimony  reported. 

If  the  Jury  had  found  that  every  package  receipted  by 
the  defendants  at  Toronto  had  been  delivered  not  merely  at 
Detroit,  but  also  to  the  intestate  at  Indianapolis,  we  are  not 
prepared  to  say  the  evidence  would  not  have  sustained  them. 
We  could  not  help  noticing  that  in  all  the  Toronto  and  Detroit 
documents  put  in  evidence,  the  aggregate  weight  of  all  the 
packages  is  stated  at  1085  lbs.,  while  in  the  account  rendered 
at  Indianapolis  the  articles  are  stated  to  consist  of  three 
cases,  two  boxes,  and  one  sewing  machine,  so  far  correspond- 
ing with  the  Toronto  receipt,  but  omitting  any  notice  of  the 
stand  of  the  sewing  machine,  but  in  a  column  in  this  account 
headed  "weight,"  are  the  figures  "1885,"  which,  if  pounds 
be  meant,  shewed  800  lbs  more  delivered  at  the  end  of  the 
transit  than  were  receipted  at  the  beginning. 

The  principal  question  in  this  case  is,  whether  the  goods 
were  delivered  to  and  accepted  by  defendants  on  a  special 
contract.  Mr.  Harrison  endeavored  to  divide  the  matter 
endorsed  upon  the  shipping  order  and  receipt  into  notices 
and  conditions,  and  argued  that  the  plaintiff,  though  bound 
by  any  conditions,  was  not  affected  to  the  same  extent  by- 
mere  notices.  We  do  not  think  this  case  presents  an  open- 
ing for  such  a  distinction.  On  the  face  of  each  of  these 
instruments  are  the  words,  "  Under  the  conditions  stated  on 
the  other  side."  The  terms  notices  and  conditions  appear 
to  be  used  as  the  language  of  the  Company  declaring  on 
what  understanding  they  contract  to  transport  goods.  The 
first  six  paragraphs  declare  certain  facts  or  events  in  which 
they  will  not  be  responsible.  What  is  this  but  making  re- 
sponsibility conditional— in  other  words,  making  a  special 
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contract?  The  seventh,  though  varied  in  its  form,  tends 
directly  to  the  same  result,  and  so  with  regard  to  the  eighth 
and  ninth.  The  larger  portion  of  the  tenth  is  a  declaration 
of  the  rules  which  will  govern  the  transaction  of  a  defined 
portion  of  their  business,  of  the  terms  on  which  they  will 
contract  to  do  it ;  but  it  is  urged  that  the  latter  part  is  only 
a  notice,  because  the  defendants  invite  special  attention  to  it 
by  premising  that  "  the  Company  hereby  further  gives  no- 
tice," and  then  adding  that  "  they  will  not  be  responsible 
for  any  loss,  damage,  or  detention,  that  may  happen  to 
goods  so  sent  by  them,  if  such  loss,  damage  or  detention 
occur  after  the  said  notice,  or  beyond  their  said  limits." 
This  sentence  is  only  made  intelligible  by  reference  to  the 
preceding  words,  and  must  be  read  incorporating  one  with 
the  other,  and  thus  incorporated  it  forms  an  element  in  the 
special  contract  of  the  defendants  to  carry. 

Before  the  Carriers  Act  was  passed  in  England,  special 
notices  brought  home  to  the  knowledge  of  the  sender  were 
held  to  limit  the  Common  Law  liability  of  the  carrier,  quali- 
fying the  acceptance  of  the  goods  to  be  carried,  while  here, 
if  these  be  conditions,  the  intestate  by  his  signature  acceded 
to  them,  as  part  of  the  contract  he  offered  on  his  part ;  if 
notices,  he  furnished  conclusive  evidence  that  he  knew  of 
their  existence  and  with  that  knowledge  put  his  goods  into 
defendants'  hands.  In  either  view  the  defendants  accept 
the  goods  repeating  the  same  terms  as  part  of  their  under- 
taking to  carry.  It  is  therefore  a  special  contract  binding 
on  both.  See  Hamilton  v.  The  Gfrand  Trunk  Railway 
Company  (23  U.  C.  R.  600),  where  the  authorities  are 
collected. 

It  is  however  insisted  that  the  intestate  is  not  brought 
within  the  terms  of  the  tenth  paragraph,  which  begins  "That 
all  goods  addressed  to  consignees  resident  beyond  the  places 
at  which  the  Company  have  stations,"  &c.  The  objection 
is  that  the  intestate  was  not  proved  to  have  been  so  resident. 
We  think  the  objection  more  ingenious  than  solid.  The 
packages  were  addressed  as  he  ordered — to  himself  at  India- 
napolis.   He  was  literally  resident  there  when  they  arrived, 


LA  POINTE  V.  GRAND  TRUNK  RAILWAY  CO.  487 

and  received  all  but  the  box  in  question.  He  continued 
there,  according  to  his  widow's  evidence,  until  some  time  in 
the  month  following  that  receipt.  We  think  a  temporary- 
residence  enough.  Indeed  the  object  seems  rather  the  place 
of  consignment  in  reference  to  the  Company's  stations,  and 
that  the  consignee  should  be  a  person  to  be  found  at  that 
place.  There  could  be  no  motive  for  requiring  more  than 
that  the  consignee  should  be  there  at  the  time  of  the  arrival 
of  the  goods.  The  term  resident  does  not  necessarily  import 
permanence,  nor  yet  any  definite  stay.  The  intestate,  con- 
scious of  the  condition,  names  himself  as  the  consignee  at 
Indianapolis,  and  goes  and  remains  there  till  and  after  the 
goods  arrive.  It  does  not  lie  in  his  mouth  to  say  he  was 
not  for  the  time  being  resident  there. 

We  think  the  defendants  were  not  liable  on  the  facts 
proved,  and  therefore  that  the  rule  for  a  nonsuit  should  be 
made  absolute. 

Rule  absolute. 
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Eraser  et  al  v.  The  Grand  Trunk  Railway  Company. 

Contract  to  carry — Special  conditions — Variance — Damages — Proof  of 
imposition  of  duties  in  United  States. 

The  declaration  charged  defendants,  in  the  first  count,  on  a  contract  to 
carry  certain  wool  from  Cobourg  to  Boston  within  a  reasonable  time, 
subject  to  certain  conditions  endorsed  on  a  receipt  given  by  defendants, 
amongst  others,  that  defendants  should  not  be  responsible  for  damages 
occasioned  by  delays  from  storms,  accidents,  or  unavoidable  causes,  and 
alleging  as  a  breach  the  neglect  to  carry.  In  the  second  count  the  con- 
tract was  stated  to  be  to  carry  within  a  reasonable  time,  and  so  that  the 
wool  should  be  imported  into  the  States  before  the  17th  of  March,  when 
the  Reciprocity  Treaty  would  expire.  Breach,  that  defendants  did  not 
so  carry,  by  which  the  plaintiffs  were  disabled  from  importing  the  wool 
into  the  States  unless  upon  payment  of  duties. 

As  to  the  first  count,  it  appeared  by  the  defendants'  receipt  put  in  by  the 
plaintiffs,  that  there  was  an  additional  condition,  that  as  to  goods  ad- 
dressed to  consignees  resident  beyond  the  places  where  defendants  had 
stations  (as  these  goods  were),  defendants'  responsibility  should  cease 

.  upon  their  giving  notice  to  the  carriers  onward,  that  they  were  prepared 
to  deliver  the  goods  to  them  for  further  transport.  Held,  a  substantial 
qualification  of  the  contract  declared  on,  which  therefore  was  not  proved 
as  alleged. 

As  to  the  second  count,  the  same  receipt  applied,  which  named  no  day 
for  carriage  into  the  States,  but  there  was  verbal  evidence  of  an  agree- 
ment to  forward  by  the  17th  of  March.  Held,  that  though  this  term 
might  thus  be  added  to  the  written  contract,  it  would  not  dispense  with 
the  condition  above  mentioned,  which  shewed  a  substantial  variance  from 
the  contract  declared  on. 

The  plaintiffs  therefore  were  .held  not  entitled  to  recover  on  either  count. 

The  witnesses  called  to  prove  the  imposition  of  a  duty  in  the  United  States 
after  the  17th  of  March,  derived  their  knowledge  only  from  printed  cir- 
culars.   Held,  insufficient. 

The  wool  was  sent  as  far  as  Prescott,  where  it  was  to  cross  the  St.  Law- 
rence, but  not  having  been  sent  over  to  Ogdensburg  by  the  17th,  the 
plaintiffs  gave  no  further  instructions,  and  it  remained  at  Prescott. 
Held,  that  though  if  a  special  contract  to  deliver  within  the  United 
Stales  by  the  17th  had  been  proved,  the  duty,  if  paid  by  the  plaintiffs, 
might  have  been  recovered  as  damages,  yet  it  was  their  duty  to  enter 
the  goods  and  pay  it,  and  they  could  not  hold  defendants  responsible  for 
delay  occasioned  by  their  default. 

Declaration  against  defendants  as  carriers  of  goods  for 
hire.  First  count,  on  defendants'  undertaking,  for  reasonable 
reward,  to  despatch  and  carry  twenty-five  bales  of  wool  for 
the  plaintiffs  from  Cobourg  to  the  City  of  Boston,  in  the 
United  States,  and  deliver  the  same  in  a  reasonable  time, 
subject  to  certain  conditions  endorsed  on  a  receipt  given  by 
defendants,  and,  amongst  others,  that  the  defendants  should 
not  be  responsible  for  damages  occasioned  by  delays  from 
storms,  accidents,  or  unavoidable  causes.  And  all  conditions 
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were  performed,  &c.,  &c.,  yet  defendants,  although  not  de- 
layed by  storms,  accidents  or  unavoidable  causes,  did  not 
despatch  the  wool  from  Cobourg,  nor  carry  and  deliver  the 
same  for  the  plaintiffs  within  a  reasonable  time,  but  neglected 
to  do  so,  whereby  the  plaintiffs  were  deprived  of  the  use  of 
the  goods,  to  wit,  hitherto,  and  of  the  profits  to  be  derived 
from  the  sale  at  Boston,  and  the  same  were  lost  to  the 
plaintiffs. 

Second  count,  setting  out  that  the  Reciprocity  Treaty 
was  on  the  17th  of  March,  1866,  about  to  expire,  and  that 
defendants  promised  the  plaintiffs,  for  a  reasonable  reward, 
to  carry  twenty-five  bales  of  wool  from  Cobourg  to  Boston, 
and  there  deliver  the  same  for  the  plaintiffs  within  a  reason- 
able time,  and  so  that  in  the  course  of  such  carriage  the 
said  goods  should  be  imported  into  the  United  States  before 
the  expiration  of  the  said  treaty  ;  and  the  plaintiffs  deliv- 
ered the  wool  to  defendants,  and  defendants  accepted  it  for 
that  purpose,  and  on  those  terms ;  and  though  a  reasonable 
time  for  the  carriage  and  delivery  had  elapsed  before  the 
expiration  of  the  said  treaty,  and  all  conditions,  &c.,  &c., 
necessary  to  enable  the  plaintiffs  to  have  the  goods  carried 
and  imported  by  defendants  into  the  United  States  before 
the  expiration  of  the  treaty  were  performed  ;  yet  defendants 
did  not  carry  the  same  so  that  they  were  imported  into  the 
United  States  before  the  expiration  of  the  treaty,  nor  carry 
nor  deliver  the  same  to  the  plaintiffs  within  a  reasonable 
time,  but  failed  to  do  so,  whereby  the  plaintiffs  were,  and 
still  are,  disabled  from  importing  the  wool  into  the  United 
States  unless  upon  payment  of  duties,  and  the  plaintiffs  were 
deprived  of  the  use  thereof,  to  wit,  hitherto,  and  lost  large 
profits  and  the  benefit  of  the  expense  incurred  in  preparing 
to  receive  the  same  at  Boston. 

Pleas. — 1.  As  to  the  first  count,  did  not  promise. 

2.  To  the  second  count,  did  not  promise. 

8.  To  first  and  second  counts,  that  before  defendants 
received  the  goods,  the  plaintiffs  made  and  delivered  to 
defendants  a  shipping  note  to  the  following  effect  :•  "  Grand 
Trunk  Railway,  Cobourg  Station,  1st  March,  1866.  The 
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Grand  Trunk  Railway  Company  will  please  receive  the  un- 
dermentioned property,  in  apparent  good  order,  addressed 
to  Wm.  Hilton  &  Co.,  Boston,  to  be  sent  subject  to  their 
tarilf,  and  under  the  conditions  stated  on  the  other  side, 
(setting  out  particulars  of  the  goods,  weight,  &c.,  being 
wool,  growth  and  produce  of  Canada),  which  note  was  signed 
by  the  plaintiffs,  and  the  following  conditions  were,  among 
others,  on  the  other  side  thereof.  1.  That  (the  defendants) 
will  not  be  responsible  for  any  article  or  articles  conveyed 
upon  the  railway,  unless  the  same  be  signed  for  as  received 
by  a  duly  authorized  agent,  and  a  shipping  note  upon  the 
regular  printed  form  be  presented  to  the  agent,  setting  forth 
the  description  of  the  goods,  and  the  parties  to  whom  ihey 
were  to  be  delivered.  3.  Nor  for  damages  occasioned  by 
delays  from  storms,  accidents  or  unavoidable  causes,  or  for 
damages  from-  the  weather,  fire,  heat,  frost,  or  delay  of  per- 
ishable articles,  or  from  civil  commotion.  5.  Nor  for  less- 
or damage  done  to  goods  put  into  returned  wrappers  or  boxes, 
or  packages  described  as  empties,  nor  for  any  goods  left 
until  called  for  or  to  order,  warehoused  for  the  convenience 
of  the  parties  to  whom  they  belong,  ,or  by  or  to  whom 
they  are  consigned ;  and  that  the  delivery  of  goods  will  be 
considered  complete,  and  the  responsibilities  of  the  Company 
will  be  considered  to  terminate,  when  placed  in  the  Com- 
pany's shed  or  warehouse  (if  there  be  convenience  for  re- 
ceiving the  same)  at  their  final  destination,  or  when  they 
shall  have  arrived  at  the  place  to  be  reached  upon  the  rail- 
way of  the  Company.  The  warehousing  of  them  will  be  at 
the  owner's  risk  and  expense,  (except  lumber,  coals,  bricks, 
and  goods  of  like  bulk  and  description,  the  delivery  of  which 
shall  be  complete,  and  the  responsibility  terminate,  upon 
their  being  detached  from  the  train  whereby  they  have 
been  drawn) :  that  in  the  event  of  the  Company  being  un- 
able to  store  and  warehouse  goods  received  by  them,  it  shall 
be  lawful  for  them  to  place  the  same  in  any  warehouse  that 
may  be  available,  at  the  risk  and  expense  of  the  owner  of 
the  property  so  stored,  and  the  charges  of  warehousing  and 
conveyance  shall  form  an  additional  lien  upon  said  goods. 
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10.  That  all  goods  addressed  to  consignees  resident  beyond 
the  places  at  which  the  company  have  stations,  and  respect- 
ing which  no  directions  to  the  contrary  shall  have  been 
received  previous  to  arrival  at  the  stations,  will  be  forwarded 
to  their  destination  by  public  carrier  or  otherwise,  as  oppor- 
tunity may  offer,  without  any  claim  for  delay  against  the 
Company  for  want  of  opportunity  to  forward  them,  or  they 
will,  at  the  discretion  of  the  Company  by  whom  they  may 
have  been  received,  be  suffered  to  remain  on  the  Company's 
premises,  or  be  placed  in  shed  or  warehouse  (if  there  be  con- 
venience for  receiving  the  same)  pending  communication 
with  the  consignees,  at  the  risk  of  the  owners,  as  referred 
to  in  clauses  numbers  three  and  four ;  but  that  the  delivery 
of  the  goods  by  the  Company  will  be  considered  as  complete, 
and  the  responsibility  of  the  Company  will  be  considered  to 
have  ceased,  when  such  carriers  shall  have  received  notice 
that  the  Company  is  prepared  to  deliver  to  them  the  goods 
for  further  conveyance.  And  the  Company  hereby  further 
give  notice,  that  they  will  not  be  responsible  for  any  loss, 
damage,  or  detention,  that  may  happen  to  goods  so  sent  by 
them,  if  such  loss,  damage,  or  detention,  occur  after  the  said 
notice,  or  beyond  their  said  limits.  13.  That  they  will  not, 
under  any  circumstances,  be  liable  for  loss  of  market,  or 
claims  arising  from  delay  or  detention  of  any  train,  whether 
in  starting  or  at  any  of  the  stations,  or  in  the  course  of  the 
journey.  The  Company  do  not  undertake  to  send  goods  by 
any  particular  train  if  there  be  an  insufficient  number  of 
cars  at  the  station,  or  that  the  cars  cannot  be  conveniently 
used  for  the  purpose,  or  if  from  any  cause  cars  loaded  at  a 
station  are  unable  to  be  sent  on  by  the  trains  passing  or 
starting  from  such  station  : 

That  defendants  received  the  goods  on  the  request  con- 
tained in  the  shipping  note,  and  on  the  conditions  stated, 
among  which  are  those  above  set  forth,  and  gave,  and  plain- 
tiffs[received  from  defendants,  a  receipt  signed  by  their  agent, 
as  follows :  "  Grand  Trunk  Kailway,  Cobourg  Station,  1st 
March,  1866.  Received  from  A.  Eraser  &  Co.,  the  under- 
mentioned property,  in  good  order,  addressed  to  Wm.  Hilton 
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&  Co.,  Boston,  to  be  sent  by  the  Grand  Trunk  Railway  Co., 
subject  to  their  tariff,  and  under  the  conditions  stated  on  the 
other  side,"  (giving  the  number  of  packages,  marks,  &c.,  as 
in  the  shipping  note) :  that  the  conditions  referred  to  in 
this  receipt  are  identical  with  those  referred  to  in  the 
shipping  note  signed  by  the  plaintiffs,  and  contained  those 
above  set  forth,  and  that  defendants  received  the  goods  on 
those  terms  and  conditions,  and  none  other ;  that  defendants' 
line  of  railway  does  not  extend  to  the  City  of  Boston,  whiph 
the  plaintiffs,  when  they  made  the  shipping  note,  &c.,  well 
knew :  that  at  the  time  of  the  receipt  of  the  said  goods  there 
were  three  lines  of  communication  which  connected  with 
defendants'  railway  and  reached  the  City  of  Boston,  on 
which  certain  public  common  carriers  carried  goods  for  hire, 
and  by  which  defendants  were  in  the  habit  of  sending  goods 
to  Boston,  consigned  as  the  goods  mentioned  in  the  declara- 
tion were  :  that  one  of  these  connects  with  defendants*  line 
at  Prescott,  in  this  Province,  and  was  by  way  of  Ogdens- 
burg,  in  the  State  of  New  ^ork,  one  of  the  United  States 
another  connected  at  Montreal,  and  carried  goods  to  Boston 
by  way  of  Rouse's  Point,  in  the  said  United  States ;  and 
that  the  third  was  by  way  of  Island  Pond  and  Portland,  in 
the  said  United  States;  and  that  all  these  premises  were  at 
the  said  time,  &c.,  well  known  to  the  plaintiffs ;  that  before 
and  when  the  goods  were  received  by  defendants,  a  great 
many  persons  having  goods  to  be  shipped  to  the  United 
States  had  delivered,  and  were  delivering  goods  in  such 
large  quantities  that  a  pressure  of  freight  and  of  business  on 
defendants'  line  was  caused  thereby,  and  the  several  points 
at  w.hich  the  defendants  so  delivered  goods  to  the  other 
lines  communicating  with  their  line  and  Boston  were  so 
blocked  up  with  freight  that,  with  all  the  despatch  and  ex- 
ertion the  defendants  could  and  did  use,  goods  were  neces- 
sarily delayed  in  getting  the  same  out  of  the  Province  into 
the  United  States  and  to  the  aforesaid  points  of  connection, 
all  which  was  also  known  to  the  plaintiffs ;  and  in  expecta- 
tion that  greater  despatch  could  be  given  to  the  crossing  of 
plaintiffs'  said  goods  into  the  United  States  at  Prescott,  the 
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plaintiffs  requested  the  defendants  to  send  them  by  that 
route ;  that  owing  to  the  said  pressure  of  business,  and  to 
storms  and  other  unavoidable  causes,  defendants  were  un- 
avoidably delayed  a  little  in  getting  said  goods  to  Prescott, 
but  that  with  all  reasonable  despatch  they  conveyed  the 
same  to  Preseott;  that  defendants,  on  the  route  by  way  of 
Ogdensburg  to  Boston,  have  no  station  beyond  Prescott,  and 
that  another  railway  company,  who  are  common  carriers  for 
hire,  connect  by  steamer  at  Prescott  and  Ogdensburg  with 
defendants'  line ;  that  in  the  usual  course  of  business,  and 
having  no  instructions  to  the  contrary,  and  before  the  17th 
of  March,  1866,  defendants  gave  such  other  company  notice 
that  they  were  ready  to  deliver  to  the  said  company  so  con- 
necting with  defendants'  line ;  that  owing  to  the  extreme 
pressure  of  business,  and  to  storms  and  other  unavoidable 
causes,  the  other  company  were  not  ready  to  receive,  and 
would  not  and  did  not  receive  the  same  from  defendants 
until  the  said  17th  day  of  March ;  that  on  that  day  the 
Government  of  the  United  States,  in  whose  territory  and  un- 
der whose  jurisdiction  Boston  and  Ogdensburg  were  and  are 
situate,  required  upon  the  said  goods  certain  customs  duties 
to  be  paid,  and  certain  entries  to  be  made  by  the  plaintiffs 
on  the  said  goods  passing  into  the  United  States,  without 
which,  and  the  execution  of  certain  powers  of  attorney  by 
the  plaintiffs,  and  the  appointment  by  them  of  attorneys  to 
attend  to  said  entries,  the  defendants  could  not  send  for- 
ward the  said  goods  to  Boston,  nor  would  said  other  railway 
companies,  whose  line  formed  part  of  the  said  route  to  Boston 
from  Prescott  by  boat  and  Ogdensburg  by  rail,  take  or  re- 
ceive the  goods  from  defendants  at  any  time  after  the  17th 
of  March  up  to  this  time,  of  all  which  premises  the  plaintiffs 
had  notice ;  and  defendants  requested  the  plaintiffs  to  give 
them  instructions  what  to  do  with  said  goods,  but  the  plaintiffs 
refused  to  give  any  instructions,  or  to  make  any  entries,  or 
to  pay  any  duties,  or  to  do  any  act  to  enable  such  goods  to 
be  forwarded  in  accordance  with  their  contract.  And  defen- 
dants say  that  they,  by  the  means  aforesaid,  were  prevented 
by  the  plaintiffs  from  completing  the  contract  set  out  in  this 
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plea,  and  they  are  and  were  ready  and  willing  to  complete 
their  contract  if  the  plaintiffs  had  done  or  will  do  the  acts 
which  will  enable  defendants  to  do  so.  The  plea  then  stated 
similar  difficulties  and  hindrances  to  forwarding  the  wool  by 
either  of  the  other  routes  to  Boston,  and  that  the  wool 
mentioned  in  the  first  count,  and  that  mentioned  in  the 
second,  is  one  and  the  same  lot  of  wool: 

4th.  To  the  second  <30unt,  that  defendants  did  not  receive 
those  goods  on  the  terms  or  conditions  in  that  count  men- 
tioned, modo  etformd. 

The  plaintiffs  took  issue  on  all  the  pleas. 

The  trial  took  place  at  Cobourg  in  October,  1866,  before 
Morrison,  J. 

The  plaintiffs  proved  that  they  delivered  twenty-five  sacks 
of  wool  at  the  Cobourg  station,  marked  as  stated  in  the  receipt 
set  out  in  the  plea,  worth  at  Cobourg  fifty  cents  per  pound, 
on  the  1st  of  March,  1866.  At  that  time  wool  was  free  of 
duty  in  the  United  States.  After  the  17th  of  March  it 
became  subject  to  duty  on  entering  the  United  States,  if 
worth  over  thirty-two  cents  a  pound,  of  twelve  cents  a  pound 
specific,  and  ten  cents  ad  valorem.  The  receipt  was  put  in 
signed  by  defendants'  agent.  It  was  preceded  by  the  ship- 
ping note,  which  is  also  set  forth  in  the  plea,  and  which 
was  also  put  in  by  defendants,  signed  by  the  plaintiffs' 
agent.  The  wool  had  cost  the-  plaintiffs  about  forty-four 
cents  per  pound.  After  the  17th  of  March  wool  sold  there  at 
thirty-five  cents  per  pound.  The  wool  was  still  at  Cobourg 
about  the  5th  or  6th  of  March.  The  plaintiffs  sent  a  carter 
to  the  defendants'  agent  at  Cobourg,  and  the  carter  told  the 
agent  to  send  away  the  wool,  otherwise  the  plaintiffs  would 
send  it  by  boat.  The  agent  replied  they  need  not  be  in  a 
hurry,  there  was  plenty  of  time,  and  he  told  the  carter  to 
ask  the  plaintiffs  which  way  they  would  like  it  sent  over, 
and  the  carter  came  back  and  told  the  agent  he  might  have 
it  sent  by  Prescott  or  any  other  way,  if  he  had  it  over  by 
the  17th,  and  that  if  it  was  not  sent  away  (from  Cobourg) 
that  day  or  the  next  the  plaintiffs  would  send  it  by  boat. 
The  agent  said  he  would  engage  he  would  have  it  over  by 
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the  17th.  The  next  morning  the  wool  was  gone.  As  it 
was  not  sent  across  by  the  17th,  the  plaintiffs  gave  no  fur- 
ther instructions  about  it,  and  it  was  left  at  Prescott,  at  the 
station  near  the  St.  Lawrence,  where  it  was  a  few  days 
before  the  trial.  The  duty  on  this  lot  of  wool  imported  into 
the  United  States  after  the  17th  of  March,  would  have  been 
$848.90.  The  witnesses  stated  that  their  knowledge  of  the 
American  duties  was  founded  on  what  they  read  in  the  New 
York  newspapers,  and  their  evidence  on  this  matter  was 
therefore  objected  to. 

This  was  the  plaintiffs'  case. 

The  defendants,  after  objecting  that  in  point  of  law  no 
case  was  made,  gave  evidence  that  at  the  time  in  question 
there  was  a  very  unusual  press  of  business  and  collection  o 
freight  .at  Prescott,  to  be  conveyed  to  the  United  States. 
The  defendants  have  a  station  there  called  the  Prescott 
Junction,  where  the  line  of  the  Prescott  and  Ottawa  Railway 
crosses  the  defendants'  line,  at  which  junction  freight  in- 
tended to  cross  the  St.  Lawrence  is  transferred  from  the 
defendants'  railway  to  the  other.  The  defendants  have  an 
extra  rail  from  the  junction  to  the  station  at  the  river,  but 
that  station  is  controlled  by  the  Prescott  and  Ottawa  Rail- 
way Company.  The  sidings  at  the  junction  were  filled  with 
cars.  In  ordinary  circumstances  the  business  does  not  ex- 
ceed from  thirty  to  fifty  cars  a  month  crossing  the  river,  but 
in  March,  1866,  they  took  over  700  cars.  Freight  was 
usually  taken  over  by  the  Ogdensburg  Railway  Company 
by  a  ferry  boat,  which  will  carry  six  cars.  The  agent  of 
the  Ogdensburg  Railway  Company  was  aware  that  this 
wool  was  at  Prescott.  The  defendants,  in  addition  to  the 
ferry  boat,  employed  two  schooners  and  two  scows,  which 
had  to  be  cut  out  of  the  ice,  in  order  to  get  freight  across  the 
river.  The  defendants  also  hired  extra  men,  ten  or  twelve 
in  all,  and  worked  night  and  day.  They  had  an  extra  en- 
gine at  Ogdensburg  to  draw  the  cars  off  the  ferry  boat. 

On  the  17th  of  March  the  ferry  boat  ran  all  day  and  up 
to  eleven  at  night.  The  ice  was  coming  down  the  river,  and 
a  storm  of  wind  began  about  nine  o'clock  that  evening,  which 
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drove  the  ice,  so  as  to  prevent  access  to  the  clocks  and 
wharves  on  the  American  side.  The  ferry  boat  returned  to 
Prescott  with  six  cars  on  board,  which  could  not  be  landed. 
About  eighteen  other  cars  were  also  at  the  station,  and  it 
was  sworn  that  but  for  the  storm  all  would  have  been  ferried 
over  on  the  17th.  The  great  press  of  business  at  Prescott 
was  between  the  10th  and  17th.  The  wool  arrived  at  the 
junction  on  or  .  about  the  12th.  It  was  placed  on  a  siding, 
which  some  of  defendants'  witnessess  said  was  the  only  one 
on  which  it  could  be  put.  Cars  arriving  afterwards  were 
put  on  the  same  siding,  and  had  to  be  moved  before  the  car 
containing  the  plaintiffs'  wool  was  reached. 

One  McDougall,  who  acted  for  the  plaintiffs,  carted  the  wool 
down  from  the  freight  house  to  the  slip  on  the  16th,  about 
sixty  feet  from  the  ferry  boat  dock.  The  defendants'  agent 
intended  to  have  sent  it  by  the  ferry  boat,  and  spoke  to  the 
captain  of  it  about  taking  it.  He  put  it  off  until  he  had 
carried  over  the  cars,  as  he  said  the  loading  and  unloading  the 
bales  would  delay  him,  and  the  wool  could  remain  on  board 
all  night.  During  the  pressure,  about  the  10th  of  March, 
the  ferry  boat  carried  on  an  average  about  sixty  cars  a  day 
across  the  river.  Some  freight  which  arrived  at  the  junction 
after  the  plaintiffs'  wool  was  put  on  the  same  siding,  and  was 
probably  sent  across  from  Prescott  first.  One  of  the  defen- 
dants' witnesses  told  McDougall  he  had  carted  the  wool  to 
the  wrong  place.  The  siding  at  the  junction  will  hold  150 
cars.  The  station  master  at  Cobourg  swore  that  he  did  not 
engage  that  the  wool  should  go  across  the  lines  before  the 
17th  March ;  that  he  told  the  plaintiffs  there  would  be  great 
diflSculty,  and  he  could  not  engage  to  get  it  across ;  that  he 
had  no  authority  to  contract  except  as  stated  on  the  back  of 
the  receipt. 

In  reply,  the  plaintiffs  called  Mr.  McDougall,  who  proved 
that  he  pressed  Mr.  Leslie  (an  employee  of  the  defendants 
at  Prescott)  on  the  15th  to  send  the  wool  over.  The  ferry 
boat  was  going  over  daily  with  cars,  but  not  loose  freight. 
Most  of  the  cars  which  reached  the  junction  on  the  16th 
of  March,  were  taken  over  on  the  17th  in  the  evening. 
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McDougall  carted  the  wool  down  on  the  evening  of  tho 
16th,  and  next  morning  again  spoke  to  Mr.  Leslie  about 
sending  it  across,  and  he  said  it  would  go  across.  McDougall 
had  ten  cars  loaded  with  flour  belonging  to  his  father  to  ship, 
which  was  taken  across  on  the  evening  of  the  17th. 

The  learned  Judge  told  the  Jury  that  the  contract  under 
which  the  wool  was  delivered  to  the  defendants  was  con- 
tained in  the  shipping  note  and  receipt,  and  that  one  ques- 
tion was  whether  the  wool  was  carried  under  that  agreement. 
If  so,  they  must  determine  whether  the  defendants  used  due 
diligence,  and  conveyed  it  within  a  reasonable  time  to  Pres- 
cott.  If  they  did  so,  on  the  arrival  of  the  wool  there  it  was 
the  plaintiffs'  duty  to  make  the  necessary  arrangements  for 
passing  it  through  the  United  States  custom  house,  so  as  to 
enable  defendants  to  pass  it  to  its  destination.  If  they 
omitted  to  do  so,  as  the  wool  was  still  at  Prescott  subject  to 
their  order,  the  plaintiffs  were  not  entitled  to  recover. 

But  if  the  Jury  thought  the  wool  was  not  to  be  carried 
under  the  written  contract,  but  under  a  substituted  contract 
for  carrying  the  wool  within  a  reasonable  time,  so  that  it  wo  aid 
be  imported  by  the  17th  of  March,  1866,  they  would  say, 
first,  was  such  a  contract  proved  and,  did  the  defendants  fail 
to  carry  it  out,  and  was  it  by  reason  of  their  neglect  that  the 
wool  could  not  be  imported  into  the  United  States  free  of 
duty.  If  so,  the  Jury  must  say  what  damage  the  plaintiffs 
suffered,  and  whether  to  the  extent  claimed,  viz.,  the  amount 
of  the  duty.  He  also  asked  them,  if  they  found  for  the  plain- 
tiffs, to  say  under  which  contract ;  and  in  the  event  of  their 
finding  on  the  verbal  or  substituted  contract,  the  defendants 
had  leave  to  move  to  enter  a  verdict  for  them,  if  the  Jury 
should  have  been  told  there  was  no  evidence  to  prove  that 
contract. 

The  Jury  gave  a  verdict  for  the  plaintiffs  and  damages 
$700,  and  stated  that  they  found  for  the  plaintiffs  on  both 
contracts. 


In  Michaelmas  Term,  M,  0.  Cameron,  Q.  C,  obtained  a 
rule  calling  on  the  plaintiffs  to  shew  cause  why  there  should 
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not  be  a  new  trial  on  the  law  and  evidence,  for  excessive  dam- 
ages, for  misdirection,  and  the  reception  of  improper  evidence. 
The  misdirection  complained  of  was  the  leaving  it  as  a  ques- 
tion of  fact  to  the  Jury,  whether  the  defendants  had  not 
made  a  parol  contract  with  the  plaintiffs  to  carry  the  wool 
different  from  the  written  contract  proved,  and  in  not  telling 
the  Jury  that  there  was  no  other  contract  but  the  written 
one,  and  that  under  the  written  contract  the  defendants  were 
not  liable,  and  that  the  evidence  did  not  sustain  the  declara- 
tion, and  that  there  was  no  legal  evidence  of  the  duty  charged 
on  wool  in  the  United  States,  and  that  the  Jury  should  have 
been  told  the  defendants  were  not  liable  for  the  amount  of 
duty  as  damages ;  and  that  the  evidence  of  the  United  States 
duty,  being  the  knowledge  of  witnesses  derived  from  printed 
circulars,  was  improperly  received,  and  the  finding  of  the 
Jury  that  the  wool  was  carried  on  both  contracts  was  absurd. 

In  this  term  Robert  A.  Harrison  shewed  cause,  citing,  as 
to  the  damages  recoverable,  Watrous  v.  Bates,  5  C.  P.  366 ; 
Hadley  v.  JSaxendale,  9  Ex.  341,  354 ;  Fletcher  v.  Tayleur, 
17  C.  B.  21. 

M.  0.  Cameron,  Q.  C,  contra,  cited  Milligan  v.  Grand 
Trunk  Railway  Company,  17  C.  P.  115  ;  Spettigue  v.  Great 
Western  Railway  Company,  7  Ex.  699 ;  Peninsular,  S^c, 
Steam  Company  v.  Shand,  12  L.  T.  Eep.      S.  808. 

Draper,  C.  J.,  delivered  the  judgment  of  the  Court. 

In  Lapoinfe  v.  The  Grand  Trunk  Railway  Company^ 
(a),  we  had  occasion  to  consider  the  same  distinction  which 
is  now  attempted,  that  some  only  of  the  matters  indorsed 
upon  the  receipt  are  conditions,  and  the  rest  mere  notices. 
We  adhere  to  the  opinion  then  expressed,  that  there  is  no 
room  for  such  a  distinction.  I  refer  in  confirmation  of  what 
I  then  said  to  the  Peninsular,  ^c.  Steam'  "Navigation  Com- 
pany V.  Shand,  3  Moo.  N.  S.  272. 

The  contracts  set  out  in  the  first  and  second  count  differ 
materially.   The  breach  in  the  first  count  is,  not  dispatching 


(a)  Ante  p.  479. 
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the  wool  from  Cobourg,  and  not  delivering  the  same  for  the 
plaintiffs  as  aforesaid,  i.e.,  at  Boston,  within  a  reasonable 
time,  although  not  dehiyed  by  storms,  accidents,  or  unavoid- 
able causes.  In  the  second  count  the  breach  is,  that  the 
defendants  did  not  carry  the  wool  so  that  it  was  imported 
into  the  United  States  before  the  expiration  of  the  treaty, 
I.e.,  by  the  J  7th  of  March,  1866,  nor  carry  nor  deliver  the 
same  to  the  plaintilfs  within  a  reasonable  time. 

A  contract  to  carry  and  deliver  within  a  reasonable  time 
is  a  very  different  thing  from  a  contract  to  conv.y  by  a 
certain  named  day  (when  time  is  of  the  essence  of  the  con- 
tract) and  then  to  carry  onward  and  deliver  at  another  place 
within  a  reasonable  time. 

Then  how  does  it  stand  upon  the  evidence  ?  The  plaintiffs 
in  support  of  their  first  count  put  in  the  receipt  given  by  the 
station  master  at  Cobourg,  which,  in  addition  to  the  condi- 
tions stated  in  the  declaration,  subject  to  which  the  defen- 
dants undertook  to  carry,  namely,  that  they  were  not  to  be 
responsible  for  delays  arising  from  storms,  accidents,  or  un- 
avoidable causes,  contains  another  (the  10th)  which  materially 
explains  and  limits  the  character  of  their  undertaking,  and 
shews  that  though  primd  facie  they  agreed  to  carry  from 
Cobourg  to  Boston,  yet  as  to  goods  addressed  to  consignees 
resident  beyond  the  places  at  which  the  defendants  had 
stations,  their  responsibility  ceased  upon  their  giving  notice 
to  some  proper  party  that  the  defendants  were  prepared  to 
deliver  the  goods  into  their  hands  for  further  transport. 
This  is  a  substantial  qualification  of  the  contract  declared 
upon,  because  it  shews  that  the  defendants'  liability  might 
cease  before  delivery  to  the  plaintiffs,  although  they  were 
not  delayed  by  storms,  &c. ;  in  other  words,  they  would  be 
discharged  without  an  actual  carriage  to  and  delivery  at 
Boston,  which  this  count  states  to  be  in  the  state  of  Massa- 
chusetts. The  contract  proved  is  not  therefore  the  contract 
declared  upon.  The  breach  laid  may  be  true  and  yet  the 
defendants  may  have  fulfilled  their  undertaking  in  the  terms 
of  the  tenth  condition.   The  plaintiffs  do  not  therefore  entitk 
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themselves  to  recover  on  the  first  count.  They  prove  a 
different  contract  from  that  stated. 

Without  the  aid  of  the  receipt  there  is  no  proof  to  support 
that  part  of  the  second  count  which  states  the  defendants' 
promise  to  be  to  carry  the  wool  from  Cobourg  to  Boston 
"aforesaid,"  and  to  deliver  the  same  there  in  a  reasonable 
time.  There  is  not  a  word  in  the  witness's  evidence,  (the 
carter)  which  speaks  of  more  than  a  contract  to  forward  the 
plaintiffs'  wool  then  in  the  defendants'  possession  at  Cobourg 
by  way  of  Prescott  into  the  United  States  by  the  17th 
of  March.  The  plaintiffs  cannot  by  this  evidence  either 
dispense  with  the  receipt  or  ignore  their  shipping  note,  which 
asks  to  have  the  wool  forwarded  under  the  self-same  condi- 
tions. Though  the  parties  might  add  a  verbal  term  to  their 
written  contract,  to  provide  for  the  wool  being  carried  into 
the  United  States  by  a  certain  day,  the  contract  woul(^ 
remain  in  other  respects  unaltered ;  it  would  still  be  subject 
to  the  defendants'  "  tariff,  and  under  the  conditions  stated 
on  the  other  side,"  whereas  it  was  declared  upon  as  an  un- 
qualified contract  to  import  into  the  United  States  by  the 
17th  March,  and  to  convey  to  Boston  in  a  reasonable  time. 
And  the  finding  of  the  Jury  for  the  plaintiffs  upon  both 
counts,  though  indicative  of  a  strong  wish  to  ensure  their 
recovery,  does  not  remove  the  difficulty,  that  to  whichever 
count  the  evidence  is  applied  it  proves  a  contract  materially 
differing  from  that  or  those  declared  upon. 

As  the  verdict  was  rendered  ^'on  both  contracts,"  the 
leave  reserved  becomes  of  no  value,  and  we  can  only  relieve 
the  defendants  by  granting  a  new  trial.  For  though  we  are 
of  opinion  that  there  was  no  legal  evidence  that  the  duties 
stated  or  any  duties  had  been  imposed  upon  wool  imported 
into  the  United  States,  yet  that  evidence  went  only  to  the 
quantum  of  damages,  and  if  the  defendants  had  committed 
any  breach  of  contract,  the  plaintiffs  would  have  been  entitled 
to  nominal  damages  at  all  events. 

Although  the  terminus  of  the  transit  is  out  of  this  Province, 
yet  the  ordinary  liabilities  of  a  common  carrier  will  attach, 
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in  the  absence  of  any  agreement  or  stipulation  to  the  con- 
trary— Crouch  V.  London  and  North  Western  Railway  Com- 
pany (14  C.  B.  255) ;  but  if,  as  in  the  present  case,  the 
carrier  undertakes  expressly  to  carry  to  the  ordinary  ter- 
minus of  his  transit,  and  stipulates  that  without  any  prolonged 
liability  he  may  transfer  the  goods  to  an  ulterior  carrier  for 
the  purpose  of  being  forwarded,  he  will  not  be  liable  for 
damages  accruing  after  such  transfer — Foivles  v.  Cfreat 
Western  Railway  Company  (7  Ex.  699).  The  attention  of 
the  Jury  does  not  appear  to  have  been  drawn  to  that  part  of 
the  tenth  condition,  "that  the  responsibility  of  the  Company 
will  be  considered  to  have  ceased  when  such  carriers,  i.  e., 
those  by  whom  the  goods  are  to  be  forwarded  onward  from  the 
terminus  of  the  transit  over  the  defendants'  line)  "  shall  have 
received  notice  that  the  Company  is  prepared  to  deliver  to 
them  the  goods  for  further  conveyance,"  in  connection  with 
the  evidence  relative  to  the  ferry  boat,  under  whose  control 
it  was,  and  with  the  application  to  the  captain  to  receive  and 
take  over  the  wool,  and  the  cause  of  its  not  being  moved 
before  the  expiration  of  the  17th  March. 

As  to  damages,  if  a  special  contract  were  proved  to 
deliver  within  the  United  States  territory  by  a  certain  day, 
the  breach  thereof  might  subject  the  defendants  to  the  very 
damages  claimed,  as  being  such  as  it  might  be  reasonably 
supposed  were  in  the  contemplation  of  both  parties  at  the 
time  they  made  the  contract,  as  the  probable  result  of  the 
breach  of  it,  according  to  the  principle  of  the  well-known 
case  oiHadley  v.  Baxendale  (9  Ex.  341),  (a).  This  contract, 
on  the  plaintiflfs'  own  shewing,  did  not  contemplate  that  the 
defendants  were  to  do  anything  towards  the  importation  of 
the  wool  into  the  United  States  beyond  carrying  it  there  by 
a  fixed  day,  and  although  that  was  not  done,  the  goods 
might  still  have  been  forwarded  to  Boston,  the  fiscal  regula- 
tions being  first  complied  with.  Assuming  that  for  duties 
thus  necessarily  paid  the  defendants  must  have  answered 
to  the  plaintiffs,  still  it  was  the  duty  of  the  latter  to  pay 


(a)  See  Gibbs  et  aL  v.  Gildersleeve,  ante  p.  47L 
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them,  and  they  could  not  hold  the  defendants  responsible  for 
a  delay  of  which  they  (the  plaintiffs)  were  the  proximate 
cause.  As  to  the  question  of  the  value  of  the  goods  in  a 
foreign  market,  as  affording  the  measure  of  damages,  we  are 
not  called  upon  to  enter  into  it.  There  may  arise  a  question 
from  the  difficulty  of  ascertaining  correctly  the  state  of  such 
market. 

As  we  are  of  opinion  neither  count  was  proved,  that  the 
contract  offered  in  evidence  was  not  the  contract  declared  on, 
and  that  such  should  have  been  the  direction  at  the  trial, 
we  think  there  should  be  a  new  trial  without  costs. 

Rule  absolute. 


Doyle  v.  Walker. 

Innkeeper— r-Rights  of 
• 

An  innkeeper  has  the  sole  right  to  select  the  apartment  for  a  guest,  and,  if 
he  finds  it  expedient,  to  change  it  and  assign  him  another.  He  cannot 
be  treated  as  a  trespasser  for  entering  to  make  the  change. 

A  guest  who  has  been  received  loses  the  right  to  be  entertained  if  he 
neglects  or  refuses  to  pay  upon  reasonable  demand. 

Trespass  for  breaking  and  entering  certain  apartments  in 
the  possession  of  the  plaintiff  and  his  family,  in  the  American 
Hotel,  in  the  City  of  Toronto,  and  taking  plaintiff's  goods  in 
the  said  apartments.  Second  count,  for  taking  plaintiff's 
goods  and  detaining  the  same,  whereby  the  plaintiff  was 
greatly  incommoded. 

Pleas  1.  Not  guilty.  2.  To  first  count,  that  the  apart- 
ments were  not  the  plaintiff's.  3.  That  (as  to  first  count) 
at  the  time  when,  &c.,  defendant  was  possessed  of  the 
apartments,  and  plaintiff's  goods  were  wrongfully  therein, 
incumbering  the  same,  and  doing  damage  to  defendant, 
wherefore  he  removed  them,  &c. 

4.  To  second  count,  did  not  seize  and  detain  plaintiff's 
goods.    5.  Leave  and  license.    Issue  upon  all  the  pleas. 
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The  trial  took  place  at  Toronto,  in  May  last,  before 
Hagarty,  J., 

The  plaintiff  occupied  two  rooms,  Nos.  58  and  59,  in  the 
hotel  mentioned  in  the  declaration,  and  kept  by  defendant.' 
Plaintiff 's  family  consisted  of  himself,  his  wife,  two  female 
servants,  and  three  young  children.  His  wife  had  been 
confined  not  long  before  going  there,  and  was  in  bad  health. 
He  Avas  charged  by  the  day,  $2  each  for  himself  and  wife, 
$1.50  for  each  servant,  and  $1.50  for  the  children.  He 
became  indebted  to  defendant,  and  bills  were  rendered  from 
time  to  time  and  payment  demanded,  and  he  was  told  he 
must  leave  unless  he  paid  up.  On  the  18th  of  September,  the 
plaintiff  owed  $83.25.  He  was  told  he  must  quit.  He  said 
he  was  going,  that  he  was  anxious  to  leave  if  his  wife's  state 
would  allow  of  it.  The  Provincial  Fair  or  Exhibition  was 
near  at  hand,  and  the  plaintiff  was  asked  to  let  defendant 
have  No.  59,  which  was  occupied  by  plaintiff  and  his  wife, 
as  he  wanted  the  use  of  it  during  the  exhibition  ;  and  a  clerk 
of  defendant's  swore  that  the  plaintiff  consented.  On  the 
21st  of  September,  the  plaintiff  owed  $109.15.  He  said  he 
was  going  to  leave,  and  asked  for  the  bill,  which  was  rendered 
by  2,  p.m.  that  day.  But  on  that  morning  defendant  had 
gone  into  that  room,  no  person  being  in  it  at  the  time,  and 
he  put  up  some  additional  beds  and  removed  the  plaintiff 's 
trunks  and  property  out  of  it.  This  was  the  trespass  com- 
plained of.  Plaintiff  was  not  in  the  hotel  at  the  time,  but 
was  at  his  office  in  town,  where  defendant's  clerk  had  gone 
to  him  and  demanded  payment,  when  plaintiff  said  he  was 
going  to  leave.  The  bill  was  not  paid  until  that  evening. 
Plaintiff  kept  the  other  room,  No.  58,  and  continued  to 
board  at  the  hotel  with  his  family  till  the  29th  of  September, 
but  he  slept  elsewhere. 

The  learned  Judge  held  that  if  a  guest  at  an  inn  did  not 
pay  as  required  for  the  use  of  his  room,  the  landlord  might 
require  possession,  and  might  take  possession,  using  no 
unnecessary  force.  It  was  insisted  for  the  defendant  that 
trespass  would  not  lie  against  an  innkeeper  for  going  into 
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one  of  his  rooms  and  removing  his  guest's  furniture  in  his 
absence. 

The  jury  found  for  the  plaintiff,  damages  $100.  Nothing 
was  said  as  to  the  particular  issues. 

S.  Richards,  Q.  C„  obtained  a  rule  calling  on  the  plaintiff 
to  shew  cause  why  there  should  not  be  a  new  trial  without 
costs,  or  with  costs  to  abide  the  event,  the  verdict  being 
against  law  and  evidence  :  that  the  plaintiff  shewed  no  right 
as  against  defendant  to  the  possession  of  the  apartment  in 
question,  and  that  trespass  would  not  lie  :  that  if  the  plain- 
tiff had  at  any  time  a  right  to  maintain  trespass  by  reason 
of  his  possession,  he  had  no  such  right  his  bill  to  defen- 
dant being  unpaid  though  demanded.  Or  for  misdirection, 
in  ruling  that  the  plaintiff  had  such  a  possession  and  right 
to  possession  as  to  enable  him  to  maintain  trespass  under 
the  facts  proved  against  the  defendant,  for  entering  the 
apartment  during  th«  day,  the  door  being  open,  and  the 
room  not  being  in  the  immediate  actual  possession  of  the 
defendant  or  any  of  his  family,  and  in  ruling  that  the  plain- 
tiff was  entitled  to  recover  unless  he  was  in  arrear  and  he 
had  neglected  or  refused  to  pay. 

M.  G.  Cameron,  Q.  C,  shewed  cause.  The  question  is 
whether  a  guest  in  possession  of  a  room  at  an  inn  can  main- 
tain trespass  against  the  innkeeper  who  enters  .it  to  turn 
him  out ;  and  it  is  contended  that  he  can.  The  obligation 
of  an  innkeeper  is  strict.  It  is  held  that  there  may  be 
different  kinds  of  innkeepers,  who  cannot  be  compelled  to 
take  guests  except  of  the  class  they  profess  to  have  accom- 
modation for,  but  here  the  plaintiff  belonged  to  a  class  which 
would  frequent  such  an  inn,  and  would  expect  to  have  a 
separate  room  ;  Kirlcman  v.  STiawcross,  6  T.  R.  17 ;  Farn- 
worth  V.  Pachwoody  1  Stark.  249 ;  York  v.  Grindstone,  Salk. 
388.  His  possession  was  sufficient  to  entitle  him  to  main- 
tain trespass.  Lane  v.  Dixon,  3  0.  B.  776. 

8,  Richards,  Q.  C,  contra.  There  is  no  precedent  for 
such  an  action  against  an  innkeeper  for  entering  a  room  in 
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his  own  inn.  The  cases  of^CasMU  v.  Wright,  6  E.  &  B. 
890,  and  Morgan  v.  Ravey,  6  H.  &  N.  265,  shew  that  an 
innkeeper  is  liable  if  any  one  gets  into  a  room  in  his  house, 
though  occupied,  because  it  is  his  room  and  in  his  possession. 
If  so,  how  can  he  be  liable  in  trespass  for  entering  it? 
[Hagarty,  J. — Is  the  common  law  right  of  guests  more  than 
aright  to  enter  generally,  leavirg  the  landlord  to  apportion  the 
rooms  ?  A  man  may  have  a  right  to  go  into  a  parish  church, 
but  not  to  the  exclusive  possession  of  any  part.]  No,  Fell  v. 
Knight,  8  M.  &  W.  269,  shews  that,  though  entitled  to  accom- 
modation, the  guest  cannot  select  any  particular  apartment. 
Holder  v.  Soulhy,  8  C.  B.  N.  S.  254,  shews  the  liability  of 
an  innkeeper  as  distinguished  from  a  boarding-house  keeper. 
Then,  in  an  indictment  for  burglary  in  breaking  into  an  inn, 
the  house  must  be  alleged  to  be  the  landlord's,  and  if  a  par- 
ticular room  be  broken  into  it  is  alleged  to  be  the  landlord's 
not  the  guest's— 2  East  P.  C.  502,  503 ;  Russ.  C.  &  M.  34. 
This  affords  a  strong  argument  in  the  defendant's  favor.  \_M. 
C.  Cameron^  Q.  C. — Then,  if  so,  the  landlord  might  put 
another  man  into  the  same  bed  with  a  guest.]  Very  likely. 
The  guest  might  go  out,  and  sue  him  for  not  providing  suffi- 
cient accommodation,  but  that  would  be  his  only  remedy. 
At  all  events,  the  plaintiff's  occupation  was  only  as  under  a 
license  revocable,  and  he  cannot  maintain  trespass —  Wood  v. 
Leadbiiter,  3  M.  &  W.  838  ;  White  v.  Bayley,  10  0.  B.  N. 
S,  227,  shews  that  trespass  will  not  lie  without  some  estate 
in  the  land.  Lewis  Ponsford,S  C.  &  P.  687,  somewhat 
resembles  this  case  in  the  facts.  Then  here  the  plaintiff 
was  clearly  in  arrear  and  had  no  right  to  be  in  the  inn,  as 
the  Judge  ruled.  Bex  v.  Ivens,  7  C.  &  P.  213,  as  to  the 
necessity  of  tendering  the  proper  charge  before  the  innkeeper 
can  be  made  liable,  is  questioned,  if  not  overruled,  in  Fell  v. 
Knight,  10  M.  &  W.  276,  already  cited.  The  damages  given 
are  excessive,  for  no  actual  damage  was  proved. 

Draper,  C.  J.,  delivered  the  judgment  of  the  Court. 
The  plaintiff  neither  asserts  nor  proves  any  special  con- 
tract.   He  rests  his  case  upon  what  he  assumes  to  be  his 
64  voLa  XXVI. 
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right  resulting  from  his  being  a  guest  in  an  inn,  and  the 
defendant  being  the  innkeeper.  He  assumes  that  having 
been  let  into  possession  of  a  room,  he  has  acquired  such  an 
exclusive  right  of  possession  as  against  his  landlord,  so  long 
as  he  continues  to  occupy  it,  that  the  latter  is  liable  as  a 
trespasser  for  entering  and  removing  his  trunks  out  of  it. 

We  do  not  so  understand  the  law.  The  contention  appears 
to  us  to  be  inconsistent  with  the  well  settled  duties,  liabilities, 
and  rights  of  the  innkeeper.  Whatever  may  be  the  traveller's 
rights  to  be  received  as  a  guest,  and  to  be  reasonably  enter- 
tained and  accommodated,  the  landlord  has,  in  our  opinion, 
the  sole  right  to  select  the  apartment  for  the  guest,  and,  if 
he  finds  it  expedient,  to  change  the  apartment  and  assign 
the  guest  another,  without  becoming  a  trespasser  in  making 
the  change.  If,  having  the  necessary  convenience,  he  re- 
fuses to  afford,  reasonable  accommodation  he  is  liable  to  an 
action,  but  not  of  trespass.  There  is  no  implied  contract 
that  a  guest  to  whom  a  particular  apartment  has  been 
assigned  shall  retain  that  particular  apartment  so  long  as 
he  chooses  to  pay  for  it.  We  think  the  contention  on  the 
plaintiff's  part  involves  a  confusion  between  the  character 
and  position  of  an  innkeeper  and  a  lodging  housekeeper. 

It  appears  to  us  further,  that  although  the  innkeeper  is 
bound  to  receive,  the  guest  must  not  only  be  ready  and  will- 
ing, and  before  he  can  insist  as  of  right  to  be  received  that 
he  must  offer,  to  pay  whatever  is  the  reasonable  charge ;  and 
that  a  guest  who  has  been  received  loses  the  right  to  be 
entertained  if  he  neglects  or  refuses  to  pay  upon  reasonable 
demand.  The  plaintiff's  bill  accrued  due  de  die  in  diem,  and 
had  been  in  arrear  though  frequently  demanded. 

On  both  points  we  think  upon  the  evidence  the  plaintiff 
failed,  and  that  there  should  be  a  new  trial  without  costs. 


Bule  absolute. 


CAMPBELL  V.  PETTIT. 


507 


Campbell  v.  Pettit. 

Ejectment — Practice. 

In  ejectment  it  is  not  necessary  to  annex  the  notices  of  title  on  either  side 
to  the  issue  book. 

This  was  a  rule  calling  on  the  plaintiff  to  shew  cause 
why  the  notice  of  trial,  and  the  issue  book,  and  the  services 
thereof,  and  the  verdict  obtained,  should  not  be  set  aside 
with  costs,  for  irregularity,  on  the  grounds  :  1.  That  there 
was  no  proper  issue  book  delivered  with  the  notice  of  trial, 
according  to  the  practice  of  the  Court.  2.  That  the  issue 
book  delivered  with  the  notice  of  trial  omitted  the  notice  of 
the  defendant's  title  ;  and  lastly,  that  although  notice  of  the 
irregularity  was  given,  the  plaintiff  proceeded  to  trial  and 
took  a  verdict.    The  defendant  filed  no  affidavit  of  merits, 

M.  C.  Cameron,  Q.  C,  shewed  cause,  and  cited  Ch.  Arch. 
Prac.  10th  ed.  289. 

Boyd  supported  the  rule,  citing  G-rimshaw  v.  White,  12 
C.  P.  521 ;  Harrington  v.  Fall,  15  C.  P.  541 ;  Beeves  v. 
Uppes]  16  C.  P.  137  ;  Worthington  v.  Wigley,  5  Dowl.  209 ; 
Wilson  V.  NesUtt,  1  Dowl.  N.  S.  675  ;  Qotton  v.  Thompson, 
5  Jur.  270. 

Morrison,  J.,  delivered  the  judgment  of  the  Court. 

The  question  raised  on  this  application  is  whether  it  is 
necessary  to  attach  to  the  issue  book  or  deliver  with  it 
copies  of  the  notices  of  the  plaintiff 's  and  the  defendant's 
titles,  or  either  of  them. 

No  authority  was  cited  nor  can  we  find  any  decision  to  the 
effect  that  the  issue  book  in  ejectment  must  have  the  notices 
of  title  attached  to  or  inserted  therein.  The  16th  section 
of  the  Ejectment  Act,  Consol.  Stat.  U.  C,  ch.  27,  which 
points  out  the  mode  of  drawing  up  the  issue,  is  silent  on  the 
subject,  and  the  forms  given  under  that  section  as  a  guide 
make  no  reference  to  the  notices  of  title.  The  only  notice 
referred  to  is  the  one  limiting  the  defence,  nor  can  we  find  in 
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Archbold's  Practice  or  the  Forms,  or  in  Cole  on  Ejectment, 
any  observation  to  lead  us  to  suppose  that  these  notices 
accompany  or  form  any  part  of  the  issue,  or  that  it  is  neces- 
sary, or  the  practice,  to  attach  or  serve  them. 

The  necessity  for  annexing  them  to  the  record  arises 
from  the  provisions  of  the  21st  section  of  the  Ejectment 
Act,  which  enacts,  "  If  no  special  case  be  agreed  to,  the 
claimants  may  proceed  to  trial  in  the  same  manner  as  in 
other  actionsj  and  the  particulars  of  the  claim  and  defence, 
and  of  the  notices  of  claimant  and  defendant  of  their  respec- 
tive titles,  if  any,  or  copies  thereof,  shall  be  annexed  to  the 
record  by  the  claimants." 

In  ordinary  cases  issue  books  do  not  require  to  have  the 
particulars  of  demand  or  set-off  attached,  although,  under  a 
rule  of  Court,  such  particulars  must  be  attached  to  the  record 
at  the  time  of  its  entry  for  trial. 

In  Harrington  v.  Fall  (15  C.  P.  545),  referred  to  on  the 
argument,  one  of  the  objections  there  taken  was  that  the 
record  did  not  agree  with  the  issue  book,  but  the  Court  in 
that  case  did  not  decide  that  it  was  necessary,  nor  was  the 
point  raised,  that  the  notices  of  claim  of  title  should  be 
served  with  the  issue,  or  that  they  formed  part  of  it. 
What  was  incidentally  said  by  the  Court  was,  that  when  a 
notice  of  title  was  served  with  the  issue  professing  to  be  a 
copy  of  the  defendant's  claim,  if  it  was  not  a  copy,  that  then 
the  defendant  ought  to  have  had  it  amended  at  the  expense 
of  the  plaintiff. 

We  have  now,  however,  to  decide  whether  the  delivery  of 
the  issue  book  without  these  notices  is  an  irregularity,  and 
in  the  absence  of  any  authority  we  see  no  good  reason  for 
holding  that  the  issue  book  should  be  accompanied  by  or 
,  contain  anything  more  than  that  specified  in  the  16th  section 
of  the  Ejectment  A.ct,  and  the  form  prescribed  by  that 
Statute  ;  and  therefore  this  rule  must  be  discharged. 


Rule  discharged. 
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Moffat  v.  Foley,  Executrix. 

Set-off. 

Declaration  against  the  executrix  of  F.  a  Division  Court  Clerk,  on  the 
covenant  entered  into  by  him  and  his  sureties,  for  non-payment  of 
money  collected  by  him. 

Plea,  on  equitable  grounds,  set-off  for  money  due  to  the  defendant  as  execu- 
trix, on  a  judgment  recovered  by  her  as  such  executrix  against  the 
plaintiff,  for  goods  sold,  money  lent,  &c.,  by  the  testator  to  the  plaintiff. 

Held,  a  good  defence. 

This  was  an  action  brought  against  the  defendant  as 
executrix  of  James  Foley.  The  first  count  of  the  decla- 
ration stated  that  the  testator  in  his  life  time,  as  Clerk 
of  a  Division  Court,  together  with  A.  and  B.,  his  two  sure- 
ties, by  his  writing  obligatory,  sealed  with  his  seal,  and  with 
the  seals  of  his  sui^ties,  according  to  the  statute,  did  cove- 
nant and  promise  jointly  and  severally  with  his  sureties,  for 
himself  and  for  his  heirs,  &c.,  that  he,  the  testator,  should 
duly  pay  over  to  such  person  or  persons  as  should  be  entitled 
to  the  same,  all  such  moneys  as  he  should  receive  by  virtue 
of  his  office,  and  should  well  and  faithfully  do  and  perform 
the  duties  imposed  upon  him  as  clerk,  &c.  Averment,  that 
the  plaintiff  placed  in  testator's  hands  as  clerk,  &c.,  for  collec- 
tion, claims  against  divers  persons,  and  that  divers  sums  of 
money  were  paid  to  and  came  iAto  the  hands  of  the  testator  as 
such  clerk  on  account  of  the  said  claims,  &c.,  to  wit,  to  the 
amount  of  £400,  and  that  the  testator  in  his  lifetime  did  not, 
nor  defendant  since  his  death,  pay  over,  &c. 

Fourth  jplea,  on  equitable  grounds,  that  the  plaintiff  before 
and  at  the  commencement  of  this  suit  was  and  is  still  in- 
debted to  the  defendant,  as  executrix  as  aforesaid,  in  the 
sum  of  iilll  12s.  Id.,  upon  a  judgment  recovered  by  the 
defendant  as  such  executrix  against  the  plaintiff,  in  the  Court 
of  Common  Pleas,  &c.,  which  judgment  was  set  out  at  length 
in  the  third  plea,  and  for  the  causes  of  action  therein  men- 
tioned, and  which  were  for  goods  sold,  money  lent,  &c.,  by 
the  testator  to  the  plaintiff,  &c.,  which  judgment  still  remains 
in  force  and  unsatisfied,  &c. 

Demurrer  to  the  fourth  plea,  in  so  far  as  it  relates  to  the 
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first  count,  and  to  so  much  as  alleges  that  the  plaintiff  at  the 
commencement  of  this  suit  was,  and  still  is,  indebted  to  the 
defendant  as  executrix  upon  the  judgment  recovered  against 
the  plaintiff.  The  causes  of  demurrer  assigned  were,  that 
the  judgment  cannot  be  pleaded  by  way  of  set-off,  and 
is  no  answer,  either  in  law  or  equity,  in  the  absence  of 
an  agreement  between  the  parties,  to  a  claim  against  a  Clerk 
of  a  Division  Court  arising  out  of  the  covenant  entered  into 
by  him  under  the  statute ;  that  the  plaintiff's  claim  under 
such  covenant  and  the  judgment  debt  are  not  mutual  debts 
or  claims  between  the  parties,  nor  between  the  testator  and 
the  plaintiff,  and  cannot  be  set  off  against  each  other  at 
law  or  in  equity. 

Hector  Cameron  for  the  demurrer,  cii^dc Bur nham  v.  Man- 
ners^ 2  IT.  C.  R.  94  ;  KingsmillY.  Bank  of  Upper  Qanada, 
13  C.  P.  600 ;  Sm.  Lea.  Cas.  Vol.  XL  p.  359,  6th  Ed. ; 
Hutchinson  v.  Sturges,  Willes  261 ;  S.  C.  Montague  on 
Set-off,  App.  4 ;  Buller,  K  P.  179  .  Watts  v.  Bees,  9  Ex. 
696;  S.  C.  in  Error  11  Ex.  410. 

0.  S.  Patterson,  contra,  cited  Birch  y,  Depeyster^  4  Camp. 
385 ;  Qingell  v.  Purkins,  4  Ex.  720 ;  Fletcher  v.  Byohe, 
2  T.  R.  32  ;  Legge  v.  Harlock,  12  Q.  B.  1015. 

Morrison,  J.,  delivered  the  judgment  of  the  Court. 

This  is  substantially  an  action  to  recover  moneys  received 
by  the  testator  to  the  use  of  the  plaintiff,  although  the 
plaintiff  has  thought  proper  to  pursue  his  remedy  for  the 
recovery  of  the  amount  by  suing  on  the  covenant  entered 
into  by  the  testator  under  the  Statute,  to  which  the  defen- 
dant pleads  on  equitable  grounds  that  she,  as  executrix,  sued 
the  plaintiff  for  moneys,  &c.,  due  by  the  plaintiff  to  the 
testator  in  his  lifetime,  and  recovered  a  judgment  as  execu- 
trix against  the  defendant,  and  she  claims  to  set  off  against 
the  plaintiff's  claim  the  amount  so  recovered. 

We  see  no  force  in  the  argument  that  because  the  testator 
received  the  moneys  sued  for  in  this  action  for  the  use  of 
the  plaintiff  in  the  capacity  of  Clerk  of  a  Division  Court, 
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that  against  a  debt  so  incurred  the  defendant  should  not  be 
allowed  to  set  off  a  debt  owing  by  the  plaintiff  to  the  testator 
in  his  lifetime.  If  the  action  had  been  against  the  testator 
himself,  it  might  have  been  properly  urged  that  as  a  clerk 
he  ought  not  to  mingle  his  private  and  official  money  trans- 
actions, and  that  as  a  matter  of  public  policy  he  should  be 
compelled  to  pay  over  all  moneys  received  by  him  in  his 
official  capacity  to  his  debtor,  irrespective  of  moneys  due  by 
the  debtor  to  him ;  but  the  case  is  very  different  when  we 
consider  the  light  in  which  this  defendant  as  executrix 
stands,  and  her  duty  and  liability  in  respect  of  the  assets  of 
the  estate. 

In  LecJimere  v.  Hawkins  (2  Esp.  626),  where  the  defen- 
dant borrowed  money  of  the  plaintiff,  his  debtor,  under  an 
express  promise  to  pay  it,  without  noticing  the  debt  the 
plaintiff  then  owed,  or  affecting  to  set  one  demand  against 
the  other,  it  was  argued  that  the  defendant  was  bound  to 
make  absolute  payment  under  the  express  promise  ;  but 
Lord  Kenyon  said  '-^  he  knew  no  such  law,  nor  did  he  think 
there  was  any  such  legal  obligation  on  the  creditor  ;  it  might 
be  an  honorary  obligation,  and  such  as  a  man  who  gave  it 
ought  to  observe,  but  if  he  thought  fit  not  to  consider  such 
an  obligation  as  binding,  he  could  not  compel  him.  There 
were  mutual  subsisting  demands  at  the  time  of  the  action 
brought,  and  such  as  the  Statutes  of  set-off  gave  the  party 
defendant  power  to  set  against  the  plaintiff's  demand.  Be- 
sides this,  if  he  was  to  refuse  the  set-off  here,  it  would  drive 
the  defendant  into  a  Court  of  Equity,  where  the  judgment 
obtained  here  would  be  set  off  against  the  debt  admitted  to 
be  due  by  the  plaintiff  to  the  defendant."-  That  case  is 
cited  and  acted  upon  by  the  Lord  Chancellor  in  Taylor  v. 
Okey  (13  Ves.  180),  also  a  case  of  set-off,  and  in  which  an 
injunction  had  been  granted. 

The  words  of  the  clause  of  the  Statute  affecting  this  case  are 
these :  Where  there  are  mutual  debts  between  the  plaintiff 
and  the  defendant,  or  if  either  party  sue  or  be  sued  as  execu- 
tor or  administrator,  where  there  are  mutual  debts  between  the 
testator  or  intestate  and  either  party,  one  debt  may  be  set 
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against  the  other" — 2  Geo.  II.  ch.  22.  The  object  of  the  act 
was  to  put  an  end  to  cross  actions,  and  when  the  Statute  was 
made  perpetual  by  8  Geo.  11. ,  ch.  24,  it  was  amended  to  set 
at  rest  doubts  as  to  its  application  to  debts  which  in  law  would 
be  deemed  of  a  different  character.  The  debts  here  originally 
existed  between  the  plaintiff  and  the  testator,  and  were  mutual 
debts  at  the  time  of  the  testator's  death,  and  the  represen- 
tative of  the  one  could  set  off  her  testator's  debt  against  that 
of  the  other. 

It  seems  to  us  that  it  would  be  a  very  narrow  distinction  , 
if  we  were  to  hold  that  a  debt  which  could  have  been  set  off 
before  it  was  converted  into  a  judgment,  could  not  be  set  off 
because  it  was  so  converted.  The  recovery  of  the  judgment 
does  not  destroy  the  mutuality  of  the  debt,  it  only  provides 
the  highest  kind  of  evidence  of  the  existence  of  the  debt. 

In  Blakesley  v.  Smallwood  (8  Q.  B.  538),  Lord  Denman, 
in  giving  judgment,  says :  "  A  plea  which  shews  that  the 
testator  in  his  lifetime  had  a  demand  against  the  plaintiff 
greater  than,  or  equal  to,  the  damages,  from  the  alleged 
breach  of  the  promises  in  the  declaration,  and  that  the 
same  was  due  and  owing  at  the  commencement  of  the  suit 
(which  this  plea  alleges)  to  the  defendants  as  executors,  does 
disclose  a  sufficient  defence,  and  is,  we  think,  an  answer  to 
the  action."  In  that  case  the  plaintiff  sued  the  defendants 
as  executors,  on  an  account  stated  between  the  plaintiff  and 
defendants  as  executors,  and  promise  by  them,  to  which  the 
defendants  pleaded  a  set-off  of  money,  &c.,  due  by  the 
plaintiff  to  the  testator  in  his  lifetime,  and  it  was  objected 
on  demurrer,  that  to  an  account  stated  by  the  defendants  a 
set-off  of  a  debt* due  from  the  plaintiff  was  no  answer.  That 
case  decides,  as  said  by  Coleridge,  J.,  in  Bees  v.  Watts  (11 
Ex.  410),  where  this  question  of  set-off  is  a  good  deal  dis- 
cussed,  "that  an  account  stated  by  an  executor  as  such, 
must  be  taken  to  shew  a  debt  -  due  from  his  testator  to  the 
other  party,  and  against  this  it  is  clear  that  a  debt  due  from 
that  other  party  to  the  testator|may  be  set  off."  So,  in  like 
manner,  the  judgment  set  out  in  this  plea  shews  a  debt  due 
from  the  plaintiff  to  the  testator  in  his  lifetime,  and  on  prin. 
ciple  the  same  result  should  follow. 


IN  RE  WOOD. 


Again,  it  cannot  be  denied  that  if  the  plaintiff  in  this 
action  recovered  a  judgment  against  the  defendant,  that  this 
Court  would,  on  motion,  upon  the  application  of  either 
party,  set  off  one  judgment  against  the  other.  And  it  is 
equally  clear,  that  if  the  plaintiff  filed  a  creditor's  bill  in 
equity  against  the  defendant  for  an  account,  that  the  Court 
would  set  off  this  judgment  against  any  claim  of  the  plaintiff 
sought  to  be  recovered  from  the  testator's  estate. 

On  the  whole,  we  are  of  opinion  that  the  pleadings  shew 
that  there  were  mutual  subsisting  demands  at  the  time  of 
the  bringing  the  action,  and  such  as  the  statute  enabled  the 
defendant  to  set  off  against  the  plaintiff,  and  that  our  judg- 
ment should  be  for  the  defendant. 

Judgment  for  defendant. 


In  re  Wood. 

Fi.fa.  against  Reeve  returned  nulla  bona — Application  for  quo  warranto — 

Evidence. 

An  application  for  an  injunction  in  the  nature  of  a  quo  warranto  against 
a  Reeve  for  usurping  the  of&ce,  on  the  ground  that  a  fi.  fa.  against  him 
had  been  returned  nulla  bona,  was  founded  only  on  an  affidavit  that  one 
D.  had  recovered  a  judgment  against  him,  on  which  fi.fa.  issued  and 
was  placed  in  the  Sheriff's  hands,  and  returned  by  him  nulla  bona. 

^eZei  insufficient,  for  it  should  have  been  shewn  how  and  to  whom  the 
return  had  been  made,  and  the^writ  and  return  should  have  been  pro- 
duced or  proved.    The  rule  nisi  was  therefore  discharged  with  costs. 

Britton  obtained  a  rule  calling  on  the  defendant  Wood 
to  shew  cause  why  an  information  in  the  nature  of  a  quo 
warranto  should  not  be  filed  against  him  for  usurping  the 
office  of  Reeve  of  Loughborough,  in  the  County  of  Frontenac, 
on  the  ground  that  a  fi.  fa,  against  his  goods  issued  in 
February  last,  in  a  suit  in  the  County  Court  of  the  County 
of  Frontenac,  wherein  one  Day  was  plaintiff  and  the  said 
Wood  defendant,  and  which  fi.fa.  was  placed  in  the  hands 
of  the  Sheriff  of  Frontenac  to  be  executed,  and  was  returned 
by  said  Sheriff  nulla  bona, 
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The  application  was  made  under  the  provisions  of  the 
124th  section  of  the  Municipal  Institutions  Act  of  1866^ 
which  enacts,  that  in  case  a  member  of  council  be  convicted, 
&c.,  or  in  case  a  nulla  bona  has  been  returned  against  him, 
&c.,  his  seat  in  the  council  shall  thereby  become  vacant. 

The  only  affidavit  filed  was  that  of  Marvin  Holden,  the 
relator,  who  swore  that  Wood  was  duly  elected  Reeve  of 
Loughborough  on  the  7th  of  January  last,  and  as  such  Reeve 
acted  since  that  day,  and  also  took  his  seat  in  the  County 
Council  of  Frontenac,  &c.,  and  that  he  continued  to  usurp 
and  hold  the  respective  positions  of  Reeve,  &c. :  that  one; 
Day  recovered  a  judgment  against  Wood  in  June,  1864,  in 
the  County  Court  for  $340,  upon  which  judgment  afi.fa, 
against  Wood's  goods  issued,  and  was  placed  in  the  hands 
of  the  Sheriff  of  Erontenac,  and  that  on  or  about  the  30th 
day  of  March,  1867,  said  fi.  fa.  was  returned  by  the  Sheriff 
nulla  bona,  &c. 

Grwi/nne,  Q.  Q.,  shewed  cause,  contending  that  the  affida- 
vit was  insufficient :  that  it  did  not  shew  that  the^.  fa.  was 
placed  in  the  Sheriff's  hands  for  execution,  and  that  it  did 
not  appear  that  the  fi.  fa.,  had  ever  been  returned. 

Britton  supported  his  rule. 

Morrison,  J.,  delivered  the  judgment  of  the  Court. 

We  may  assume  that  what  the  Legislature  intended  by 
the  introduction  of  the  words  "  in  case  a  nulla  bona  has 
been  returned  against  him,"  in  the  124th  section,  words  not 
found  in  the  corresponding  section  (121)  of  the  repealed 
Municipal  Act,  was  that  in  case  a  writ  of  fi.  fa.  against  the 
goods  of  a  member  of  council  be  placed  in  the  hands  of  a 
Sheriff  for  the  purpose  of  being  executed,  and  that  it  is  duly 
returned  by  the  Sheriff  with  a  return  of  nulla  bona,  his  seat 
in  the  council  shall  thereby  become  vacant. 

The  defendant  having  been  duly  elected,  and  the  object  of 
this  application  being  to  deprive  him  of  his  seat,  and  to  declare 
it  vacant,  the  forfeiture  of  the  defendant's  seat  in  the  council 
should  be  strictly  made  out.  The  object  of  the  rule  nisi  is  to 
afford  to  the  defendant  an  opportunity  of  discovering  to  the 
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Court  the  insufficiency  of  the  charge,  or  any  legal  reason 
why  the  information  should  not  be  granted,  and  the  rule  and 
the  materials  on  which  it  was  issued  should  show  clearly  the 
grounds  and  the  facts,  so  that  the  defendant  may  have  an 
opportunity  of  admitting  or  disputing  them,  more  particu- 
larly when  the  matters  relied  on  to  support  the  application 
may  exist  without  the  knowledge  of  the  defendant. 

It  is  not  alleged  in  the  relator's  affidavit,  or  otherwise 
shewn,  that  the  writ  was  placed  in  the  Sheriff 's  hands  for 
execution,  although  so  stated  in  the  rule,  nor  does  it  appear, 
nor  is  it  shewn  how,  to  whom,  or  in  what  manner  the  fi.  fa. 
was  returned.  Strictly  speaking,  the  duty  of  the  Sheriff  is 
to  return  the  writ  to  the  proper  officer  of  the  Court  from 
whence  it  issued  immediately  after  execution.  As  the  ^. 
fa.  in  question  was  not  executed,  it  never  became  properly 
returnable,  and  if  returned  as  alleged,  we  may  assume  that, 
for  the  purpose  of  ascertaining  what  the  Sheriff  had  done 
under  the  writ,  he  had  either  been  ruled  to  return  the  fi.  fa., 
or  returned  it  upon  a  written  demand.  Jf  ruled  to  return 
it,  he  is  required  by  the  275th  section  of  the  Common  Law 
Procedure  Act  to  return  it  to  the  Court,  and  by  the  34th 
section  of  27  &  28  Vic,  ch.  28,  the  Sheriff,  when  required 
by  demand  in  writing,  shall  return  a  writ  within  eight  days 
to  the  party,  or  the  attorney  or  agent  of  the  attorney,  or  to 
the.  Court,  and  in  case  of  refusal  or  neglect  he  shall  then  be 
liable  to  be  ruled  to  return  it. 

The  writ  has  either  been  returned  (in  the  words  of  the 
124th  section)  against  the  defendant  nulla  bona,  or  it  has 
not ;  if  so  returned,  the  fact  should  be  shewn  or  proved  in 
the  usual  way — if  returned  to  the  party  or  the  attorney,  by 
producing  the  writ  itself  wilh  the  return,  or  at  least  exam- 
ined copies  ;  if  to  the  Court,  by  an  exemplification.  Without 
one  or  other  of  these  modes  of  proof,  we  do  not  think,  on  an 
application  of  this  nature,  that  a  sufficient  case  has  been 
made  out  for  our  interference,  and  upon  this  ground  alone 
the  rule  should  be  discharged. 

If  we  were  to  grant  the  rule,  and  the  information  came 
on  for  trial,  it  would  be  incumbent  on  the  relator  to  prove 
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the  writ  and  return  in  the  usual  way,  and  we  see  no  good 
reason  why,  on  the  application  for  the  information,  he 
should  not  satisfy  the  Court  that  if  granted  he  was  in  a 
position  to  do  so. 

In  Wilton  v.  Chambers  (5  N.  &  M.  431],  on  ^motion  for 
an  attachment  for  an  insufficient  return  against  a  Sheriff, 
the  Court  refused  to  take  notice  of  the  return  referred  to  by 
affidavit,  no  office  copy  of  the  return  properly  verified  being 
produced.  It  was  argued  there  that  the  Court  must  take 
judicial  cognizance  of  a  document  already  filed,  and  of  which 
the  law  presumed  them  to  be  in  possession.  But  the  Court 
said,  "  The  rule  must  be  discharged  ;  and,  as  it  seeks  to 
bring  the  Sheriff  into  contempt,  we  think  it  should  be  dis- 
charged with  costs.  Parties  who  make  such  motions  must, 
at  their  peril,  come  with  proper  materials." 

Bule  discharged,  with  costs. 


In  re  McCumber  and  Doyle. 

Summary  conviction — Appeal. 

Under  Consol.  Stat.  U.  C,  ch.  114,  an  appeal  from  a  conviction  must 
be  heard  at  the  Court  ot  Quarter  Sessions  appealed  to.  There  is  no 
power  of  adjournment. 

Where  therefore  such  Court,  after  proof  of  enlry  and  notice  of  the  appeal, 
adjourned  the  further  hearing,  by  order,  until  the  next  sittings,  and  then 
made  an  order  quashing  the  conviction,  the  orders  were  quashed.  No 
costs  were  given,  as  no  objection  had  been  made  at  the  time  of  adjourn- 
ment. 

During  last  Hilary  Term  ^oyd  obtained  a  rule  nisi, 
calling  upon  the  defendant,  and  the  Chairman  and  Justices 
of  the  Court  of  Quarter  Sessions  for  the  County  of  Norfolk, 
to  shew  cause  why  the  order  of  the  Quarter  Sessions,  quash- 
ing an  order  and  conviction  of  one  Harvey,  a  Justice  of  the 
Peace,  made  at  the  sittings  of  the  said  Court,  held  on  the 
11th  of  September  last,  and  the  order  made  at  the  previous 
sessions,  to  adjourn  the  hearing  of  the  appeal  from  said  con- 
viction and  order  to  said  sittings  on  the  11th  of  December, 
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should  not  be  quashed.  One  of  the  grounds  of  objection 
taken  was,  that  the  defendant  Doyle  having  made  his  appeal 
in  due  form  to  the  Quarter  Sessions,  which  were  held  on  the 
11th  of  September  last,  the  said  appeal  should  then  have 
been  heard  and  determined  :  that  there  was  no  jurisdiction 
to  adjourn  the  hearing  of  said  appeal,  and  to  adjudicate 
thereupon  and  award  costs  at  a  subsequent  session  of  said 
Court.  The  rule  was  drawn  up  on  reading  the  writ  of  cer- 
tiorari and  the  return  thereto,  and  the  affidavits  used  in 
Chambers  in  obtaining  the  order  for  the  certiorari.— ^qq> 
4  P.  R.  32. 

It  appeared  that  the  defendant  had  been  convicted  under 
the  Master  and  Servant  Act,  ch.  75,  Consol.  Stat.  U.  C, 
before  a  Justice  of  the  Peace,  in  August,  1866,  and  was  or- 
dered to  pay  a  certain  sum  of  money  and  costs  :  that  he 
appealed  against  the  conviction,  and  entered  into  recogni- 
zances to  prosecute  the  appeal  at  the  then  next  Quarter 
Sessions  for  the  County  of  Norfolk,  to  be  holden  on  the 
11th  of  September  last:  that  on  that  day  the  appeal  came  on 
to  be  heard,  and  after  receiving  satisfactory  evidence  of  the 
due  entering  and  notice  of  the  appeal,  the  further  hearing 
of  the  matter  was  by  order  of  the  Court  continued  until  the 
next  sittings  thereof,  in  order  that  the  Court  might  have  be- 
fore them  a  statute  then  recently  passed  respecting  appeals  : 
that  afterwards,  at  the  next  Court  of  General  Quarter  Ses- 
sions, held  on  the  11th  of  December  last,  the  matter  of  the 
appeal  again  came  up  for  hearing  and  decision,  and  the 
Court  having  overruled  several  technical  objections  urged 
by  the  defendant — among  others,  that  the  Court  had  no 
power  to  adjourn  the  appeal  from  the  preceding  Court,  and 
no  authority  to  proceed  in  the  matter  on  such  adjournment — ■ 
heard  the  appeal,  and  ordered  the  conviction  to  be  quashed, 
with  ^13  9s.  costs,  to  be  paid  by  the  respondent. 

During  this  Term  M.  0.  Cameron^  Q.  C,  shewed  cause, 
citing  Dickinson,  Q.  S.,  641 ;  Hex  v.  Justices  of  Westmore- 
land, 10  B.  &  C.  226 ;  Hex  v.  Justices  of  Buckinghamshire, 
6  D.  &  R.  142  ;  Bex  v.  Justices  of  Leicestershire,  1  M.  & 
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S.  442  ;  Rex  v.  Justices  of  Wilts,  13  East  352 ;  Bex  v. 
Justices  of  Oxfordshire,  1  M.  &  S.  448. 

Boyd  supported  his  rule,  citing  Begina  v.  Cambridge 
Union,  1  B.  &  S.  61  ;  S.  C,  7  Jur.  N.  S.  1075 ;  In  re 
Boyle,  4  P.  R.  32;  Begina  v.  Belton,  11  Q.  B.  379; 
Bowman  v.  Blyth,  7  E.  &  B.  26. 

Morrison,  J.,  delivered  the  judgment  of  the  Court. 

Upon  an  examination  of  the  first  section  of  ch.  114, 
Consol.  Stat.  U.  C,  the  act  respecting  Appeals  in  cases  of 
Summary  Convictions,  and  the  judgment  of  the  Court  in 
The  Queen  v.  Belton  (11  Q.  B.  379),  cit^d  by  Mr.  Boyd, 
and  which  is  a  strong  authority  in  favor  of  this  application, 
we  are  of  opinion  that  the  orders  of  the  Quarter  Sessions 
cannot  be  supported. 

The  want  of  jurisdiction  appears  on  their  face,  the  statute, 
ch.  114,  limiting  the  power  of  hearing  and  determining  the 
appeal  to  the  particular  Sessions  at  which  the  appeal  was 
to  be  heard,  and  no  authority  being  given  to  the  Justices  to 
adjourn  the  hearing  of  the  matter  to  a  subsequent  Sessions. 

The  case  relied  on  by  the  defendant.  The  King  v.  The 
Justices  of  Wilts  (13  East  352),  was  considered  and  com- 
mented on  in  the  case  cited  from  11  Q.  B.,  and  the  Court 
acquiesced  in  the  general  rule  of  law  as  laid  down  by  Lord 
Ellenborough  in  that  case,  whei'e  he  said,  "I  hold,  without 
any  doubt,  that  the  Court  who  are  to  try  the  appeal  have  an 
incidental  authority  to  adjourn  it,  when  once  properly 
lodged,  if  it  be  necessary  for  the  advancement  or  conve- 
nience of  justice  ;  and  that  the  Sessions  are  to  judge  of  the 
proper  occasion  for  doing  so."  The  appeal  in  that  case 
{Bex  V.  Wilts)  was  under  a  local  act,  which  provided  that 
the  party  aggrieved  was  to  appeal  to  any  Quarter  Sessions 
within  four  months  next  after  the  cause  of  complaint,  &c., 
and  the  Justices  at  the  said  Quarter  Sessions  were  required 
to  hear  and  determine  the  matter  of  such  appeal,  &c. 

The  Court,  however,  in  the  case  of  The  Queen  v.  Belton, 
were  of  opinion  that  the  words  of  the  statute  under  which 
the  appeal  there  was  given  confined  the  whole  proceeding 
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to  the  next  Court  of  Quarter  Sessions  after  the  cause  of 
complaint.  The  language  of  the  act  in  that  case  is  very 
similar  to  that  used  in  sec.  1,  of  ch.  114.  In  the  former 
the  words  are,  ''And  such  Court  shall  at  such  Sessions 
hear  and  determine  the  matter  of  such  appeal,  and  make 
such  order  therein,"  &c.  ;  in  the  latter,  "And  the  Court 
at  such  Session  shall  hear  and  determine  the  matter  of  such 
appeal,  and  shall  make  such  order  therein,"  &c.  ;  language 
equally  strong  and  restrictive.  We  therefore  think  that, 
upon  the  authority  of  the  case  in  11  Q.  B.,  the  rule  must 
be  made  absolute;  but  as  no  objection  appears  to  have  been 
made  when  the.  adjournment  of  the  appeal  was  ordered, 
there  will  be  no  costs.  We  refer  also  to  Bowman  v.  Blylth 
(7  E.  &  B.  26). 

Rule  absolute. 


Joint  v.  Thompson. 

Malicious  Prosecution. — Reasonable  and  probable  cause. 

In  an  action  for  malicious  prosecution  of  the  plaintiff  for  stealing  timber,  it 
appeared  that  defendant  took  one  B.,  who  had  cut  timber  for  him  in 
1862-3,  to  look  at  some  timber  lying  near  the  plaintiff's  barn,  which  B. 
told  him  he  was  positive  was  the  same  that  he  had  cut  for  defendant. 
B.  found  a  newly  made  path  from  this  timber  to  where  he  had  cut  for 
defendant,  and  at  this  latter  place  he  found  that  most  of  the  timber  had 
been  carried  off  and  the  remainder  knocked  about. 

Held,  that  there  was  reasonable  and  probable  cause  :  that  B's  evidence  being 
uncontradicted,  and  there  being  no  proof  of  defendant's  absence  of  belief 
that  the  timber  was  his,  there  was  nothing  to  go  to  the  jury;  and  that 
the  plaintiff  therefore  was  properly  nonsuited. 

One  of  the  plaintiff's  daughters  swore  that  the  timber  at  the  barn  had  been 
cut  elsewhere  by  the  plaintiff,  but  there  was  nothing  to  shew  that  the 
defendant  was  aware  before  the  plaintiff's  trial  that  she  knew  any  thing 
of  the  matter.    Held,  immaterial. 

Case  for  maliciously,  and  without  reasonable  or  probable 
cause,  charging  the  plaintiff  before  a  Justice  of  the  Peace 
with  having  feloniously  stolen  a  quantity  of  cedar  timber, 
causing  him  to  be  arrested  and  held  to  bail,  and  indicting 
him  at  the  Quarter  Sessions,  for  having  feloniously  stolen 
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thirty-six  blocks  of  cedar  timber,  whereupon  it  was  after- 
wards adjudged  that  the  plaintiff  should  depart  without  day 
— 'per  quoad,  &c. 
Plea.— Eot  guilty. 

The  trial  took  place  in  March  last,  at  Goderich,  before 
Draper,  C.  J. 

The  Justice  of  the  Peace  before  whom  the  defendant  laid 
an  information  against  the  plaintiff  proved  the  information, 
and  stated  that  the  defendant  had  been  before  him  a  day  or 
two  before  that  about  some  horses,  which  defendant  said  the 
plaintiff  had  impounded ;  the  defendant  was  in  a  bad  temper ; 
the  Justice  told  him  to  get  his  horses  and  pay  the  costs,  an 
he  afterwards  came  back,  saying  he  "had  got  them  and  had 
paid  a  trifling  sum.  After  this  he  laid  the  information  and 
applied  for  a  warrant  against  the  plaintiff ;  the  Justice, 
however,  issued  a  summons.  Both  parties  attended  before 
him,  and  after  hearing  Broadfoot's  evidence  and  defendant's 
statement  he  suggested  a  settlement,  telling  the  defendant 
there  was  not  sufficient  evidence  to  send  the  case  to  the 
Sessions.  The  defendant  was  angry  at  this.  The  Justice 
then  issued  a  warrant  because,  as  he  said,  he  thought  he 
could  not  dismiss  the  case,  and  because  of  defendant's  ill- 
feeling.  Both  parties  were  angry.  Plaintiff  always  denied 
having  taken  the  timber,  but  before  the  Sessions  he  went  to 
the  Justice  to  settle  the  matter  by  paying  the  costs.  The 
Justice  did  not  remember  that  the  plaintiff  had  offered  to 
pay  for  the  timber  or  that  he  had  ever  told  one  Gardner  so, 
but  he  said  that  the  plaintiff  seemed  desirous  of  avoiding  the 
necessity  of  going  eighty  miles  to  the  Court.  It  was  proved 
that  the  plaintiff  was  in  custody  of  a  constable  from  six 
o'clock  one  evening  until  five  the  following  evening,  when 
he  gave  bail.  The  indictment  and  the  acquittal  of  the 
plaintiff  were  proved,  and  the  Jury  gave  their  verdict 
without  leaving  the  box. 

One  of  the  plaintiff's  daughters  (Bssa)  a  girl  fifteen  years 
old,  swore  that  the  cedar  timber  which  the  plaintiff  was 
accused  of  having  stolen,  was  cut  about  September  1863,  on 
the  plaintiff's  own  lot,  about  twenty  rods  back  of  the  house, 
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and  that  she  helped  to  haul  it  (by  hand)  to  the  barn  in  1863, 
and  it  remained  there  until  1866  ;  that  there  was  only  a  sled 
road  to  the  place  where  it  Avas  cut :  that  she  was  aware 
that  defendant  had  cut  cedar  timber  at  a  place  half  a  mile 
off,  on  the  other  side  of  the  road,  for  she  had  seen  it ;  it 
was  all  long.  Another  daughter  (Maria)  swore  she  saw  this 
timber  for  the  first  time  the  morning  before  she  came  away, 
and  that  she  thought  it  was  brought  there  in  June,  1866, 
before  harvest :  that  she  was  at  home  at  that  time,  having 
been  sent  for  to  attend  a  sick  brother,  and  that  her  sister 
Essa  asked  her  to  help  haul  it,  but  she  did  not.  Then  Essa 
was  recalled,  and  said  she  thought  plaintiff  cut  a  little  timber 
in  1866,  and  she  asked  her  sister  Maria  to  help,  but  that 
the  plaintiff  cut  some  in  1863  on  Isaac  Dorran's  lot  by  his 
permission.  On  cross  examination  she  said  that  the  timber 
on  Dorran's  lot  was  cut  in  1866,  and  she  helped  to  cut  it, 
and  that  the  plaintiff  cut  some  on  his  own  lot  in  1868  and 
1866  ;  that  in  1863  she  and  a  sister  two  years  younger  than 
herself  helped  to  carry  the  shingle  blocks.  The  Chief  Justice 
reported  that  the  manner  of  these  two  witnesses,  especially 
of  Essa,  impressed  him  unfavourably,  and  that  he  had 
casually  noticed  the  plaintiff  nodding  to  the  latter  during  her 
examination. 

A  nonsuit  was  moved  for,  on  the  ground  that  a  want  of 
reasonable  and  probable  cause  was  not  shewn,  but  it  was  not 
granted.  The  defendant  then  called  a  witness,  who  swore  that 
in  the  winter  of  1862-8  he  cut  shingle  timber  for  the  defen- 
dant; that  last  summer  (1866)  the  defendant  took  him  to  the 
plaintiff's  place  to  examine  some  cedar  timber ;  he  did  so, 
and  he  told  defendant  he  was  positive  it  was  his.  On  his 
way  home  the  witness  passed  through  the  plaintiff's  clearing, 
and  found  a  path  which  led  to  the  place  where  he  had  cut 
the  timber  for  defendant.  He  found  the  timber  had  been 
knocked  about  and  most  of  it  removed.  The  path  was  new 
— a  fresh  path.  He  had  been  at  the  plaintiff 's  place  a  year 
or  so  before  his  going  with  defendant,  and  had  passed  the 
same  spot  where  he  saw  this  timber  lying  in  1866,  and  there 
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was  no  such  timber  then  at  that  place ;  it  was  all  old  timber, 
which  had  been  cut  some  years,  that  he  saw  lying  there. 
Upon  this  evidence  being  heard  the  plaintiff  was  nonsuited. 

Robert  A.  Harrison  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  that  the  nonsnit  was  improper,  that  the  evi- 
dence should  have  been  submitted  to  the  jury.  He  cited. 
Broad  y.  Ham,  5  Bing.  N.  C.  722 ;  Turner  v.  Ambler,  10 
Q.  B.  252;  Haddroch  v.  Heslop,  12  Q.  B.  267;  Euntley  v. 
Simson,  2  H.  &  N.  600  ;  Williams  v.  Banks,  1  F.  &  F.  557  ; 
Payne  v  Revons,  2  F.  &  F.  367. 

Christopher  Robinson,  Q.  C,  shewed  cause,  citing  Davis 
v.  Hardy,  6  B.  &  C.  225 ;  Wyatt  v.  White,  5  H.  &  N.  380; 
Douglas  v.  Corbett,  6  E.  &  B.  514,  516;  Riddell  v.  Brown, 
23  U.  C.  R.  90,  97. 

Draper,  C.  J.,  delivered  the  judgment  of  the  Court. 

The  case  of  Panton  v.  Williams  (2  Q.  B.  169)  which  was 
decided  in  the  Exchequer  Chamber  on  a  bill  of  exceptions  to 
the  ruling  of  Lord  Denman,  C.  J.,  has  ever  since  been  the 
leading  and  binding  decision  upon  the  question  raised  in  this 
case,  though  it  has  not  always  been  followed  with  unreserved 
acquiescence.  In  Turner  v.  Ambler  (10  Q.  B.  261),  Lord 
Denman  seems  rather  to  yield  to  its  authority  than  to  adopt 
its  reasoning  ;  and  in  Rowland  v.  Samuel  (11  Q.  B.  41,  note) 
that  learned  Lord  said  that  great  difficulty  was  raised  by  it, 
and  expressed  regret  that  it  had  not  been  carried  to  the 
House  of  Lords.  Tindal,  C.  J.,  in  delivering  the  judgment 
of  the  Court  of  Error  in  that  case,  observes  that  in  the 
more  simple  cases,  where  the  question  of  reasonable  and 
probable  cause  depends  en  tirely  on  the  proof  of  the  facts  and 
circumstances  which  gave  rise  to  and  attended  the  prosecu- 
tion, no  doubt  has  ever  existed,  from  the  time  of  the  earliest 
authorities,  but  that  such  question  is  purely  a  question  of 
law  to  be  decided  by  the  Judge."  He  puts  various  cases, 
in  which  questions  relative  to  the  knowledge,  the  belief,  or 
the  conduct  of  the  defendant  must  be  left  to  the  jury  to 
determine  as  to  their  existence  or  non-existence,  but  finally 
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declaring  that  nothing  but  the  truth  of  the  facts  given  in 
evidence,  or  the  justice  of  the  inferences  to  be  drawn  from 
such  facts,  is  to  be  left  to  the  jury;  but  when  they  have 
determined  the  truth  in  these  matters,  whether  they  estab- 
lish reasonable  and  probable  cause  it  is  for  the  Judge  to 
decide. 

In  Turner  v.  Ambler,  Lord  Denman  says,  that  among 
the  facts  to  be  ascertained  is  the  knovjledge  of  the  defen- 
dant of  the  existence  of  those  which  constitute  reasonable 
and  probable  cause,  and  his  belief  that  the  facts  amounted 
to  the  offence  charged.  When  reasonable  and  probable 
cause  is  established,  there  is  a  necessity  for  'proof  of  the 
absence  of  defendant's  belief.  This  certainly  cannot  be 
proof  which  the  defendant  is  called  upon  to  give. 

In  Douglas  v.  Qorbett  (6  E.  &  B.  514),  Coleridge,  J., 
says,  that  the  theory  in  Panton  v.  Williams,  "is  perfect," 
the  difl5culty  is  in  the  application.  From  the  general  tenor 
of  his  judgment,  I  gather  that  he  thought  it  not  requisite  to 
submit  to  the  jury  "  facts  not  really  in  controversy."  One 
of  such  facts  in  that  case  was  the  belief  of  the  defendant 
that  the  particular  sheep  alleged  to  have  been  stolen,  was 
one  that  he  had  lost.  The  Judge  assumed  this  belief,  but 
asked  the  jury,  upon  the  facts,  to  say  whether  there  was 
reasonable  ground  for  this  belief  as  to  the  identity  of  the 
property.  He  left  no  other  question,  but  ruled,  if  they 
found  there  was,  that,  coupled  with  the  other  undisputed 
circumstances,  there  was  reasonable  and  probable  cause. 
Crompton,  J.,  in  the  same  case,  observes  the  duty  of  the 
Judge  was  to  decide  whether  there  was  reasonable  and 
probable  cause  "  taking  into  account  all  the  undisputed 
facts,  and  leaving  the  disputed  material  facts  to  the  jury." 

Other  cases  shew  that  this  is  the  usual  course.  In  Heath 
V.  Eeape  (1  H.  k  N.  478),  Alderson,  B.,  left  nothing  to  the 
jury  to  decide  as  to  reasonable  and  probable  cause,  but  ruled 
that  there  was  none.  He  left  the  question  of  malice  to 
them,  and  reserved  leave  to  move  to  enter  a  non-suit,  on  a 
question  as  to  what  legally  constituted  the  offence  with  which 
the  plaintiff  was  charged.    The  jury  found  for  the  plaintiff, 
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but  the  right  of  the  Judge  to  dispose  of  the  question  of  want 
of  reasonable  or  probable  cause,  without  leaving  any.  question 
whatever  to  the  jury,  was  not  disputed. 

In  Wyatt  v.  White  (5  H.  &  N.  371),  no  question  was 
left  to  the  jury.  There  was  evidence  of  facts,  uncontra- 
dicted evidence,  and  upon  this  the  Judge  decided  that  there 
was  no  evidence  of  the  absence  of  reasonable  or  probable 
cause. 

In  HailesY.  Marks  {1  H.  k  N.  62),  Pollock,  C.  B.,  ob- 
serves :  "  If  a  man  found  his  own  property  in  the  possession 
of  an  other,  it  would  be  absurd  to  ask  the  jury  whether  he 
bond  fide  .believed  it  to  be  his  property,  and  acted  on  that 
belief,  when  he  gave  the  other  into  custody." 

In  EiddellY.  Browrt  (24  U.  C.  R.  97),  this  Court  reviewed 
several  of  the  authorities  on  this  question,  and  in  giving 
judgment  it  was  said,  "  The  facts  sworn  to  shewing  probable 
cause  were  wholly  uncontradicted,  and  the  witnesses  who 
detailed  them  were  not  impeached,  and  the  facts  were  of 
that  distinct  character,  that  there  was  no  question  as  to  the 
correct  inference  to  be  drawn  from  them.  As  to  the  defen- 
dant's belief  of  them,  it  would  be  very  material  on  the 
question  of  malice,  but  if  their  undenied  existence  shewed 
probable  cause,  that  cause  remained,  however  malicious  the 
defendant  might  have  been."  The  contention  of  the  plain- 
tiff's counsel  in  that  case  was  the  same  as  in  the  present,  but 
the  learned  Judge  who  tried  it  refused  to  submit  the  question 
to  the  jury,  and  the  Court  upheld  his  ruling. 

See  also  Heslop  v.  Chapman  (18  Jur.  348. 

In  the  present  case  the  facts  upon  which  I  ruled  that  there 
was  reasonable  and  probable  cause  were  uncontradicted,  and 
the  single  witness  (Broadhead)  who  proved  them  was  not 
impeached  in  anyway.  It  was  proved  the  defendant  owned 
cedar  timber,  which  Broadhead  had  cut  for  him  in  1862-3 : 
that  defendant  had  seen  timber  resembling  his  own,  in 
company  with  Broadhead,  who  went  at  his  request  to  look 
at  it,  and  who  told  him  he  was  positive  it  was  the  timber  he 
had  cut:  that  Broadhead  found  a  newly-made  path  between 
the  place  where  this  timber  was  then  lying  on  the  plaintiflf 's 
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premises,  near  the  plaintiff's  barn,  and  the  place  where 
Broadhead  had  cut  timber  for  the  defendant,  and  this  timber 
had  been  mostly  carried  off,  and  the  remainder  was  knocked 
about" — scattered,  as  I  understand. 

Admitting  that  the  evidence  of  the  plaintiff's  daughter 
Essa  contradicted  Broadhead's  assertion  that  the  timber  at 
the  barn  was  that  which  he  had  cut,  and  granting  that  her 
whole  statement  was  true,  it  was  neither  shewn  nor  even 
suggested  that  the  defendant  had  any  opportunity  of  know- 
ing what  she  would  say,  or  that  she  knew  anything  of  the 
matter,  until  the  trial  of  the  indictment,  and  he  therefore 
was  not  chargeable  with  having  acted  in  wilful  disregard  of 
it.  In  such  a  case,  if  in  any,  the  proof  suggested  by  Lord 
Denman  in  Turner  v.  Ambler,  of  an  absence  of  belief  on 
defendant's  part  that  the  timber  in  question  was  his  pro- 
perty, was  called  for.  If  it  had  been  given,  there  might 
have  been  a  question  proper  for  a  jury,  though  I  must  con- 
fess that  I  am  not  clear  that  even  such  evidence  is  not  more 
relevant  to  the  question  of  malice  than  to  that  of  the  absence 
of  reasonable  and  probable  cause. 

To  satisfy  a  jury  that  the  plaintiff  should  not  have  been 
convicted  of  stealing  this  timber,  is  one  thing  ;  to  establish 
that  there  was  absence  of  reasonable  and  probable  cause  for 
accusing  him,  is  another  ;  and  it  may  be  comparatively  easy 
so  to  blend  the  two  questions  as  to  render  it  difficult  for  a 
jury  to  discriminate  between  them.  There  is  a  better  chance 
of  success  for  a  plaintiff  if  the  jury  are,  as  sometimes  they 
must  be,  left  to  determine  the  existence  of  facts  or  of  infer- 
ences of  facts,  upon  the  combination  of  which  the  Judge  tells 
them  the  question  of  reasonable  or  probable  cause  depends 
and  hence  the  anxiety  frequently  exhibited  to  get  the 
Judge  to  rule  hypothetically  on  the  conclusions  of  fact  at 
which  the  jury  may  arrive. 

In  the  present  case,  however,  for  the  reasons  given,  we 
think  the  non-suit  right,  and  that  the  rule  should  b§  dis- 
charged. 

Eule  discharged. 
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Anderson  v.  Stiver. 

Trespass — Right  to  maintain. 

Plaintiff  and  defendant  were  working  together  boring  an  oil  well.  Plain- 
tiff was  at  the  bottom,  and  defendant's  brother  had  been  at  the  top 
directing  the  ram  used  to  drive  down  the  pipe.  He  asked  defendant  to 
attend  to  it  while  he  went  away  for  a  short  time,  and  defendant  not 
knowing  that  the  plaintiff  was  below,  let  down  the  ram  and  injured  the 
plaintiff's  hand. 

Held,  that  trespass  would  lie,  defendant's  intention  being  immaterial ;  and  a 
non-suit  was  set  aside. 

Trespass,  'charging  that  the  defendant  assaulted  the 
plaintiff,  and  with  the  ram  of  a  machine  for  boring  an  oil 
well  struck  the  plaintiff  on  his  hand,  and  severed  his  thumb, 
whereby,  &c.,  alleging  special  damage. 

Pleas.  1.  Not  guilty.  2nd.  That  the  trespasses  were 
caused  by  the  negligence  and  improper  conduct  of  the  plain- 
tiff. 

The  trial  took  place  in  May  last,  at  Toronto,  before 
Hagarty,  J. 

The  defendant  was  called  as  a  witness  for  the  plaintiff, 
and  from  his  statement  it  appeared  that  the  plaintiff  and  the 
defendant's  brother  were  working  together  boring  an  oil 
well.  The  boring  was  from  the  bottom  of  an  old  well 
twenty-eight  feet  deep.  A  beech  log,  nine  or  ten  feet  long, 
was  used  as  a  hammer  to  drive  the  pipe  which  was  used  'in 
boring.  There  was  a  frame  derrick,  fifty  feet  high,  and  a 
steam  engine  to  work  the  machinery.  A  rope  was  attached 
to  the  hammer.  The  plaintiff  was  at  the  bottom  of  the  well 
to  attend  to  keeping  the  pipe  straight.  The  engine  was  in 
motion,  and  the  defendant  was  requested  by  his  brother  to 
take  hold  of  the  rope  while  he  went  away  for  a  short  time. 
The  defendant  did  so,  and  held  it  during  his  brother's 
absence.  He  drew  the  rope  and  let  it  down  again  ;  several 
down  strokes  were  made  while  he  held  it.  He  took  it  (the 
hammer)  as  high  as  it  could  be  taken  without  swinging  out 
of  balance,  perhaps  fifteen  or  twenty  feet,  and  then  let  it  go 
again ;  if  it  had  not  been  let  go,  it  would  have  swung  out. 
Defendant  swore  he  did  not  know  the  plaintiff  was  in  the 
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well  until  he  heard  him  call,  haul  up.  This  was  a  signal  to 
stop.  Then  the  plaintiff  was  brought  up,  and  said  he  was 
in  the  act  of  fixing  the  cap  on  the  pipe  when  the  hammer 
came  down  and  hurt  his  thumb.  Plaintiff  told  him  afterwards 
he  was  thankful  it  was  no  worse,  and  nobody  was  to  blame. 

It  was  proved  by  another  witness  that  the  plaintiff  had 
lost  the  upper  part  of  his  thumb,  to  the  first  joint. 

It  was  admitted  that  the  transaction  was  as  the  defendant 
stated,  and  the  learned  Judge  ruled  that  trespass  could 
not  be  maintained.  In  deference  to  this  ruling,  the  plain- 
tiff's counsel  submitted  to  a  non-suit,  not  agreeing  with  the 
decision.  The  learned  Judge  added  that  the  defendant  was 
not  a  A'olunteer  or  wrong-doer,  but  was  asked  to  act  for  a  few 
minutes,  the  machinery  being  in  motion,  by  the  man  in  charge. 

M.  C.  Cameron^  Q.  C,  obtained  a  rule  calling  upon  the 
defendant  to  shew  cause  why  there  should  not  be  a  new 
trial,  on  the  ground  that  the  nonsuit  was  directed  for  the 
reason  that  the  action  was  trespass  instead  of  case,  and  that 
an  action  for  assault  would  not  lie  when  the  assault  com- 
plained of  was  merely  a  negligent  act  of  the  defendant,  a 
fellow  workman  engaged  in  a  common  employment. 

Robert  A.  Harrison  shewed  cause.  Ogle  v.  Barnes^  8 
T.  E.  188  ;  Williams  v.  Holland,  10  Bing.  113;  Moreton 
V.  Eardern,  4  B.  &  C.  224  ;  Rogers  v.  Imhleton,  2  B.  &  P. 
117 ;  Morle?/  v.  Gaisford,  2  H.  Bl.  442 ;  Weaver  v.  Ward, 
Hob.  134  ;  Sharrod  v.  London  and  North  Western  Rail- 
way  Company,  4  Ex.  580  ;  Gibbons  v.  Pepper,  1  Ld.  Raym. 
38 ;  Underwood  v.  Hewson,  1  Str.  596  ;  Hay  v.  Edwards, 
5  T.  R.  648 ;  Savignac  v.  Roome,  6  T.  R.  125  ;  Leame  v. 
Bray,  3  East  599;  McLauglilin  v.  Pryor,  4  M.  &  G.  48; 
Wakeman  v.  Robinson,  1  Bing.  213 ;  Knapp  v.  Salsbury, 
2  Camp.  500;  EallY.  Fearnley,  3  Q.  B.  919;  B.  &  L. 
Prec.  636  ;  were  referred  to  on  the  argument. 

Draper,  C.  J.,  delivered  the  judgment  of  the  Court. 
.From  the  statement,  of  the  plaintiff's  counsel  it  would 
seem  that  he  submitted  to  the  ruling  and  accepted  a  non-suit, 
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as  he  understood  that  the  decision  of  the  learned  Judge 
was  that  the  facts  proved  would  not  sustain  an  action  of 
trespass  ;  and  the  defendant's  counsel  has  in  fact  argued  in 
support  of  the  technical  proposition,  though  arguing  also 
that  the  plaintiff  must  fail  upon  the  merits. 

The  learned  Judge,  however,  acted  under  the  impression 
and  belief  that  the  plaintiff  had  no  other  evidence  except 
that  of  the  defendant,  and  being  of  opinion  that  his  testi- 
mony, taken  altogether,  negatived  the  plaintiff's  right  to 
recover,  he  directed  a  non-suit. 

The  plaintiff's  counsel  also  states  that  he  did  not  mean  to 
rest  his  case  on  the  defendant's  evidence  alone,  though  he 
found  it  necessary  to  call  him,  and  that  he  had  other  testi- 
mony to  adduce. 

I  have  no  doubt  whatever,  on  the  abstract  proposition, 
that  trespass  would  lie.  It  is  enough  to  quote  the  language 
of  two  cases :  McLaughlin  v.  Pryor  (4  M.  &  Gr.  48),  and 
Sharrod  v.  The  London  and  North  Western  Railway  Co. 
(4  Ex.  580).  In  the  former,  Tindal,  C.  J.,  says :  "  The 
enquiry  is,  not  whether  the  act  was  wilful,  but  whether  it 
was  wrongful,  and  an  immediate  injury  resulted  from  it ; 
any  inquiry  into  the  intention  of  the  party  is  quite  unneces- 
sary." And  in  the  latter  Parke,  B.,  observes  :  "  The 'law 
is  well  established,  that  whenever  the  injury  done  to  the 
plaintiff  results  from  the  immediate  force  of  the  defendant 
himself,  whether  intentionally  or  not,  the  plaintiff  may  bring 
an  action  of  trespass." 

Whether  the  defence  can  be  maintained  upon  the  plead- 
ings, taken  in  connection  with  the  evidence  given,  or  whether, 
on  a  full  hearing  of  the  facts,  a  jury  may  consider  there  is 
a  trespass  proved  for  which  the  plaintiff  should  recover,  is 
not  now  in  question. 

We  are  of  opinion  that  the  rule  for  a  new  trial  should  be 
made  absolute,  but  notwithstanding  the  misapprehension 
hat  seems  to  have  existed,  we  think  it  must  be  without  costs. 


Rule  absolute. 
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The  Queen  v.  Faulkner, 

Sale  of  Liquors— License— 2^  ^  30  Vic,  Sees.  249,  254. 

Uiider  the  Municipal  Institutions  Act  of  1866,  sees.  249,  254,  a  person  hold- 
ing a  shop  license  for  the  sale  of  liquors  is  punishable,  under  sec,  254, 
for  selling  liquor  at  his  shop  in  quantities  less  than  a  quart. 

Robert  A.  Harrison  obtained  a  rule  nisi,  calling  upon 
Alexander  McNabb,  Esq.,  Police  Magistrate  of  the  City  of 
Toronto,  and  George  Albert  Mason,  tlie  Informant,  to  shew 
cause  why  the  conviction  by  the  Police  Magistrate  of  the 
defendant  Faulkner,  a  shopkeeper  licensed  to  sell  spirituous 
liquors  at  his  shop  in  the  said  city,  for  having  sold  at  his  shop 
whiskey  in  less  quantities  than  a  quart,  namely,  in  the  quan- 
tity of  a  pint,  should  not  be  quashed  for  irregularity,  on  the 
following  grounds :  1st.  That  the  defendant  was  not  by  law 
restricted  to  sales  of  spirituous  liquors  in  quantities  less  than 
a  quart.  2nd.  That  if  so  restricted,  he  was  not  liable  to  sum- 
mary conviction  for  any  such  sales.  8rd.  That  so  long  as  in 
fact  licensed,  he  could  not,  in  the  absence  of  express  statutory 
provision  or  by-law  of  the  Police  Commissioners,  be  sum- 
marily convicted  of  selling  spirituous  liquors  without  license, 
in  excess  of  or  contrary  to  the  license.  4th.  That  there 
is  no  such  statutory  provision,  and  no  such  by-law.  5th.  That 
the  latter  part  of  sec.  254  of  the  new  municipal  act  applies 
only  to  the  case  of  persons  making  sales  of  spirituous  liquors 
without  license,  and  sec.  255  of  the  same  act,  which  applies 
to  shopkeepers,  creates  no  olfence  such  as  that  charged 
against  the  defendant. 

The  rule  was  drawn  up  on  reading  the  certiorari  and  the 
return  thereto,  the  conviction,  and  the  papers  annexed.  The 
conviction  was  as  follows  : 

Province  of  Canada,^     Be  it  remembered  that  on  the 
City  of  Toronto,     >  twenty-second  day  of  May,  in  the 
To-wit :  J  year  of  our  Lord  one  thousand  eight 

hundred  and  sixty-seven,  at  the  said  City  of  Toronto,  M. 
B..  Faulkner,  of  the  said  city,  shopkeeper,'is  convicted  before 
me,  Alexander  McNabb,  Esquire,  Police  Magistrate  for  the 
67  vol.  XXVI. 
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the  said  City  of  Toronto,  for  that  he,  the  said  M.  B.  Faulk- 
ner, on  the  twenty-ninth  day  of  April,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  sixty-seven,  at  the 
said  City  of  Toronto,  while  holding  a  shop  license  for  the 
retail  of  spirituous  liquors  duly  granted  to  him  on  the  ninth 
day  of  April,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  sixty-seven,  and  which  is  in  the  words  and 
figures  following,  namely : 

Class  8rd.    Amount  $40. 

No.  38.  Shop  License. 

This  is  to  certify  that  a  License  was  this  day  granted  to 
M.  B.  Faulkner,  of  No.  342  Yonge  Street,  in  the  Ward  of 
St.  John,  in  the  City  of  Toronto,  Shopkeeper,  authorizing 
him,  the  said  M.  B.  Faulkner,  to  sell,  by  retail,  spirituous, 
fermented,  or  other  manufactured  liquors,  in  his  shop  at  No. 
342  Yonge  Street,  as  aforesaid ;  but  not  to  allow  any  such 
liquors  to  be  consumed  within  his  shop,  or  within  the  build- 
ing or  premises  of  which  such  shop  is  part,  either  by  the 
purchaser  thereof  or  by  any  other  person  not  usually  resi- 
dent within  such  building.  Provided,  nevertheless,  that  the 
said  M.  B.  Faulkner  shall  observe  and  keep  all  such  laws, 
by-laws,  rules,  and  regulations  as  are  now  or  may  hereafter 
be  lawfully  in  force  in  the  City  of  Toronto,  in  reference  to 
shop  licenses,  and  to  shopkeepers,  and  in  respect  to  the 
keeping  or  selling  of  any  such  liquors  as  aforesaid. 

As  witness  my  hand  and  seal,  at  Toronto,  this  9th  day 
of  April,  A.D.  1867. 

OaLE  R.  GOWAN, 

Inspector  of  Licenses, 

Did  sell  at  his  shop  in  the  City  of  Toronto  spirituous 
liquors,  to  wit,  whiskey,  in  less  quantities  than  a  quart, 
namely,  in  the  quantity  of  a  pint,  without  the  license  there- 
for by  law  required. 

And  I  do  further  find  that  no  by-law  has  ever  been  passed 
relative  to  shop  or  tavern  licenses  or  otherwise  by  the 
Commissioners  of  Police  of  the  City  of  Toronto,  under  sec- 
tion one  hundred  and  forty-nine  (149)  of  the  Statute  twenty- 
nine  and  thirty  (29  &  SO)  Victoria,  chapter  fifty-one  (51). 

And  I  adjudge  the  said  M.  B.  Faulkner,  for  his  said 
offence,  to  forfeit  and  pay  the  sum  of  twenty  dollars,  to  be 
paid  and  applied  according  to  law,  and  also  to  pay  to  the 
said  George  Albert  Mason  the  sum  of  two  dollars  and  eighty- 
five  cents  for  his  costs  in  this  behalf ;  and  if  the  said  several 
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sums  be  not  paid  forthwith,  I  order  that  the  same  be  levied 
by  distress  and  sale  of  the  goods  and  chattels  of  the  said 
M.  B.  Faulkner,  and  in  default  of  sufficient  distress,  I  ad- 
judge the  said  M.  B.  Faulkner  to  be  imprisoned  in  the  com- 
mon gaol  of  the  said  City  of  Toronto  for  the  space  of  thirty 
days,  unless  the  said  several  sums,  and  all  costs  and  charges 
of  the  said  distress,  and  of  the  commitment  and  conveying 
of  the  said  M.  B.  Faulkner  to  the  said  gaol,  shall  be  sooner 
paid. 

Given  under  my  hand  and  seal  the  day  and  year  first  above 
mentioned,  at  the  City  of  Toronto  aforesaid. 

(Signed,)      A.  McNabb, 

P.  M.  [L.S.] 

McMichael  shewed  cause,  and  Harrison  supported  his 
rule,  citing  Rtgina  v.  Lennox,  26  U.  C.  R.  141.  The  clauses 
of  the  Statute  bearing  on  the  question  are  cited  in  the 
judgment. 

Morrison,  J.,  delivered  the  judgment  of  the  court. 

The  Municipal  Act  of  1866  has  altered  the  provisions  of 
the  law  with  respect  to  shop  licenses,  and  with  regard  to 
penalties  for  selling  intoxicating  liquors  without  license.  By 
the  249th  section,  a  shop  license  is  defined  to  be  a  license 
for  the  retail  of  liquors  in  quantities  not  less  than  one  quart, 
while  the  latter  part  of  the  254th  section  enacts,  "  but  no 
person  shall  sell  or  barter  intoxicating  liquor  of  any  kind, 
without  the  license  therefor  by  law  required,  under  a  pen- 
alty of  not  less  than  $20,"  &c.    Neither  of  these  provisions 
is  to  be  found  in  the  repealed  municipal  act. 

It  appears  on  the  face  of  the  conviction  that  the  defendant 
received  a  shop  license  for  the  current  year,  and  it  further 
appears  that  he  did  sell  at  his  shop  spirituous  liquors  in  less 
quantities  than  a  quart,  without  the  license  therefor  by  law 
required. 

It  was  contended,  however,  that  notwithstanding  the 
limitation  in  the  249th  section,  as  to  shopkeepers  selling 
in  quantities  not  less  than  a  quart,  that  there  v>^ere  no  express 
words  in  the  statute  making  it  an  offence  for  a  person  holding 
a  shop  license  to  sell  less  than  a  quart,  or  for  inflicting  a 
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penalty  in  the  event  of  a  shopkeeper  doing  so  ;  and  it  was 
further  contended  that  the  defendant  did  not  exceed  the 
authority  granted  him  by  the  license  itself,  as  it  did  not 
restrict  him  to  selling  in  any  quantity. 

As  to  the  latter  point,  the  license  contains  a  proviso  that 
the  defendant  should  observe  and  keep  all  such  laws,  by-laws 
&c.,  as  were  then  or  might  thereafter  be  lawfully  in  force 
in  the  city,  in  reference  to  shop  licenses,  and  to  shopkeepers, 
and  in  respect  to  the  keeping  or  selling  of  any  such  liquors. 
By  the  statute  it  is  provided  that  a  shop  license  can  only  be 
granted  to  sell  liquors  in  quantities  not  less  than  a  quart.  It 
can  hardly  be  said  that  this  is  not  one  of  the  laws  which  his 
license  provides  he  should  observe  and  keep.  It  is  not  pre- 
tended that  the  defendant  had  a  tavern  license,  the  only 
license  that  could  authorize  him  to  sell  in  so  small  a  quantity 
as  a  pint,  so  that  in  fact  he  was  doing  that  which  neither  the 
law  nor  his  license  authorized  him  to  do. 

The  question  we  have  now  to  determine,  however,  is 
whether  selling  intoxicating  liquors  under  the  circumstances 
charged  against  this  defendant  is  an  offence,  and  punishable 
under  the  provisions  of  sec.  254,  and  we  are  of  opinion  that 
it  is.  We  may  assume  that  the  legislature  had  some  object 
in  amending  the  law  and  restricting  a  licensed  shopkeeper  to 
selling  in  quantities  of  a  quart  and  upwards,  with  a  view  to 
revenue  or  to  remedy  some  defect  in  the  previous  law.  We 
take  it  that  when  a  statute,  as  in  the  present  instance,  defines 
what  a  shop  license  is,  and  the  authority  it  gives,  if  it  would 
be  an  offence  or  infraction  of  law  for  a  shopkeeper  to  sell 
without  any  license  whatever,  it  would  be  no  less  an  offence 
for  him,  having  such  a  license,  to  sell  contrary  to  it,  and 
beyond  the  authorized  limit  ;  or,  to  put  it  in  another  light, 
if  the  legislature  by  the  municipal  act  had  so  amended  the 
law  as  to  declare  that  no  shop  license  should  be  granted, 
and  that  it  would  be  lawful  for  shopkeepers  to  sell  intoxica- 
ting liquors  in  quantities  of  a  quart  and  upwards,  it  would 
hardly  be  contended  that  the  selling  in  less  quantities 
without  a  license  would  not  be  an  offence  punishable  under  the 
provisions  of  the  254th  section.   As  well  might  it  be  argued 
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that  because  under  sec.  252  no  tavern  or  shop  license  shall 
be  necessary  for  selling  any  liquors  in  the  original  packages, 
provided  they  contain  not  less  than  five  gallons  or  one 
dozen  bottles,  that  it  would  not  be  an  offence  to  sell  pack- 
ages containing  one  gallon  or  half-a-dozen  bottles. 

We  are,  therefore,  of  opinion  that  the  defendant  was 
properly  convicted,  and  that  the  rule  be  discharged  with 
costs. 

Rule  discharged. 


Leonard  v.  The  American  Express  Company. 

Common  carriers — Evidence — Liahility. 

In  an  action  against  defendants  as  common  carriers,  the  plaintiff  proved  a 
receipt  signed  by  them  contracting  to  carry  on  certain  conditions,  and 
that  they  had  carried  fish  for  one  witness  called,  as  well  as  for  the 
plaintiff,  on  an  arrangement  made  by  their  agent  in  their  office  for  a 
month.  This  witness  also  said  the  other  fishermen  in  Goderich  had 
arrangements  with  defendants  for  the  carriage  of  fish.  Held,  some 
evidence  that  defendants  were  common  carriers ;  and  that,  if  so,  they  were 
liable  to  an  action  at  common  law  for  refusing  to  carry  except  upon 
conditions  limiting  their  common  law  liability. 

Held,  also,  that  to  support  such  action  it  must  be  shewn  that  the  plaintiff 
tendered  the  goods  to  be  carried,  as  well  as  the  fare. 

Held,  also,  that  the  contract  to  be  inferred  from  the  evidence,  stated  below, 
was  a  limited  not  a  general  one  as  declared  upon. 

The  declaration  contained  six  counts.  1st.  Against  de- 
fendants as  common  carriers  from  Goderich  to  Buffalo,  for 
refusing  to  receive  and  carry  the  plaintiff's  goods  on  tender 
of  their  reasonable  hire.  2nd.  On  a  special  agreement  to 
carry  for  the  plaintiff  from  Goderich  to  Buffalo,  fresh  fish  in 
boxes,  at  f  1.65  per  one  hundred  pounds  weight ;  breach, 
that  they  refused  to  receive  and  carry  according  to  the 
agreement.  3rd.  Similar  to  the  first,  but  charging  defend- 
ants as  common  carriers  from  Goderich  to  London.  4th. 
Similar  to  tho  second,  on  an  agreement  to  carry  from 
Goderich  to  London  at  $1.00  per  one  hundred  pounds 
weight.  5th.  Similar  to  the  first,  charging  defendants  as 
common  carriers  from  Goderich  to  Hamilton.    6th.  On 
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special  agreement  to  carry  from  Goderich  to  Hamilton,  at 
$1.10  per  one  hundred  pounds. 

Pleas — -1.  To  first,  third,  and  fifth  counts,  that  the  defend- 
ants were  not  common  carriers.  2.  To  the  same  counts, 
that  the  plaintiff  did  not  tender  to  them  at  their  usual  place 
of  business,  at  Goderich,  the  said  goods  to  be  carried  bj 
defendants  as  common  carriers.  3.  To  the  same  counts, 
denial  that  the  plaintifi'  offered  to  pay,  &c.  4.  To  second, 
fourth,  and  sixth  counts,  that  the  defendants  did  not  agree, 
&c.  5.  To  the  last  named  counts,  that  the  sums  respec- 
tively mentioned  in  those  counts  were  a  less  charge  than  the 
ordinary  value  of  carriage  from  Goderich  to  the  respective 
places  mentioned  ;  that  defendants  agreed  to  carry  at  those 
rates  on  the  distinct  understanding,  and  as  part  of  the  agree- 
ment, that  they  should  not  be  liable  to  the  plaintiff  for  any 
fish  lost  or  mislaid  during  the  carriage ;  that  the  defendants 
were  ready  and  willing,  during  the  times  respectively  men- 
tioned, to  carry  the  plaintiff's  fish  at  the  said  rate  on  such 
conditions,  or  at  their  ordinary  rates  and  make  good  any 
loss  that  might  occur  during  the  carriage ;  but  the  plaintiff 
insisted  upon  the  defendants  carrying  at  the  reduced  rate 
subject  to  liability  for  loss,  contrary  to  the  terms  of  their 
agreement,  of  which  the  plaintiff  had  notice  ;  and  the  tenders 
respectively  mentioned  were  at  the  reduced  rates,  and  upon 
the  terms  that  defendants  should  be  liable  for  loss. 

The  case  was  tried  at  Goderich,  in  October,  1866,  before 
Hagarty,  J. 

The  plaintiff  gave  evidence  of  a  parol  agreement  made  about 
the  16th  of  May,  1866,  with  him,  by  a  Dr.  Arnott,  who,  ac- 
cording to  the  testimony  of  one  witness,  had  made  similar 
parol  agreements  on  behalf  of  the  defendants  with  himself 
and  other  fishermen,  to  the  effect  that  the  defendants  should 
carry  fresh  fish  for  the  plaintiff  at  the  rates  as  mentioned  in 
the  declaration.  The  ordinary  season  for  the  fish  is  from  the 
beginning  of  May  to  about  the  middle  of  September.  This 
witness  said  they  carried  fish  for  him,  but  that  some  time  in 
May  or  June  he  had  signed  a  written  agreement ;  he  knew 
that  the  plaintiff  objected  to  the  terms  of  this  writing.  The 
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difference  between  the  witness's  first  and  second  contract  was 
as  to  the  risk  of  loss.  Mr.  Kaj  made  him  sign  the  written 
agreement.  It  was  Kay  who  took  the  weight  of  the  fish, 
&c.,  in  shipping  them.  He  had  an  office  with  American 
Express  Company  "  over  the  door.  It  was  in  that  office 
Arnott  made  the  bargain  with  the  plaintiff ;  the  weight  of  the 
boxes  and  ice  in  which  the  fish  were  packed  was  included. 
Nothing  was  said  about  the  duration  of  the  bargain ;  this 
witness  supposed  his  own  would  last  throughout  the  season. 
The  defendants  carried  things  from  Goderich  by  the  railway. 

On  the  15th  June  the  plaintiff  tendered  money  to  Kay  at 
the  office  spoken  of  to  pay  for  the  carriage  offish.  Kay  re- 
fused to  take  the  money  or  the  plaintiff's  fish  unless  the 
plaintiff  would  sign  some  document.  The  next  day  the 
witness  who  proved  this  tender  saw  at  the  plaintiff's  two  boxes 
weighing  2001bs.  each,  and  two  others  weighing  1501bs. 
each  ;  but  he  did  not  know  what  became  of  them,  nor  that 
the  plaintiff  spoke  to  Kay  when  he  wanted  the  fish  to  go. 
Another  day  the  witness  went  with  the  plaintiff  to  Kay,  and 
the  plaintiff  tendered  both  American  and  Canadian  money  to 
Kay  for  the  freight  of  fish  to  be  carried.  This  witness  could 
not  tell  to  what  place  Kay  refused  to  take  it.  Plaintiff  was 
largely  engaged  in  the  fish  business.  At  the  time  of  the 
second  tender  the  witness  saw  no  fish.  He  saw  fish  on  the 
day  after  the  first  tender.  This  witness  sent  fish  by  the  de- 
fendants all  that  season. 

A  receipt  put  in  was  admitted  as  showing  the  form  of 
receipt  usually  given  by  defendants  for  articles  put  into  their 
hands  to  be  carried  and  delivered.  On  the  face  of  it  were 
stated  several  conditions,  subject  to  which  "  this  company  " 
undertook  to  forward  the  articles  received.  It  was  headed 
"  American  Express  Company." 

Some  slight  evidence  of  loss  to  the  plaintiff' by  the  refusal 
to  carry  fish  for  him  was  given.  The  learned  Judge  refused 
to  receive  evidence  of  loss  of  profit  except  upon  parcels 
actually  tendered  and  which  the  defendants  refused  to  carry. 
It  was  proved  that  there  was  about  one-fourth  profit  on  fish 
got  out.  In  June  white  fish  were  worth  $2.50  per  lOOlbs. 
undressed,  and  $3  dressed. 
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For  the  defendants  it  was  objected  that  as  to  the  first,  third, 
and  fifth  counts  no  tender  was  proved  of  any  specific  fish  or 
sum  of  money,  and  that  it  was  not  proved  that  the  defendants 
were  common  carriers :  that  as  the  second,  fourth,  and 
sixth  counts,  there  was  no  proof  of  their  alleged  contract, 
and  no  proof  that  the  defendants  were  a  corporation  ;  if  they 
were  a  corporation,  then  the  alleged  contract  was  executory 
and  required  to  be  made  under  the  corporate  seal.  It  was 
agreed  that  the  defendants  might  move  to  enter  a  nonsuit  on 
these  objections,  or  to  enter  a  verdict  for  them  on  the  first, 
third,  and  fifth  counts  ;  the  verdict  to  be  entered  for  the 
plaintiff  for  $14,  and  the  plaintiff  to  have  leave  to  move  for 
a  new  trial  for  misdirection  as  to  damages,  &c.  If  the  Court 
should  be  of  opinion  that  only  nominal  damages  should  be 
granted,  then  the  verdict  to  be  reduced  to  one  shilling. 

In  Michaelmas  term  Moss  obtained  a  rule  calling  upon  the 
plaintiff  to  show  cause  why  a  nonsuit  should  not  be  entered, 
pursuant  to  leave  reserved,  or  to  enter  a  verdict  for  the  de- 
fendants on  the  issues  raised  on  the  first,  third,  and  fifth 
counts,  or  to  reduce  the  verdict  for  plaintiff  to  one  shilling. 

In  this  term  Robert  A.  Harrison  showed  cause,  citing 
Davis  V.  North  Western  Railway  Co.,  4  Jur.  N.  S.  1303 ; 
Oxlade  V.  North  Eastern  R.  W.  Co.,  3  L.  T.  Rep.  N.  S.  671. 

Draper,  C.  J.  delivered  the  judgment  of  the  Court. 

There  was,  in  our  opinion,  some  evidence  that  the  defend- 
ants were  common  carriers.  Even  the  receipt  signed  by 
Kay,  and  dated  at  Goderich,  shows  that  they  held  themselves 
out  generally  as  carriers  of  goods  to  specified  places,  though 
limiting  their  common  law  liability  to  the  printed  conditions. 
And  they  carried  fish  for  one  witness  at  least,  as  well  as  for 
the  plaintiff,  on  an  arrangement  as  to  price  made  by  Dr. 
Arnott  in  their  office  at  Goderich,  for  a  month  or  so,  in  the 
beginning  of  the  season  of  1866 ;  and  this  witness  spoke  of  the 
fishermen  generally  as  having  arrangements  with  the  defend- 
ants to  forward  fish.  But  on  the  15th  of  June  there  was  a 
change,  the  cause  of  which  does  not  appear  in  the  evidence. 
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The  defendants  insisted  on  limiting  their  liability  in  some 
way,  but  to  what  extent  is  not  stated ;  but  the  plaintiflf  re- 
fused to  sign  some  agreement  or  conditions,  and  insisted  they, 
should  carry  his  fish  on  the  same  terms  as  theretofore — that 
is,  we  presume,  either  on  the  conditions  appearing  on  the 
receipt  put  in  or  subject  to  their  common  law  liability,  which 
they  refused  to  do.  We  think  this  was  some  evidence  to  bring 
the  case  within  Johnson  v.  the  3Iidland' Railway  Conffpany 
(4  Ex.  367).  If  common  carriers,  they  were  liable  to  an 
action  at  common  law  for  refusing  to  carry  on  any  terms 
except  those  of  unlimited  liability.  There  is  much  force  in 
the  remark  of  a  modern  writer,  as  to  the  growth  ^f  special 
contracts  on  the  part  of  common  carriers,  and  the  allowance 
of  a  "  system  of  limited  liability  to  spring  up,  which  has  almost 
inextricably  confounded  the  duties  and  rights  of  different 
classes  of  carriers,  and  practically  converted  his"  (the  car- 
rier's) "relation  to  the  public  unto  a  species  of  despotic 
monopoly,  in  which  the  carrier  dictates,  and  the  employer 
acquiesces  in,  the  special  terms  on  which  alone  the  former 
will  consent  to  act  for  the  latter,"  (Powell  on  Carriers,  36). 
No  decision  nor  statute  has  yet  inhibited  the  right  to  sue  the 
carrier  for  refusing  to  accept  and  carry  such  articles  as  he 
publicly  professes  to  carry,  subject  to  all  the  liabilities  which 
attach  at  common  law. 

But  it  appears  to  us  that  the  plaintiff  fails  in  the  proof 
which  it  was  necessary  for  him  to  have  given  on  the  issues  on 
the  second  and  third  pleas  to  the  first,  third,  and  fifth  counts. 
He  proved  a  general  refusal  to  carry  unless  he  would  accede 
to  some  conditions  and  make  a  special  contract  limiting  the 
defendants'  liability.  Now,  in  Carr  v.  The  Lancashire  Rail- 
tvay  Company y  ^c,  (7  Ex.  709)  Parke  B.  says,  "If  the 
plaintiff  had  sought  to  enforce  the  defendants'  obligation  as 
common  carriers,  he  ought  to  have  tendered  a  reasonable 
compensation  for  the  carriage  of  the  chattel;  and  upon  their 
refusing  to  receive  it  he  might  have  sued  them  upon  their 
common  law  liability."  But  in  this  case  the  reasonable  com- 
pensation would  depend  on  the  weight  of  the  article,  and  the 
place  where  it  was  to  be  delivered.  Till  these  were  ascer- 
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tained  there  was  no  element  of  calculation,  and  therefore  the 
tender  of  the  article  to  be  carried,  as  well  as  of  the  compen- 
sation, became  indispensable.  We  do  not  suppose  it  will  be 
contended  that  an  action  could  be  maintained  on  evidence 
that  the  plaintiff  went  to  the  defendants  and  said,  "  1  have 
four  boxes  of  fish  which  I  want  you  to  carry.  I  have  here 
with  me  money  to  pay  for  the  carriage,  and  am  ready  to  pay 
you  a  reasonable  compensation,"  without  having  the  fish 
ready  at  the  place  where  defendants  received  and  weighed 
articles  they  were  to  carry — without  stating  to  what  place 
they  were  to  be  carried,  and  without  tendering  some  sum,  or 
at  least  some  rate,  according  to  weight  and  distance.  It 
appears  to  us  he  failed  in  this  part  of  his  proof  of  a  neces- 
sary averment  which  was  traversed.  This  issue  did  not  pre- 
sent the  question  of  waiver,  on  which  the  plaintiff's  counsel 
relied  on  the  argument.  I  refer  to  Jackson  v.  Rogers 
(2  Show.  327),  where  the  plaintiff  brought  his  pack  and 
tendered  the  hire,  and  Munster  v.  S.  E.  Railway^  (4  C.  B. 
N.  S.  676  :  27  L.  J.  308,  C.  P.) 

As  to  the  second,  fourth,  and  sixth  counts,  we  think,  also, 
there  was  a  failure  of  evidence.  Waiving  the  question  of 
Dr.  Arnott's  authority,  which  is  for  a  jury,  if  indeed  there 
was  evidence  enough  to  be  left  to  them,  the  receipt  put  in 
by  the  plaintiff  in  order  to  show  that  defendants  were 
common  carriers  proves  also  that  they  professed  to 
carry  upon  certain  conditions  ;  and  the  right  to  contract  by  a 
qualified  acceptance,  or,  more  strictly  speaking,  that  a  quali- 
fication by  mutual  agreement  of  the  employer  and  the 
carrier  is  binding  upon  the  former,  is  recognized  from  a  very 
early  period.  See  Southcote's  case  (4  Rep.  84,  note)  ; 
Morse  v.  Slue  (1  Yentr.  238).  If  the  contract  with  l)r. 
Arnott  was  binding  as  to  price,  it  was  silent  (so  far  as  direct 
evidence  goes)  as  to  duration.  A  jury  might  possibly  have 
found  that  it  was  for  the  whole  season.  We  should  rather 
infer  that  whatever  he  agreed  to,  assuming  he  had  authority, 
settled  the  price  only,  and  was  meant  to  be  subject  to  the 
conditions  contained  in  the  receipt.  This  inference,  we 
think,  is  the  obvious  result  of  the  plaintiff  combining,  as  his 


MORaAN  V.  QUESNEL. 


539 


evidence,  this  receipt  with  the  bargain  with  Dr.  Arnott,  and 
then  the  general  contract  stated  in  the  counts  is  not  proved, 
but  instead  thereof  a  limited  contract. 

For  these  reasons  we  think  the  rule  :o  enter  a  nonsuit 
should  be  made  absolute. 

Rule  absolute. 


Morgan  v.  Quesnel. 

Sale  for  taxes — Warrant  not  sealed. 

Land  having  been  sold  for  taxes  under  a  warrant  issued  without  a  seal-  / 
Held,  that  the  sale  was  invalid,  and  the  defect  not  cured  by  29  Vic,  ch.  26. 

Ejectment  for  lot  18,  in  the  10th  concession  of  the  town- 
ship of  Finch.  Defence  for  the  west  half  of  the  east  half 
of  the  same  lot. 

The  defendant  claimed  title  by  deed  from  Joseph  Godard, 
who  held  by  deed  from  Daniel  Eugene  Mclntyre,  Sheriff  of 
the  United  Counties  of  Stormont,  Dundas  and  Glengarry. 

At  the  trial  in  October,  1866,  at  Cornwall,  before  Draper, 
C.  J.,  the  plaintiff  gave  in  evidence  a  chain  of  title  traced 
from  the  Crown  patent,'dated  2nd  April,  1807.  The  patent 
issued  in  1807  for  No.  18,  and  the  west  part  of  No.  19, 
containing  together  200  acres.  In  the  Treasurer's  office- 
book  of  return  of  lands  described  No.  18  and  the  west  part 
of  No.  19  were  entered  as  together  containing  200  acres, 
and  payments  for  several  years  made.  There  was  a  return 
by  the  Sheriff  of  a  sale  for  taxes  of  these  200  acres,  in 
January,  1840.  The  account  for  taxes  was  kept  on  the  two 
lots  in  one  sum,  as  together  forming  one  taxable  parcel, 
until  1850. 

-    The  defendant's  title  was  under  a  sale  for  taxes. 

It  was  proved  that  this  lot  was  returned  for  arrears  of 
taxes  from  1845  to  1850,  and  for  the  taxes  of  1851.  This 
return  was  made  by  the  County  Treasurer  from  the  Asses- 
sor's rolls,  and  from  the  Collector's  return  of  1851,  which 
was  put  in,  charging  this  lot  with  M  5s.  3Jd. 
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The  Treasurer  produced  his  warrant,  dated  11th  August, 
1852,  stated  on  the  face  of  it  to  be  given  under  his  hand 
and  seal,  addressed  to  the  Sheriff  of  the  United  Counties  of 
Stormont,  Dundas,  and  Glengarry,  for  the  sale  of  lands  in 
the  Township  of  Finch,  respectively  charged  with  taxes,  &c. 
In  this  warrant,  No.  18,  10th  concession,  containing  200 
acres,  was  included,  and  it  was  charged  with  the  sum  of 
£3  5s.  8jd.  This  warrant  was  marked  by  the  Sheriff 
"  Received  and  filed  the  11th  day  of  August,  1852." 

No  question  was  made  as  to  the  proper  advertising  of 
this  sale. 

The  Collector's  return  had  annexed  to  it  an  affidavit,  stat- 
ing that  the  sums  mentioned  in  the  annexed  account  for  the 
year  1851  remained  unpaid,  and  that  he  had  not,  upon 
diligent  enquiry,  been  able  to  discover  any  goods  or  chattels 
belonging  to'  or  in  possession  of  the  parties  therein  charged 
with  or  liable  to  pay  such  sums,  whereon  he  could  levy  the 
same.  The  Jurat  was  as  follows  :  "  Sworn  before  me  at 
Cornwall,  this  17th  day  of  July,  1852.  (Signed)  R.  Mac- 
donald.  County  Treasurer." 

As  to  this,  the  Treasurer  gave  evidence  that  he  did  not 
at  the  time  sign  his  name  to  this  Jurat ;  that  it  was  an  over- 
sight, and  he  put  his  name  to  it  recently,  but  he  was  positive 
the  Collector  had  made  the  affidavit.  With  regard  to  his 
warrant  above  noted,  he  said  that  when  the  Sheriff  returned 
it  to  him  with  other  warrants,  about  a  month  before  the  trial, 
the  Sheriff  observed  that  it  had  no  seal.  The  Treasurer 
thinking  that  as  such  officer  he  had  a  right  to  supply  any 
omission,  put  a  seal  (a  wafer)  on  it,  but  afterwards  doubting 
if  he  could  properly  do  this,  he  took  it  off  again,  but  the 
mark  of  the  wafer  remained.  He  could  not  swear  whethei|| 
there  was  or  was  not  a  seal  originally  put  to  the  warrant  ;i  1 
he  saw  no  mark  of  a  seal  when  he  put  one  on  recently.  All 
the  other  warrants  had  a  wafer  with  a  piece  of  paper  over 
it  as  the  seal.  He  also  produced  a  return  up  to  the  1st 
January,  1851,  of  all  the  taxes  due  on  wild  lands.  It  con- 
tained No.  18,  10th  concession  Finch,  six  and  a  half  years, 
the  amount  £2  12s.  9Jd.,  from  1845  to  1850,  inclusively. 
He  had  no  regular  seal  of  office. 
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The  Sheriff  stated,  that  this  warrant  had  been  in  his 
hands ;  that  he  discovered,  on  looking  at  it  some  months 
ago,  that  there  was  no  seal  on  it.  He  had  no  recollection 
whether  it  had  or  had  not  a  seal ;  he  thought  there  was 
some  slight  indication  of  a  seal,  but  it  was  higher  up  on  the 
paper  than  the  present  mark  of  a  seal. 

It  was  admitted  that  the  Sheriff,  by  deed  dated  13th 
January,  1856,  conveyed  to  George  S.  Jarvis,  Esq.,  this  lot 
No.  18,  10th  concession  Finch,  as  containing  200  acres: 
that  Mr.  Jarvis,  by  deed,  dated  19th  January,  1866,  con- 
veyed the  west  part  of  the  east  half  of  this  lot,  containing 
fifty  acres,  to  Joseph  Godard,  who,  by  deed  dated  7th  March, 
1866,  conveyed  the  same  to  the  defendant.  All  these  deeds 
were  registered. 

It  was  also  admitted  by  the  plaintiff's  counsel  that  a  return 
(produced)  of  non-resident  lands  in  the  township  of  Finch, 
for  1851,  came  from  the  Clerk  of  the  township,  and  that  in 
it  No.  18,  10th  concession,  was  set  down  at  200  acres,  value 
£30.  It  was  proved  that  in  fact  the  lot  contained  somewhat 
less  than  200  acres,  only  185.  This  lot  No.  18  was  not 
inserted  on  the  Assessor's  roll,  nor  on  the  Collector's  roll, 
for  the  year  1851. 

Various  objections  were  raised  to  the  tax  sale  under  which 
the  defendant  derived  title,  but  it  was  agreed  that  it  should 
be  left  to  the  jury  to  say  whether  the  warrant  had  originally 
a  seal  to  it ;  and  that  as  to  other  evidence  it  should  be  left 
to  the  Court  to  draw  inferences  of  fact,  and  to  determine 
the  questions  of  law  arising  thereon. 

The  jury  were  told,  unless  the  evidence  clearly  brought 
them  to  a  contrary  conclusion,  to  presume  that  there  was  a 
seal  upon  this  Warrant  as  there  ought  to  have  been,  and  as 
there  was  upon  each  of  eleven  other  warrants  issued  on  the 
same  day,  but  that  if  it  was  omitted  the  omission  could  not 
be  cured  by  putting  a  seal  afterwards :  that  the  presump- 
tion that  it  was  duly  sealed  was  weakened,  if  not  destroyed, 
by  the  recent  addition  of  the  seal,  and  that  taken  in  con- 
nection with  the  Treasurer  supplying  another  omission  by 
signing  the  Jurat  to  the  affidavit,  it  might  be  that  he  thought 
he  might  lawfully  supply  this  omission  also. 
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On  the  agreement  above  stated,  the  jury  were  told  to  find 
for  the  plaintiff,  with  leave  to  the  defendant  to  move  to  enter 
a  verdict  for  him. 

The  jury  found  that  the  warrant  was  issued  without  a 
seal,  and  gave  a  verdict  for  the  plaintiff. 

In  Michaelmas  Term,  S.  Richards^  Q.  (?.,  obtained  a  rule 
calling  on  the  plaintiff  to  shew  cause  why  a  verdict  should 
not  be  entered  for  the  defendant,  upon  the  leave  reserved, 
on  the  ground  that  the  tax  sale  and  the  deed  under  which 
the  defendant  claimed  title  were  legal  and  valid,  and  that 
the  objections  taken  thereto  were  not  entitled  to  prevail ; 
that  the  said  sale  and  deed  were  made  valid  by  Stat.  29 
Vic.  ch.  26 ;  or  for  a  new  trial,  the  verdict  being  against 
law  and  evidence,  as  the  jury  should  have  found  the  warrant 
was  made  under,  the  hand  and  seal  of  the  Treasurer. 

In  this  term,  Kerr  shewed  cause,  citing  Dormer  v.  Thur- 
land,  2  P.  Wms.  506  ;  Sugden  on  Powers,  247  ;  Chance  on 
Powers,  329. 

S.  Richards^  Q.  0.,  and  ^S'.  M.  Jarvis,  supported  the  rule, 
citing  Morgan  v.  Farr^,  17  C.  B.  334;  29  Vic,  ch.  26. 

Draper,  C.  J.,  delivered  the  judgment  of  the  Court. 

The  argument  for  the  defendant  was  rested  upon  two 
points.  1st.  As  to  the  seal.  2nd.  As  to  the  sale  being 
made  effectual  under  the  29  Yic,  ch.  26. 

On  the  first  point  it  was  argued  that  the  Statute  was  only, 
directory  as  to  the  seal,  though  imperative  as  to  a  warrant 
to  authorize  a  sale  ;  that  a  seal  was  not  in  all  cases  essential 
to  the  validity  of  a  warrant,  as,  for  instance,  a  distress  war- 
rant: that  the  Treasurer  was  not  acting  as  the  officer  of  a 
Court  of  Record,  whose  seal  he  was  bound  to  use,  and  that 
he  had  no  official  seal  as  Treasurer. 

As  to  the  second  point,  it  is  sufficient  to  say  that  the  facts 
proved  in  this  case  do  not  bring  it  within  the  class  of  cases 
to  which  that  Statute  was  intended  to  afford  a  remedy,  and 
indeed  the  leading  counsel  for  the  defendant  did  not  attempt 
to  sustain  his  client's  defence  upon  it. 
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Mr.  Richards,  however,  referred  to  Morgan  v.  Parry  (17 
C.  B.  334),  in  support  of  his  position  that  the  Statute  was 
only  directory  as  to  the  use  of  the  seal.  In  that  case  the 
question  turned  upon  the  13th  section  of  the  English  Statute 
6  &  7  Vic.  ch.  18,  which  enacted  that  the  overseers  of  every 
parish  should  make  out,  by  a  fixed  day,  an  alphabetical  list 
of  voters,  and  that  the  said  overseers  should  sign  the  list. 
The  Court  held  that  the  signing  the  lists  by  the  overseers 
was  directory  only.  In  giving  judgment,  Jervis,  C.  J., 
remarks,  (p.  349)  "  The  object  of  the  Legislature,  in  requiring 
the  publication  of  lists,  appears  to  have  been  to  give  to 
all  parties  interested  an  opportunity  of  making  and  giving 
notice  of  claims  and  objections  ;  and  that  object  will  be  at- 
tained by  the  publication  of  a  list,  although  unsigned.  *  * 
The  reason  for  requiring  signature  to  the  list  to  be  delivered 
to  the  revising  barrister,  is  probably  to  identify  it  as  the  list 
originally  made  out  by  the  overseers." 

But  this  reasoning,  or  the  principle  involved  in  it,  has  no 
application  in  the  present  case.  Here  the  warrant  is  in  the 
nature  of  a  writ  conferring  on  the  Sheriff  a  power  and  autho-  | 
rity  to  sell  and  convey  lands,  and  that  warrant,  by  which  \ 
alone  the  power  is  conferred,  is  required  to  be  under  the  | 
Treasurer's  hand  and  seal.  If  the  requirement  to  put  a  seal 
is  directory,  why  not  also  the  requirement  to  sign,  to  issue 
a  warrant  under  his  hand.  Would  it  be  sufficient  if  he  wrote 
out  the  warrant  and  did  not  sign  it ;  or  may  he  act,  as  in 
old  times  it  appears  the  Sheriff  might  act  in  regard  to  re- 
plevins, which  is  more  closely  to  the  purpose  than  a  distress 
warrant  ?  "  And  the  Sheriff,  upon  a  complaint  made  unto 
him  of  taking  the  cattle,  may  command  his  bailiff  by  word 
to  replevy  them  ;  and  the  same  is  as  well  as  if  the  Sheriff 
had  made  his  warrant  to  his  bailiff  to  have  replevied  them  ; 
for  it  may  be  that  the  Sheriff  nor  his  bailiff  cannot  write,  or 
that  they  may  want  such  things  wherewith  they  may  write  a 
warrant,  &c."    Fitzherbert  Nat.  Brev.,  69  E. 

Under  the  6  Geo.  IV.,  the  first  Act  which  authorized 
the  sale  of  lands  for  arrears  of  taxes,  the  writ  to  levy  was 
issued  by  the  Clerk  of  the  Peace,  who  was  authorized  to 
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sign  and  seal  it  by  the  Court  of  General  Quarter  Sessions, 
either  during  or  after  the  sitting  of  the  Court.  It  could 
hardly  have  been  contended  that  this  writ  need  not  be 
sealed,  and  we  see  as  little  reason  for  so  holding  in  respect 
of  the  Treasurer's  warrant.  We  find  no  sufiicient  reason 
for  adopting  the  conclusions  contended  for,  and  I  retain  the 
opinion  I  expressed  at  the  trial,  that  if  the  warrant  was  issued 
unsealed  it  conferred  no  power  on  the  Sheriff  to  sell.  The 
creation  of  the  power  was  defective,  because  it  was  not  cre- 
ated in  the  manner  and  form  which  the  Statute  enjoins. 

There  was  another  objection  which  was  not  discussed,  but 
which  would  probably  have  been  fatal.  The  grant  was  for 
200  acres  of  land,  consisting  of  No.  18,  and  part  of  No.  19. 
The  taxes  seem  to  have  been  imposed  on  the  200  acres 
generally,  not  distinguishing  between  the  two  lots.  Al- 
though the  lot  18  was  rather  wider  on  the  ground  than  was 
intended  in  the  plan  of  survey,  it  contained  only  185  acres, 
and  the  tax  was  levied  for  the  200  acres  upon  No.  18  only. 

However,  we  rest  our  conclusion  on  the  defect  in  the  war- 
rant.   We  see  no  ground  whatever  for  granting  a  new  trial. 

Rule  discharged. 


Barbour  v.  Gettings. 

Malicious  prosecution — Evidence. 

In  an  action  for  malicious  prosecution,  want  of  reasonable  and  probable 
cause  must  be  shewn  by  the  plaintiff.  Slight  evidence  may  be  sufficient, 
for  it  is  the  proof  of  a  negative,  but  there  must  be  some  proof;  and  in 
this  case,  where  it  was  shewn  only  that  the  defendant  laid  the  informa- 
tion on  which  the  plaintiff  was  arrested,  and  that  the  magistrates  after 
hearing  the  parties  dismissed  the  charge.  Held,  that  a  verdict  was 
properly  directed  for  defendant. 

The  declaration  contained  four  counts,  1st.  Trespass  for 
taking  plaintiff's  horses  and  cattle.  2nd.  Trespass  for 
taking  plaintiflf's  wheat  and  other  grain,  cattle,  and  farming 
implements.  3rd.  For  distraining  for  arrears  of  rent  goods 
of  a  much  greater  value  than  the  arrears  of  the  rent  and  > 
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charges.  4th.  For  malicious  prosecution  of  plaintiff  on  a 
charge  of  felony. 

Pleas — 1.  Not  guilty,  to  first,  second,  and  third  counts,  by 
Statute  11  Geo.  II.,  ch.  19  s.  21.  2.  To  the  first  and 
second  counts,  that  the  goods  were  not  the  plaintiff's.  3.  To 
the  same  three  counts,  leave  and  license.  4.  To  the  last 
count,  not  guilty. 

The  case  was  tried  in  October,  1866,  at  the  Assizes  for 
York  and  Peel,  before  John  Wilson,  J. 

It  appeared  that  the  plaintiff*  had  taken  a  lease  of  a  farm 
from  the  defendant  for  five  years,  from  the  14th  February, 
1863,  and  that  on  the  1st  of  Jane,  1864,  by  a  written  memo- 
randum signed  by  both  of  them,  he  had  given  up  full  posses- 
sion to  defendant,  who  agreed  to  take  it  off  his  hands.  Plaintiff, 
however,  continued  to  reside  there  with  his  two  sons.  He 
was  at  the  time  of  this  arrangement  in  arrear  for  rent,  and 
in  debt  to  other  parties.  Upon  a  mutual  understanding 
defendant  distrained  for  arrears,  and  the  horses  and  cattle 
mentioned  in  the  first  count  were  seized  and  sold,  defendant 
being  the  purchaser,  for  $149.75.  The  defendant  then  made 
a  lease  to  the  plaintiff's  two  sons  for  three  years  and  eight 
months,  the  rent  to  be  payable  $150  immediately,  $200  on 
the  1st  of  June  in  each  succeeding  year,  and  $133.84,  being 
for  the  eight  months,  on  the  1st  June,  1867.  The  defend- 
ant also  entered  into  an  agreement  with  the  sons,  dated  14th 
June,  1864,  reciting  that  the  plaintiff  had  become  indebted 
to  him  for  $150  rent,  and  reciting  the  distress  and  sale,  and 
that  the  sons  were  desirous  of  redeeming  the  horses  and 
cattle  ;  and  the  defendant  agreed  to  deliver  them  to  the  sons, 
and  they  covenanted  to  pay  him  $149.75  by  the  14th  of 
September  then  next.  In  September,  1864,  the  oats,  peas, 
barley,  and  wheat,  which  had  been  sown  while  the  plaintiff 
was  tenant,  (and  which  one  of  the  sons  swore  the  father,  on 
the  making  this  arrangement,  had  given  to  them  "  in  a 
present,")  were  seized  by  a  bailiff  under  a  landlord's  warrant 
for  the  $150  rent  due  by  the  sons.  This  was  the  trespass 
alleged  in  the  second  count.  One  Kennedy  bought  them, 
and  afterwards  transferred  them  to  the  defendant. 
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By  an  agreement,  dated  15th  October,  1864,  made 
between  the  defendant  and  the  two  sons,  (after  reciting,  among 
other  things,  that  the  defendant  owned  this  grain)  the  sons 
agreed  to  allow  the  defendant  the  use  of  the  granary  on  the 
demised  premises  for  the  purpose  of  storing  away  the  grain 
when  threshed,  and  to  keep  the  same  therein  until  he  could 
carry  it  away,  sell,  and  dispose  of  it.  Under  this  the  defendant 
placed  the  grain  there.  One  of  the  plaintiff's  sons  proved 
that  when  he  went  away  from  home,  in  January,  1865,  the 
defendant  had  the  granary  locked,  but  that  when  he  was  at 
home,  in  February,  it  was  not  locked,  though  the  defendant 
in  March  still  had  the  key  ;  and  this  witness  further  said 
that  the  plaintiff  got  five  bags  of  grain,  and  that  he  himself 
got  one  bag  from  the  defendant  to  pay  a  creditor  with. 

The  justice  who  issued  the  warrant  stated  that  the  defen- 
dant told  him  all  the  circumstances,  on  hearing  which  he  drew 
the  information  :  that  the  defendant  appeared  to  be  acting  in 
good  faith,  and  that  he  (the  J.  P.)  granted  a  warrant,  on 
which  the  plaintiff  was  brought  before  him  and  another 
justice,  and  they  dismissed  the  case  after  hearing  both 
parties. 

The  learned  Judge  left  the  case  to  the  jury  on  the  first 
three  counts,  and  directed  them  to  find  for  the  defendant  on 
the  fourth,  stating  that  he  was  of  opinion  there  was  no 
evidence  of  a  want  of  reasonable  and  probable  cause.  They 
found  for  the  defendant. 

In  Michaelmas  term  M,  C.  Cameron,  Q.O.,  obtained  a  rule 
calling  on  the  defendant  to  shew  cause  why  there  should  not 
be  a  new  trial  on  the  law  and  evidence,  and  on  the  ground 
of  misdirection  and  the  rejection  of  evidence,  which  misdi- 
rection was  in  withdrawing  the  fourth  count  of  the  declaration, 
and  ruling  that  there  was  no  evidence  for  the  consideration" 
of  the  jury  on  that  count ;  and  also  in  telling  the  jury  that 
thirty  bushels  of  the  wheat  which  had  been  set  apart  for  the 
plaintiff  by  the  bailiff  was  not  the  plaintiff's  property,  and 
in  rejecting  evidence  of  the  quantity  of  grain  and  other 
articles  seized  and  the  value  thereof. 
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Robert  A.  Harrison  shewed  cause  in  this  term,  citing 
Incledon  v.  Berry ^  1  Camp.  203,  note ;  Wallts  v.  Alpine,  1 
Camp.  204  note  ;  Byne  v.  Moore,  5  Taunt.  187  ;  Nicholson 
V.  Coghill,  4  B.  &  C.  23  ;  Savil  v.  Roberts,  1  Salk.  15 ; 
McCreary  v.  Bettis,  14  C.  P.  95 ;  Dawson  v.  Vansandau, 
11  W.  R.  516 

M.  0.  Cameron,  Q.C.,  supported  the  rule. 

Draper,  C.  J.,  delivered  the  judgment  of  the  Court. 

It  is  onl^  upon  the  ground  that  the  prosecution  of  the 
plaintiff  was  instituted  without  probable  cause  that  the  fourth 
count  could  be  sustained.  The  allegation  of  the  want  of  it 
is  a  matter  of  substance  and  must  be  proved,  it  is  not  to  be 
implied — Sutton  v.  Johnstone  (1  T.  R.  544-5).-  Slight 
evidence  may  be  sufficient,  for  it  is  in  truth  the  proof  of  a 
negative — Cotton  v.  James  (1  B.  &  Ad.  133);  but,  as  Lord 
EUenborough  ruled  in  Purcel  v.  McNamara  (1  Camp.  199) 
there  must  be  some  proof.  When  the  facts  are  undisputed 
the  Judge  disposes  of  the  question  as  one  of  law.  (See 
Joint  v.  Thompson,  determined  in  this  Court  to-day  (a).  ^ 

Now,  in  the  present  case  we  see  no  evidence  given  by  the 
plaintiff  which  really  touches  the  point.  He  certainly  proved 
that  the  defendant  laid  an  information  against  him  for 
stealing  his  oats  ;  that  he  (the  plaintiff)  was  arrested  on  a 
warrant  upon  this  charge,  and  that  on  hearing  it  the  justices 
dismissed  the  case  ;  but  all  this  is  consistent  with  the 
existence  of  probable  cause,  and  yet  this  is  all  the  evidence 
given  to  support  this  count  on  the  examination  in  chief  of  the 
plaintiff's  witnesses,  as  far  as  we  can  discover  on  the  learned 
Judge's  notes.  Perhaps  the  evidence  taken  before  the 
justices  who  heard  the  case  went  further,  most  probably  it 
must ;  but  the  learned  Judge  rejected  that,  upon  its  being 
tendered  by  the  defendant's  counsel. 

On  the  cross-examination  of  the  plaintiff's  son,  it  appeared 
that  the  defendant  had  grain,  including  oats,  in  the  granary, 
which  had  been  kept  locked,  and  the  key  in  the  defendant's 
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possession;  that  at  a  time  when  he  left  home  the  granary 
was  locked,  and  in  the  following  month  he  returned  and  found 
it  unlocked,  the  key  still  being  in  the  defendant's  keeping, 
and  he  further  said  the  plaintiff  had  got  five  bags  of  this 
grain,  without  giving  or  being  asked  to  give  any  further  ex- 
planation. The  evidence  that  the  defendant  owned  this  grain 
and  was  in  possession  of  it  was  undenied ;  it  was  not  denied 
that  the  plaintiff  took  the  oats,  and  there  was  no  attempt  or 
offer  to  prove  that  it  was  done  by  the  plaintiff  by  authority 
from  the  defendant. 

During  the  argument  it  was  asserted  that  the  defendant 
permitted  the  oats  to  be  used  to  feed  certain  horses  which, 
the  sons  had,  and  that  the  plaintiff  wanted  to  shew  that  if 
he  took  the  oats  it  was  under  the  license,  and  with  his  son's 
approval.  The  learned  Judge's  report  contains  nothing  to 
shew  that  any  such  evidence  was  tendered  and  rejected,  nor 
does  the  evidence  suggest  it. 

Then  the  Justice  stated  that  the  defendant  told  him  all 
the  circumstances,  and  therefore  he  drew  up  the  information, 
and  that  defendant  appeared  to  be  acting  in  good  faith.  It 
is  true  this  latter  evidence  goes  more  to  rebut  malice  than  to 
establish  the  existence  of  probable  cause,  but  it  is  not  to  be 
overlooked  when  the  only  fact  to  shew  the  want  of  it  is  that 
the  charge  was,  upon  investigation,  dismissed  by  the 
justices. 

In  our  opinion  the  learned  Judge  was  right  in  holding 
that  there  was  no  proof  of  want  of  probable  cause. 

As  to  the  other  three  counts,  we  think  the  plaintiff  had 
not  the  slightest  foundation  on  which  to  rest  a  speculative 
chance  of  success.  If  the  evidence  which  was  rejected 
ought  to  have  been  admitted,  which  w^e  by  no  means  decide, 
the  action  on  those  counts  failed  wholly  on  entirely  dis- 
tinct grounds. 

We  think  the  rule  should  be  discharged. 
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Thomas  Macbeth  v.  Mary  Macbeth,  Executrix  of 
Thomas  Macbeth. 

Executor — Sale  of  Mortgage  by. 

An  executor  holding  a  mortgage  given  to  the  testator,  sold  and  assigned 
it,  taking  the  purchaser's  promissory  notes  payable  to  himself  or  order. 

Held,  upon  an  issue  of  plene  administravit,  that  this  in  law  amounted  to  a 
receipt  of  the  original  debt,  making  the  executor  chargeable  with  the 
mortgage  as  an  asset  in  possession. 

Common  counts  against  the  defendant  as  executrix. 

Pleas — 1.  That  neither  the  defendant  nor  Thomas  Mac- 
beth were  indebted.  2.  Plene  administravit.  3.  Statute 
of  Limitations.  4.  As  to  so  much  of  the  declaration  as 
claims  to  recover  upon  accounts  stated,  that  the  said  acounts 
were  procured  to  be  stated  by  the  fraud  of  the  plaintiff. 
Issue. 

The  trial  took  place  at  the  Spring  Assizes  for  the  County 
of  York,  1867,  before  Richards,  C.  J. 

The  plaintiff  gave  evidence  to  establish  his  claim  for  work 
done  for  the  testator,  and  he  also  proved  a  written  acknow- 
ledgment signed  by  the  testator  sufficient  to  take  the  claim 
out  of  the  Statute  of  Limitations,  and  the  issues  upon 
never  indebted  and  the  Statute  were  found  in  his  favour. 
.This  was  not  moved  against.  The  struggle  was  on  the  plea 
oi  plene  administravit  and  the  proper  amount  of  assets. 

There  was  proof  that  the  testator  left  household  goods, 
fanning  mills,  tools,  &;c.,  and  also  that  he  died  possessed 
of  a  mortgage  given  to  him  by  his  son  Andrew  to  secure 
payment  of  the  sum  of  $1020.  This  mortgage  the  defend- 
ant sold  and  assigned  for  the  sum  of  $500,  for  which  she 
took  the  purchaser's  promissory  notes,  each  for  $100,  pay- 
able to  herself  or  order.  One  was  drawn  payable  on 
demand,  and  had  been  paid ;  the  other  four  had  not  fallen 
due.  There  was  no  e\idence  given  of  the  administration  of 
any  part  of  the  assets. 

The  learned  Chief  Justice  directed  that  the  sale  of  the 
mortgage  and  the  tajiing  notes  payable  to  herself  made 
the  mortgage  an  asset  in  possession,  for  which  the  defendant 
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as  executrix  was  liable  to  account  in  this  action  ;  and  that 
she  was  chargeable  with  the  fair  value  of  it  at  the  time  of 
selling  it,  as  well  as  with  the  value  of  the  other  chattel 
property. 

The  jury  found  for  the  plaintiff  $770.10,  and  that  the 
mortgage  was  worth  more  than  the  plaintiff's  claim  ;  and 
that  besides  this  the  other  assets  were  sufficient  to  meet  or 
answer  the  plaintiff's  claim.  Leave  was  reserved  to  the 
defendant  to  move  to  reduce  the  verdict  as  the  Court  might 
think  right  as  to  the  plea  of  plene  administravit,  and  if  the 
effect  of  that  reduction  should  be  to  reduce  the  verdict 
generally,  such  reduction  was  to  be  made. 

Robert  A.  Harrison  obtained  a  rule  calling  on  the  plaintiff 
to  shew  cause  why  the  verdict  should  not  be  reduced  to  the 
sum  of  $500,  or  such  other  sum  as  the  Court  might  see  fit,  or 
otherwise  dealt  with  as  to  the  Court  might  seem  meet,  upon 
the  ground  that  neither  the  mortgage  from  Andrew  Macbeth 
to  the  testator,  nor  the  promissory  notes  received  on  the  sale 
of  the  same,  were  at  the  time  of  the  commencement  of  this 
suit  assets  of  the  testator  in  the  hands  of  the  defendant  to 
be  administered. 

Mc  Michael  shewed  cause,  citing  Hosiery,  Lord  Arundell, 
3  B.  &  P.  7  ;  Norden  v.  Levit,  2  Lev.  189  ;  Wms.  on  Exrs. 
1825. 

HajTison,  contra,  cited  Brightman  v.  KeigJiley,  Cro. 
Eliz.  43  ;  Jackson  v.  Bowley,  1  C.  &  Marsh.  97  ;  Fisher  v. 
Trueman,  10  U.  C.  K.  617. 

Draper,  C.  J.,  delivered  the  judgment  of  the  Court. 

We  are  of  opinion  this  rule  should  be  discharged.  The 
defendant,  as  executrix,  had  in  her  possession  a  mortgage  for 
$1020 :  she  sold  it  for  $500,  taking  promissory  notes  pay- 
able to  herself  or  order  for  that  amount,  and  thus  entirely 
changed  the  nature  of  the  debt  due  to  the  estate,  transfer- 
ring the  security  she  held  as  executrix  and  taking  a  new  and 
merely  personal  security  payable  to  hei?self  for  about  half  the 
original  amount. 
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The  old  case  of  Brightman  v.  Keighley^  (Cro.  EI.  43) 
which  was  cited  for  the  defendant,  leads  to  a  contrary  con- 
clusion. There  a  minor  was  named  executor,  and  pending 
his  minority  administration  was  committed  to  A.  and  B.^ 
who  collected  £600.  On  coming. of  full  age  the  executor 
released  them  of  all  accounts,  and  the  Court  held  the  £600 
became  assets  for  which  he  was  responsible. 

It  is  well  established  that  though  debts  of  every  descrip- 
tion due  to  the  testator  are  assets,  yet  the  executor  is  not  to  be 
charged  with  them  till  he  has  received  the  money.  But  such 
debts  will  be  treated  as  assets,  though  never  actually 
received  by  the  executor,  as  in '  Brightman  v.  Keighley, 
So  if  the  executor  takes  *an  obligation  in  his  own  name  for 
a  debt  due  to  the  testator,  for  the  new  security  has  extin- 
guished the  old  right,  and  as  to  the  executor  is  in  the  nature 
of  a  payment.  The  authorities  for  this  position  are  cases 
where  the  new  security  is  taken  from  the  original  debtor, 
but  the  present  case  appears  to  us  to  be  even  stronger.  The 
mortgage  debt  due  to  the  testator  was  clearly  one  of  the 
assets  of  the  estate,  as  much  as  a  horse  or  a  fanning  mill. 
The  executrix  sold  the  asset  absolutely,  and  took  the  pro- 
missory note  of  a  new  party  in  lieu  of  it.  So  far  as  the 
debtor  to  the  estate  is  concerned,  or  the  security  upon  real 
estate,  there  is  an  entire  release,  not  of  the  debt  itself,  but 
of  any  claim  of  the  testator's  estate  upon  him  or  the  mort- 
gage security,  for  these  are  substituted  promissory  notes 
in  which  the  defendant,  the  payee,  is  not  named  as  executrix  ; 
they  are  made  payable  generally  to  her  or  her  order.  We 
think  that  in  law  this  amounts  to  a  receipt  of  the  original 
debt,  and  therefore  that  this  rule  should  be  discharged. 

See  Norden  v.  Levity  2  Lev.  189 ;  Hosier  v.  Lord 
Arundell,  3  B.  &  P.  8  ;  Partridge  v.  Court,  5  Price  419, 
affirmed  in  error  in  T  Price  591. 


Rule  discharged. 


552      queen's  bench,  eastbr  term,  go  vie,  iser. 


Elmore  P.  Ross  v.  The  Commercial  Union  Assurance 
Company  of  London. 

Insurance — Condition — Construction  of— Untrue  statement  as  to  title. 

One  of  the  conditions  of  a  fire  policy  required  that  persons  insured  should 
within  fourteen  days  give  in  writing  an  account  of  their  loss  or  damage, 
such  account  of  loss  to  have  relerence  to  the  value  of  the  property  de- 
stroyed or  damaged  immediately  before  the  fire,  and  should  verify  the  same 
by  their  account?,  and  by  affidavit,  and  such  vouchers  as  in  the  judgment 
of  the  Company  might  tend  to  prove  such  account  and  value,  and  should 
produce  such  further  evidence  and  give  such  explanations  as  might  be 
reasonably  required;  and  if  there  should  appear  any  fraud  or  false  state- 
ment in  such  account  of  loss  or  damage,  or  in  any  of  such  accounts, 
evidence,  or  explanations,  or  if  such  affidavit  should  contain  any  untrue 
statement,  the  policy  should  be  void.  Held^  that  as  an  affidavit  could  be 
required  only  to  verify  the  account  of  loss  or  damage,  the  "  untrue  state- 
ment" must  refer  also  to  such  account,  and  that  an  untrue  statement 
in  the  affidavit  as  to  the  plaintiff's  title,  would  not  avoid  the  policy. 

In  this  case  the  statement  complained  of  was,  that  the  plaintiff  was  ab- 
solute owner  of  the  building  insured,  which  was  unincumbered,  whereas, 
he  had  not  yet  paid  for  the  land.  He  had,  however,  put  up  the  building 
himself,  so  that  if  it  had  not  become  part  of  the  realty  his  statement  would 
have  been  literally  true. 

The  declaration  stated  a  policy  of  insurance  dated  13th 
January,  1866,  by  which,  subject  to  the  conditions  and 
stipulations  indorsed  thereon,  the  defendants  undertook  to 
pay  to  the  plaintiff  the  amount  of  all  such  damage  and  loss 
as  he  should  suffer  by  fire  on  a  house  occupied  as  a  country 
store  in  the  said  policy  described,  not  exceeding  $800, 
during  a  year  from  the  said  13th .  January,  1866.  The  de- 
claration set  out  the  1st,  3rd,  12th,  14th,  15th,  and  16th 
conditions,  and  averred  that  the  plaintiff  was  interested  in  the 
premises  insured  at  the  making  of  the  policy  and  at  the  time 
of  the  loss  :  that  the  premises  were  destroyed  by  fire,  and 
that  all  conditions  were  performed,  &c.,  &c.,  to  entitle  the 
plaintifi"  to  recover. 

Pleas,  1. — Did  not  promise.  2nd.  Denial  of  plaintiff's  in- 
terest. 3rd.  That  the  plaintiff  did  not,  though  requested, 
make  proof  by  proper  vouchers  of  his  loss,  and  produce 
evidence  and  explanations  as  required.  4th.  That  the  ac- 
count of  loss,  and  the  further  evidence  and  explanations 
given  when  required,  contained  false  statements,  and  the 
affidavit  given  under  the  twelfth  condition  contained  untrue 
statements  within  the  meaning  of  that  condition,  in  this,  that 


ROSS  V.  COMMERCIAL  UNION  ASSURANCE  CO. 


553 


the  same  alleged  that  the  plaintiff  was  at  the  time  the  in- 
surance was  effected,  and  up  to  the  time  of  the  fire,  the  ab- 
solute owner  of  the  said  building,  and  the  same  was  unin- 
cumbered, whereas,  (negativing  both  allegations),  but  the 
same  was  then  owned  by  other  persons,  in  whom  the  legal 
title  and  ownership  thereof  was  vested,  and  the  same  was 
incumbered  by  a  lien  for  the  unpaid  purchase  money  of  the 
land  on  which  the  building  was  erected. 

The  plaintiff  took  issue  on  all  these  pleas,  and  demurred 
to  the  last,  on  the  ground  that  there  is  nothing  shewn  in  the 
plea  or  declaration  to  support  it  ;  that  it  does  not  appear 
that  the  policy  contained  any  condition  of  the  nature  and 
effect  set  forth  in  the  plea  ;  and  that  consistently  with  the 
statement  in  the  plea  the  plaintiff  might  have  been  the  bene- 
ficial though  not  the  legal  owner  of  the  premises  ;  and  that 
the  plaintiff  might  be  entitled  to  recover  though  the  premises 
were  incumbered. 

Joinder  in  demurrer. 

The  case  was  tried  at  Chatham,  in  April  last,  before 
Draper,  C.  J. 

The  policy  was  admitted.  The  twelfth  condition  was  as 
follows : — 

"XII. — Persons  insured  by  this  Company,  sustaining  any 
loss  or  damage  by  fire,  are  forthwith  to  give  notice  thereof 
at  the  Office  of  the  Company,  or  to  the  Agent  of  the  Comp- 
any through  whom  the  Policy  was  effected,  and  within  four- 
teen days  deliver  in  writing  as  particular  an  account  of  their 
loss  or  damage  as  the  nature  of  the  case  will  admit  of,  such 
account  of  loss  to  have  reference  to  the  value  of  the  property 
destroyed  or  damaged  immediately  before  such  fire,  and 
shall  verify  the  same  by  the  production  of  their  books  of  ac- 
counts, and  by  affidavit  or  a  statutory  declaration  of  the 
claimants,  together  with  the  testimony  of  their  domestics, 
their  servants,  or  other  persons  in  their  employ,  and  such 
vouchers  and  other  evidence  as  in  the  judgment  of  the 
^Directors,  or  any  of  them,  or  the  Agents  through  whom  the 
Policy  was  effected,  may  tend  to  prove  such  account  and 
yalue,  and  shall  produce  such  further  evidence  and  give 
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such  explanations  as  the  Directors,  or  any  of  them,  or  such 
Agent  as  aforesaid,  may  reasonably  require ;  and  until  such 
accounts,  declaration,  testimony,  vouchers,  and  evidence  are 
produced,  and  such  explanations  given,  the  loss  money  shall 
not  be  payable ;  and  if  there  shall  appear  any  fraud  or  any 
false  statement  in  such  account  of  loss  or  damage,  or  in  any 
of  such  books  of  account,  or  in  any  such  testimony,  vouchers, 
evidence,  or  explanations,  or  if  such  affidavit  or  statutory  de- 
claration shall  contain  any  untrue  statement,  or  if  it  shall  ap- 
pear that  the  fire  shall  have  happened  by  the  procurement 
or  wilful  act,  or  by  the  means  or  connivance  of  the  party  or 
parties  insured,  or  of  the  claimants,  then  such  parties  and  nil 
persons  claiming  under  them,  or  either  of  them,  shall  be  ex- 
cluded from  all  benefit  from  the  insurance,  and  the  Policy 
shall  be  absolutely  void." 

On  notice  given  the  defendants  produced  and  the  plaintiff 
put  in  three  affidavits  : — 

1st.  One  made  by  himself,  stating  the  policy,  and  that 
he  is  the  party  named  therein  as  E.  P.  Ross :  that  at  the 
time  of  effecting  the  insurance  and  of  the  loss  he  was  the 
absolute  owner  of  the  building,  and  the  same  was  unincum- 
bered ;  that  the  said  building  was  on  the  morning  of  the 
7th  July,  1866,  destroyed  by  fire  ;  that  he  believed  the  fire 
occurred  about  one  o'clock  in  the  morning,  and  he  was  not 
aware  of  the  cause  of  it;  he  denied  neglect,  wilful  act, 
procurement,  or  connivance :  that  the  nearest  building  on 
the  north-west  side  of  that  insured  was  of  one  story,  of 
wood,  used  as  a  dwelling  house,  and  distant  66  feet ;  the 
nearest  building  on  the  north-east  was  of  two  stories,  wooden, 
and  distant  150  feet ;  the  building  nearest  on  the  south-east 
side  was  t\io-story,  wooden,  and  distant  four  feet,  and  the 
nearest  building  on  the  south-west  side  was  two-and-a-half 
story,  used  as  a  store  in  connexion  with  the  insured  building, 
and  attached  thereto.  He  stated  the  materials  and  dimensions 
of  the  house  destroyed,  and  that  the  first  floor  was  used  as  a 
store,  the  other  as  a  dwelling :  that  about  the  1st  May,  1866, 
the  defendants'  risk  was  increased  by  the  erection  of  the  two- 
story  building  on  the  south-east  side,  and  a  larger  premium 
was  required  by  and  paid  to  their  agent,  amounting  to  four 
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dollars,  and  that  since  that  day  the  risk  was  not  in  any  way 
increased ;  that  no  coal  oil,  gunpowder,  or  other  explosive 
or  dangerous  commodity  was  kept  in  the  insured  building, 
except  coal  oil  in  very  small  quantity  for  the  purpose  of 
lighting  the  same  :  that  at  the  time  of  effecting  the  insurance, 
and  when  the  fire  began,  the  building  was  worth  $1,000  in 
cash,  and  no  portion  of  it  was  saved. 

2nd.  An  affidavit  to  the  same  effect,  jointly  made  by 
Napoleon  Ross  and  Nelson  Ross. 

3rd.  An  affidavit  of  Milton  Ross,  the  acting  agent  of  the 
plaintiff,  confirming  the  plaintiff's  affidavit  as  to  ownership, 
and  that  the  building  was  unincumbered — as  to  the  destruc- 
tion by  fire,  that  he  was  ignorant  of  the  cause  of  the  fire, 
negativing,  as  far  as  belief  went,  wilful  neglect  or  miscon- 
duct on  the  part  of  the  plaintiff,  or  of  any  one  on  his  behalf 
or  in  his  employ,  and  as  to  there  being  no  coal  oil,  &c.,  and 
as  to  the  value  of  the  building. 

An  agreement  dated  22nd  September,  1865,  was  put  in, 
made  by  the  agent  of  the  Bothwell  Land  and  Petroleum 
Company,  on  behalf  of  that  Company  and  the  plaintiff,  for 
the  sale  to  the  plaintiff  of  lots  136  and  137,  in  the  village  of 
Bothwell,  for  $600,  payable  $200  cash,  the  balance  in  two 
equal  annual  instalments  with  interest.  The  Company  were 
to  give  him  a  deed  and  the  plaintiff  to  give  abend  and  mort- 
gage for  the  instalments. 

Evidence  of  the  value  of  the  house,  (from  $1,000  to 
$1,200),  was  given,  and  that  it  was  destroyed  by  fire. 

The  defendants'  counsel  contended  that  on  this  evidence 
there  was  proof  of  false  statement,  as  the  plaintiff  asserted 
he  was  absolute  owner  of  the  building,  and  that  it  was  un- 
incumbered. He  relied  on  the  twelfth  condition,  arguing 
that  even  if  the  plaintiff  had  an  insurable  interest  he  was  not 
absolute  owner. 

The  jury  were  told  that  the  plaintiff  had  an  insurable 
interest,  and  was  only  required  to  give  information  of  a 
loss  affecting  the  interest  in  respect  of  which  he  effected  the 
insurance.  As  the  question  was  brought  up  on  the  demurrer, 
the  learned  Chief  Justice  ruled  in  favour  of  the  plaintiff,  with 
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leave  to  tlie  defendants  to  move  to  enter  a  verdict,  if  the  Court 
should  be  of  opinion  that  the  ground  of  defence  was  main- 
tained, the  fact  being  admitted  that  the  plaintiff  was  not 
otherwise  owner  than  as  the  evidence  given  disclosed.  If 
the  Court  should  be  of  opinion  that  on  the  evidence  the 
plaintiff  was  not  owner,  within  the  12th  condition,  the 
verdict  to  be  entered  for  the  defendants. 

The  defendants'  counsel  objected  that  the  jury  should  not 
have  been  told  that  the  plaintiff  had  an  insurable  interest. 

Verdict  for  the  plaintiff,  damages  $835. 

Hector  Cameron  obtained  a  rule  calling  on  the  plaintiff  to 
shew  cause  why  the  verdict  should  not  be  entered  for  the 
defendants  on  the  fourth  plea,  on  the  ground  that  the  plea 
was  proved,  and  was  a  good  defence  in  law ;  or  for  a  new 
trial,  for  misdirection,  in  ruling  that  the  plaintiff  had  an  in- 
surable interest  in  the  property  in  question. 

During  the  same  term  J,  H.  Cameron,  Q.  C,  A.  CrooJcs, 
Q.  (7.,  and  Anderson,  shewed  cause. 

C.  Robinson,  Q.C.,  and  Hector  Cameron,  contra. 

The  demurrer  to  the  fourth  plea  was  argued  together 
with  the  rule. 

Beemer  v.  Anchor  Ins.  Co,,  16  U.  C.  R.  485 ;  Richards 
V.  Liverpool  and  London  Ins,  Co.,  25  U.  C.  R.  400  ;  Mason 
V.  Agricultural  Mutual  Ins.  Co.,  16  C.  P.  493,  were  cited 
on  the  argument. 

Draper,  C.  J.,  delivered  the  judgment  of  the  Court. 

On  the  argument,  the  point  as  to  misdirection  was  given 
up  («),  and  the  demurrer  and  the  rule  on  the  leave  reserved, 
both  involving  the  same  question,  were  discussed. 

The  plea  is  founded  on  an  alleged  breach  of  the  12th 
condition,  which  is  set  out  in  the  declaration.  Everything 
which  the  plaintiff  under  this  condition  could  be  required  to 


(a)  See  Milligan  v.  Equitable  Ins.  Co.,  16  U.  C.  R.  314;  Angell  on  Ins. 
Sees.  66,  69 ;  Ogden  v.  Mutual  Ins.  Co.,  3  C.  P.  497;  Davies  v.  Home  Ins. 
Co.,  24  U.  C.  R.  364;  Stevenson  v.  London  and  Laneashire  Ins.  Co.,  Ante 
p.  148. 


BOSS  V.  COMMBRCIAL  UNION  ASSURANCE  CO. 


557 


do  relates  to  giving  a  particular  account  of  his  loss,  having 
reference  to  the  value  of  the  building  destroyed  immedi- 
ately before  the  fire.  This  he  may  be  required  to  verify 
by  producing  his  papers,  by  affidavit  or  statutory  declara- 
tion, and  by  other  testimony  which  in  the  judgment  of  the 
directors  or  agents  of  the  defendants  may  tend  to  prove  the 
account  of  the  loss  and  the  value.  He  must,  if  required, 
give  further  evidence  and  explanations,  and  can  claim  no 
payment  until  all  this  is  done. 

The  plea  does  not  complain  of  any  omission  on  the  plain- 
tiff's  part  in  these  respects,  nor  does  it  set  up  any  fraud  or 
lalse  statement  in  the  account  of  the  loss  or  of  the  value, 
or  in  the  evidence  verifying  the  same.  The  false  statement 
complained  of  is  in  this, — that  it  is  alleged  that  the  plaintiff 
at  the  time  of  effecting  the  insurance,  and  thenceforward  till 
the  fire,  was  the  absolute  owner  of  the  building,  and  that  it 
was  unincumbered ;  a  matter  which,  whether  legally  or 
technically  true  or  not,  would  not  bear  upon  the  verification 
of  the  loss  and  of  the  value  of  the  building  immediately 
before  the  fire.  If  the  building  had  not  become  part  of  the 
freehold,  within  the  maxim  Quicquid  plantatur  solo  solo 
cedity  the  plaintiff's  statement  was  literally  and  substantially 
true.  The  building  was  no  part  of  his  purchase  from  the 
owner  of  the  soil,  for  he  erected  it  at  his  own  expense.  If  it 
had  not  (and  possibly  it  had  not)  become  part  of  the  realty, 
the  vendor  of  the  land  would  have  acquired  no  lien  on  it. 
It  appears  to  us  that  the  words  "  if  such  affidavit  shall  con- 
tain any  untrue  statement"  should  be  construed  by  the 
context,  and  read  as  if  there  was  added  thereto  "  in  relation 
to  the  account  of  the  loss  or  the  value  of  the  property  des- 
troyed," since  affidavit  can  only  be  demanded  for  the 
purpose  of  verifying  the  account.  The  plaintiff  was  not 
called  upon  to  make  any  statement  as  to  the  title  to  the 
land.  This  condition  does  not  authorize  any  call  for 
evidence  or  explanation  as  to  such  title,  nor  do  either  of  the 
conditions  set  out  in  the  declaration  refer  to  anything  but 
"  the  property,  whether  buildings  or  contents  "  insured,  and 
the  statement  the  falsehood  of  which  is  relied  on  becomes 
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untrue,  not  by  direct  reference  to  the  actual  subject  matter 
of  insurance,  that  is,  the  building,  but  to  the  application  of 
the  legal  principle  cited. 

No  case  was  referred  to  as  governing  the  present  question. 
There  is,  perhaps,  some  analogy  in  Woolmer  v.  Muilman, 
(3  Burr.  1419),  which  was  an  action  on  a  policy  of  insurance 
on  goods  on  board  a  ship  at  and  from  North  Bergen  to  any 
ports  or  places,  until  her  safe  arrival  inXondon.  The  policy 
was  underwritten,  "  Warranted  neutral  ship  and  property." 
She  was  lost  by  stress  of  weather ;  but  it  was  established 
that  she  was  not  neutral  property.  The  Court  held  there 
was  no  contract,  for  she  was  not  neutral  property.  But  in 
our  case  it  is  not  suggested  that  the  defendants  made  the 
policy  upon  a  representation  that  the  plaintiff  was  absolute 
owner,  or  that  the  building  was  unincumbered. 

The  case  of  Oinqmars  y.  The  Equitable  Insurance  Co. 
(15  U.  C.  R.  143,  246)  turned  upon  the  plaintiff's  refusal  to 
produce  invoices  of  the  goods  destroyed. 

The  language  of  Robinson.  Q.  J".,  in  Park  v.  The  Phcenix 
Insurance  Co.,  (19  U.  C.  R.  121)  is  very  appropriate  to  this 
case,  though  the  facts  which  gave  rise  to  it  are  different. 
"  The  breach  of  a  condition  which  is  to  work  a  forfeiture 
must,  we  think,  be  proved  strictly,  and  it  cannot  be  said  to 
have  been  proved  in  this  case,  if  we  regard  either  the  terms 
of  the  plea  or  of  the  condition,  or  the  intent  and  object  of 
the  condition." 

It  is  impossible  to  hold,  even  if  this  plea  be  true  in  its 
largest  sense,  that  it  shews  any  untrue  statement  which 
would  have  made  the  policy  void  ab  initio  ;  on  the  contrary, 
it  was  valid  and  binding  until  after  the  building  insured  was 
destroyed,  as  the  matter,  to  avoid  it  arose  ex  post  facto.  The 
default  is  therefore  founded  on  an  alleged  forfeiture  of  a 
previously  valid  contract.  In  such  case  the  condition  should 
be  construed  with  reference  to  its  intent  and  object,  and  so 
construed  the  untrue  statement  has  no  bearing  whatever 
upon  or  relation  to  the  account  of  the  loss  or  the  value  of 
the  building. 
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We  think,  therefore,  the  plaintiff  should  have  judgment 
on  this  demurrer,  and  that  the  rule  should  be  discharged. 

Judgment  for  plaintiff. 
Rule  discharged. 


Elmore  P.  Ross  and  Allen  Ross  v.  The  Commercial 
Union  Assurance  Company. 

Policy — Proof  of  assignment. 

Action  upon  a  fire  policy  by  A.,  the  person  insured,  averring  an  assignment 
to  B  &  C,  notified  to  defendants  and  endorsed  on  the  policy,  and  an 
agreement  by  them  that  it  should  stand  for  the  benefit  of  B.  &  C. 
'  Plea,  denying  the  assignment,  &i3.  The  policy  contained  no  condition 
as  to  assignment.  The  sale  and  transfer  by  A.  to  B.  &  C.  of  the  goods 
insured  was  proved.  An  assignment  was  endorsed  on  the  policy,  pur- 
porting to  be  made  by  A.  to  B.  and  C,  but  signed  by  D.,  the  agent  of 
A.,  in  his  own  name,  and  witnessed  by  M.,  defendants'  local  agent.  It 
was  proved  that  M.  entered  the  transaction  in  a  book  kept  by  him,  and 
communicated  with  the  head  of&ce  at  Montreal;  that  the  Secretary 
there  answered,  suggesting  a  transfer  of  the  policy,  and  a  new  policy 
upon  which  the  premium  for  the  unexpired  term  of  the  old  policy  should 
be  credited ;  and  that  afterwards  B.  &  C.  paid  an  additional  premium  to 
M.  to  cover  an  increase  of  the  risk. 

Held,  that  this  evidence  was  sufficient  to  sustain  the  issue  for  the  plaintiffs. 

Held,  also,  that  the  declarations  of  B.,  one  of  the  parties  for  whose  benefit 
the  suit  was  brought,  was  admissible  as  evidence  for  the  defendants. 

This  was  an  action  on  a  policy  of  insurance  upon  goods. 
The  sixth  plea  (noting  the  fact  that  this  was  a  policy  on 
goods,  and  not  on  a  building)  was  similar  to  the  fourth  plea 
in  the  case  of  Elmore  P.  Ross  against  these  defendants, 
ante^  page  552.  The  objection  raised  on  the  demurrer  was 
similar  in  substance. 

There  was  also  in  this  case  a  rule  calling  on  the  plaintiffs 
to  shew  cause  why  a  non-suit  should  not  be  entered,  on  the 
leave  reserved,  on  the  ground  that  the  plaintiffs  were  not 
entitled  to  recover  on  the  policy  and  the  alleged  assignment, 
under  the  evidence;  or  for  a  new  trial,  the  verdict  being 
against  law  and  evidence,  which  shewed  the  policy  was  not 
assigned  as  alleged  ;  and  on  the  ground  of  the  rejection  of 
the  statements  made  by  Napoleon  Ross,  one  of  the  persons 
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on  whose  behalf  the  suit  is  averred  in  the  declaration  to 
have  been  brought. 

The  policy  declared  on  was  dated  13th  January,  1866,  for 
$2000,  on  stock-in-trade  contained  in  a  house  occupied  as  a 
country  store,  described  in  the  policy.  The  same  conditions 
werfe  set  out  as  in  the  preceding  case,  and  in  addition  the  7th, 
which  was  as  follows  :  The  interest  of  any  deceased  person 
in  any  policy  of  this  Company  may  be  continued  to  the 
executor  or  administrator,  or  to  the  person  otherwise  entitled 
to  the  property  insured,  provided  the  person  so  entitled  shall 
procure  his  or  her  interest  therein  to  be  endorsed  on  the 
policy,  at  the  office  of  the  Company  ;  and  if  property  insured 
be  removed  to  any  other  situation  than  where  the  same  was 
deposited  at  the  time  of  effecting  the  insurance,  the  consent 
of  the  Company  as  to  such  removal  must  be  obtained,  and 
the  policy  endorsed  allowing  the  same."  Averment  of  the 
plaintiffs'  interest  until  the  9th  April,  1866,  on  which  day 
they  assigned  the  same  to  Napoleon  Ross  and  Nelson  Ross, 
which  assignment  was  notified  to  defendants,  and  an  endorse- 
ment was  made  on  the  policy,  and  the  defendants  agreed 
that  the  policy  should  stand  for  the  benefit  of  the  assignees, 
who  continued  to  be  interested  until  the  goods  were  destroyed 
by  fire. 

The  defendants  pleaded,  denying  (1)  the  promise  ;  (2)  the 
assignment  by  plaintiffs,  and  notice  thereof  to  and  endorse- 
ment thereof  by  the  defendants  on  the  policy ;  (3)  the  plain- 
tiffs' irfterest  at  the  time  of  the  fire ;  (4)  that  the  plaintiffs 
within  fourteen  days  gave  a  particular  account  of  their  loss  ; 
(5)  made  proof  by  their  books,  &c.,  as  in  the  12th  condition 
required.  (6)  Mutatis  mutandis  this  plea  was  like  the  4th  in 
the  former  case.  (7)  That  there  were  false  statements  as  to 
the  value  of  goods  destroyed,  inasmuch  as  N.  &  N.  Ross  had 
not,  at  the  time  of  the  fire,  goods  insured  under  the  policy  of 
the  alleged  value,  nor  were  insured  goods  of  the  alleged 
value  destroyed. 

The  trial  took  place  at  Chatham,  before  Draper,  C.  J., 
and  immediately  followed  that  of  Elmore  P.  Ross  against 
the  same  defendants. 
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After  putting  in  the  policy,  the  defendants'  agent  during 
1866  was  called,  and  proved  the  indorsement  on  the  policy. 
It  was  as  follows  : 

We,  E.  P.  and  A.  Ross,  do  hereby  assign  all  our  right 
and  interest  in  this  policy  to  N.  and  N.  Ross  of  Bothwell, 
in  the  County  of  Kent,  C.  W.  Witness  our  hand  this 
ninth  day  of  April,  1866."    (Signed)      Milton  Ross." 

Signed  in  the  presence  of"  (Signed)  "A.  McVittie, 
agent  at  Bothwell,  and  entered  in  the  office  books  this  day." 

McVittie  also  proved  a  receipt,  as  follows  :  Bothwell,  May 
1st,  1866  :  Received  of  N.  and  N.  Ross  the  sum  of  ten  dol- 
lars, as  extra  for  insurance  on  stock."  (Signed)  "A.  Mc- 
Vitfie,  agent  Commercial  Union  Insurance  Company"  on 
$2000." 

The  witness  stated  that  the  extra  premium  was  required 
because  an  additional  building  had  been  erected. 

The  plaintiffs  proved  the  sale  of  the  stock  of  goods 
mentioned  in  the  policy  by  E.  P.  and  A.  Ross  to  N.  and  N, 
Ross,  for  $2,900,  $1000  paid,  and  nineteen  notes' given,  each 
for  $100,  one  payable  on  the  1st  of  every  month  after  the  1st 
May,  1866.  The  bargain  was  made  at  Albany,  and  the 
witness  to  it  came  to  Bothwell  to  make  the  transfer.  The 
slock  consisted  principally  of  boots  and  shoes,  and  some 
groceries. 

Milton  Ross  was  the  plaintiffs'  agent  at  Bothwell.  He 
helped  to  take  the  stock,  which,  as  he  swore,  exceeded  $2,900, 
and  he  transferred  the  policy,  as  he  said,  to  carry  out  the 
arrangement.  He  proved  the  loss  by  the  fire  to  the  extent 
of  $2000.  He  said  he  knew  of  no  agreement  that  the  plain- 
tiffs were  to  hold  the  policies  until  they  were  paid.  He  did 
not  remember  telling  Mr.  Livingston  he  held  the  policies  as 
security  for  the  plaintiffs. 

It  was  objected  for  the  defence,  that  the  policy  did  not 
authorize  a  transfer ;  that  the  plaintiffs  having  sold  the 
goods  could  not  sue  on  their  own  behalf,  and  in  the  absence 
of  some  condition  allowing  an  assignment,  they  could  not 
sue  as  trustees  for  N.  and  N.  Ross  ;  that  Milton  Ross  had 
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not  signed  the  transfer  on  behalf  of  the  plaintiffs,  if  he  was 
their  agent. 

The  objection  was  overruled,  leave  being  recovered  to  move 
on  it. 

The  defendants  then  called  Frederick  Cole,  who  proved 
that  he  was  in  charge  of  the  defendants'  business  in  Canada, 
at  the  head  office  in  Montreal ;  that  this  assignment  was  not 
entered  in  their  books  there,  and  that  they  never  approved  of 
or  permitted  it,  except  as  far  as  McYittie's  acts  went.  He  ad- 
mitted having  written  a  letter  to  McVittie,  dated  11th  April, 
1866,  containing  this  passage  :  "  In  reply  to  your  enquiries 
relative  to  the  Messrs.  Ross,  we  would  say  that  the  balance 
from  the  13th  April  until  the  expiry  of  the  year  for  wlftch 
they  were  insured,  on  No.  49931,  is  $13.20,  No.  49932,  is 
$32.  The  policies  will  be  required  to  be  transferred  to  N. 
and  N.  Iloss,  when  a  new  application  can  be  made,  and  the 
balance  (as  above)  be  applied  in  part  payment  of  the  pre- 
mium, but  cannot  be  so  done  until  the  transfer. is  made." 

Mr.  Livingstone,  the  defendants'  inspector,  swore  that  he 
sent  a  letter  of  instructions  to  McVittie  to  sign  and  deliver 
to  Mr.  McKenzie,  an  attorney  at  Bothwell  acting  for  the 
plaintiffs,  and  he  produced  a  copy  of  it,  and  he  produced 
Mr.  McKenzie's  reply.  (Neither  of  these  were  offered  to 
be  read).  He  stated  that  he  conversed  with  Napoleon  Ross 
after  the  fire,  and  with  Milton  Ross,  who  gave  the  witness 
the  impression  or  understanding  that  he  (Milton)  held  these 
policies  as  security  for  E.  P.  Ross,  for  money  due  to  him. 
He  produced  a  letter  Avritten,  as  was  admitted  by  the  plain- 
tiffs' counsel,  by  E.  P.  Ross.  (This  was  not  read.)  He  said 
he  required  from  Napoleon  Ross  invoices  at  each  time  stock 
was  taken  ;  he  understood  from  the  claim  papers  (which  were 
produced  by  the  defendants  on  the  call  of  the  plaintiffs  as 
part  of  the  plaintiffs'  case)  that  stock  was  taken  every  month, 
but  he  understood  from  Napoleon  Ross  that  it  was  not  taken 
every  month.  He  got  some  further  information  as  to  the  stock 
from  Mr.  McKenzie,  and  got  a  paper  (which  he  produced)  by 
way  of  additional  information,  and  got  no  other  information. 
(This  paper  was  a  short  affidavit  from  Napoleon  Ross.) 


ROSS  ET  AL.  V.  COMMERCIAL  UNION  ASSURANCE  CO.  563 

At  this  stage  of  the  proceeding,  the  plaintiffs'  counsel  for 
the  first  time  objected  to  evidence  of  the  statements  of 
Napoleon  Ross,  on  the  ground  that  he  might  be  called  as  a 
witness.  The  learned  Chief  Justice  sustained  the  objection. 
It  Avas  not  then  suggested  that  being  a  party  for  whose  bene- 
fit the  action  was  brought,  he  could  not  be  a  witness  for  the 
plaintilfs,  though  the  defendants  might  call  him. 

The  defendants  then  went  into  evidence  of  witnesses  who 
were  at  the  fire  in  July,  1866,  some  of  whom  represented 
the  stock  before  the  fire  as  much  less  in  value  than  the 
amount  stated  by  the  plaintiffs'  witnesses,  and  others  repre- 
sented that  a  large  proportion  of  the  goods  actually  there 
were  saved. 

The  plaintiffs  gave  rebutting  testimony,  proving  that  the 
goods  saved  were  sold  for  $275,  and  the  purchaser  being 
called  swore  that  he  found  it  a  bad  bargain. 

The  jury  were  asked  to  determine  the  amount  of  loss. 
They  were  told  that  under  no  circumstantances  were  defen- 
dants liable  for  more  than  $2000  ;  that  the  plaintiffs'  wit- 
nesses did  not  put  the  value  of  the  stock  just  before  the  fire 
higher  than  that  sum,  and  that  the  goods  saved  had  produced 
$275. 

They  found  for  the  plaintiffs,  damages  $1,725. 

Hector  Cameron  obtained  a  rule  nisi  for  a  non-suit  or  a 
new  trial,  on  the  grounds  already  stated. 

The  demurrer  was  argued  in  this  term  by  J.  H.  Cameron, 
Q.C.,  Adam  Crooks,  QC,  and  Anderson,  iov  the  plaintiffs, 
and  C.  Robinson,  Q.  C,  and  Hector  Cameron,  for  the 
defendants ;  and  later  in  the  term  J.  H.  Cameron,  Q.  C, 
shewed  cause  to  the  rule,  which  was  supported  by  C.  Robinson, 
Q.  C,  and  Hector  Cameron. 

Angell  on  Insurance,  sees.  193,  214,  216;  Lynch  y»  Dal- 
zell,  4  Bro.  P.  C.  C.  431,  were  referred  to,  on  the  question 
of  the  assignment.  As  to  the  rejection  of  evidence.  Bell  v. 
Ansley,  16  East,  143  ;  Doe  Rowlandson  v.  Wainwright,  8 
A.  k  E.  693  ;  G-oldschmidt  v.  Hamlet,  6  M.  &  G.  187  ; 
Bonner  v.  Moderwell,  9  C.  P.  309  ;  Tay.  Ey.,  4th  Ed., 
sees.  686,  719. 
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Draper,  C.  J.,  delivered  the  judgment  of  the  Court. 

It  is  unnecessary  to  repeat  the  reasons  why,  in  the  former 
case,  the  fourth  plea  was  held  bad.  They  have  at  least  equal 
strength  as  against  the  sixth  plea,  which  relates  to  goods, 
and  not,  as  in  the  former  case,  to  lands.  Very  little  was 
said  in  defence  of  it  as  a  legal  answer ;  as  a  matter  of  fact 
the  evidence  went  altogether  to  disprove  it.  The  real  ques- 
tion arose  about  the  sufficiency  of  the  evidence  to  shew  an 
assignment  of  the  policy.  An  absolute  assignment  and 
transfer  of  the  goods  themselves  was  proved. 

As  to  this  question,  the  facts  following  the  assignment  of 
the  goods,  of  which  there  was  evidence  were  : — (1)  ^he 
memorandum  indorsed  upon  the  policy,  and  attested  by 
Mr.  McVittie,  who  was  at  the  time  the  defendants'  local  agent 
at  Bothwell.  (2)  That  a  communication  was  made  by  him  to 
the  head  office  at  Montreal,  and  that  he  made  an  entry  of  the 
transaction  in  a  book,  which  he  -produced.  (3.)  That  their 
Secretary  or  officer  at  Montreal,  by  a  letter  of  the  11th  April, 
1866,  recognised  the  receipt  of  notification  that  N.  and  N. 
Eoss  had  become  interested  in  the  goods,  and  either  sug- 
gested or  consented  that  the  policy  on  them  (and  apparently 
that  upon  the  building  also)  might  be  transferred,  and  that 
a  proportion  of  the  premium,  which  had  been  paid  for  the 
policy  covering  the  goods  until  the  13th  January,  1867, 
might,  after  such  transfer  and  from  the  13th  April,  1866, 
be  treated  as  paid  by  N.  and  N.  Ross  by  way  of  premium  on 
a  new  policy  to  be  applied  for  by  them,  and  to  be  granted 
by  defendants  to  insure  this  same  stock.  (4)  The  payment 
on  the  1st  May,  1866,  upon  the  policy  on  this  stock  of  $10, 
as  additional  premium,  to  cover  an  increased  risk  of  which 
they  had  given  Mr.  McVittie  notice. 

In  the  face  of  this  evidence  it  appears  to  us  quite  impossible 
to  order  a  non-suit  to  be  entered.  If  a  jury,  on  its  being 
submitted  to  them,  sustained  the  plaintiffs'  contention  on  the 
second  issue,  we  do  not,  as  nt  present  advised,  think  their 
decision  could  be  set  aside  by  the  Court. 

But  after  a  fuller  consideration  than  I  could  give  at  msi 
prius,  we  are  not  prepared  to  uphold  the  rejection  of  the 
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evidence  of  declarations  of  Napoleon  Ross.  It  is  possible, 
as  Wtis  suggested  in  argument,  that  these  declarations  might 
have  been  made  at  a  time  and  under  circumstances  when 
they  would  not  be  admissible  on  the  trial  of  these  issues. 
But  the  plaintiffs'  counsel  interposed  his  objection  when  no 
such  facts  as  his  argument  now  suggests  were  proved,  and 
when  therefore  no  such  ground  for  the  rejection  was  estab- 
lished. We  think  the  ground  on  which  they  were  rejected, 
namely,  that  Napoleon  Ross  might  have  been  called  as  a 
witness  by  the  defendants,  is  not  tenable,  and  therefore 
there  must  be  a  new  trial  without  costs. 

Rule  absolute. 


Reid  v.  The  Board  of  Agriculture  for  Upper  Canada. 

Misrepresentation — Action  for — Pleading —  Uncertainty. 

Declaration,  that  the  defendants  OTvning  the  land  upon  which  the  Provincial 
Exhibition  was  to  be  held,  advertised  that  certain  portions  would  be  let  by 
auction  for  the  purpose  of  refreshment  booths  :  that  the  plaintiff  attended 
and  leased  one  of  such  portions  :  that  at  the  said  auction  the  defendants 
made  certain  statements  and  representations  as  to  the  positions  of  the 
gates  and  entrances  to  the  Fair  grounds,  the  number  of  persons  to  be 
allowed  to  sell  refreshments,  and  the  relative  positions  of  the  booths,  on 
which  the  value  of  the  plaintiff's  letting  was  estimated  and  depended, 
and  relying  on  which  the  plaintiff  purchased  and  erected  a  booth ;  but 
that  the  defendants  deviated  and  departed  from  such  representations, 
and  so  changed  the  position  of  the  gates,  and  the  number  of  the  booths, 
that  the  plaintiff's  letting  became  useless  to  him. 

Held,  that  no  cause  of  action  was  shewn,  for  the  declaration  was  for  a 
wrong,  and  the  statements  were  not  alleged  to  have  been  false  when 
made,  or  to  have  been  made  in  order  to  induce  the  plaintiff  to  contract. 

Semble,  that  the  declaration  was  also  bad,  in  not  stating  what  the  repre- 
sentations were,  and  how  departed  from. 

Declaration. — That  before  the  committing  of  the  griev- 
ances hereinafter  mentioned,  the  defendants  were  possessed 
of  a  certain  parcel  of  land  situate  and  being  in  the  City  of 
Toronto,  upon  which  the  Annual  Fair  for  Upper  Canada 
was  about  to  be  held,  and  being  so  possessed  thereof,  the 
defendants  publicly  advertised  that  certain  parts  or  portions 
of  the  said  land,  marked  out  and  designated  by  stakes  and 
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numbers,  would  be  let  by  auction  to  such  person  or  persons 
as  should  be  willing  to  rent  the  same  for  the  purpose  of 
erecting  booths  or  sheds  thereon,  wherein  refreshments 
might  be  furnished  to  those  who  should  attend  the  said  Fair, 
and  such  parts  or  portions  of  the  said  land  so  marked  out 
and  designated  as  aforesaid,  were  accordingly  let  by  auction. 
And  the  plaintiff  saith  that  he  attended  the  said  sale,  and 
purchased  and  became  the  tenant  of  a  certain  part  of  the 
said  ground  of  the  defendants  for  the  time  that  the  said 
Fair  should  last,  being  one  of  the  portions  so  marked  out 
and  designated  as  aforesaid,  for  the  purpose  of  erecting  a 
booth  thereon  in  which  he  might  sell  refreshments  to  the 
persons  attending  and  visiting  the  said  Fair.  And  the 
plaintiff  further  saith,  that  at  the  said  auction  the  defendants 
made  certain  statements  and  representations  as  to  the  posi- 
tions of  the  gates  and  entrances  to  the  said  Fair  ground,  and 
the  number  of  persons  to  be  allowed  to  sell  refreshments 
therein,  and  the  number  and  relative  positions  of  the  several 
refreshment  booths  to  be  limited  and  allowed  therein,  on 
which  statements  and  representations  the  value  of  the  said 
letting  so  purchased  by  the  plaintiff  was  estimated  and 
entirely  depended ;  and  that  relying  upon  the  said  state- 
ments and  representations  of  the  defendants  so  made  at 
the  said  sale,  and  upon  the  value  given  to  the  said  letting 
m  preference  to  the  other  lettings  thereby,  the  plaintiff 
purchased  his  said  letting  for  the  sum  of  $230,  and  erected 
a  booth  thereon  as  aforesaid,  the  defendants  having  placed 
him  in»  possession  of  his  said  part  of  the  said  ground  for 
that  purpose ;  but  the  defendants  afterwards,  and  before 
the  opening  of  the  said  Fair,  without  the  consent  of  the 
plaintiff',  entirely  deviated  and  departed  from  the  said  state- 
ments and  representations  they  had  so  made  as  to  the 
position  of  the  said  gates  and  entrances  to  the  said  grounds, 
and  the  number  of  persons  to  be  allowed  to  sell  refresh- 
ments therein,  and  the  number  and  relative  positions  of  the 
ssveral  refreshment  booths  to  be  limited  and  allowed  there- 
in as  aforesaid,  on  which  the  value  of  the  said  letting 
entirely  depended  as  aforesaid,  and  according  to  which  the 
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plaintiff  had  purchased  his  said  letting  and 'erected  his 
booth  as  aforesaid ;  and  so  changed  and  varied  the  position 
of  the  gates  and  entrances  to  the  said  ground,  and  the 
number  and  relative  positions  of  the  several  refreshment 
booths  allowed  therein,  and  the  number  of  persons  allowed 
to  sell  refreshments  therein,  that  they  wrongfully  and  in- 
juriously diverted  from  the  plaintiff  a  large  portion  of  the 
trade  which  he  would  otherwise  have  enjoyed  in  selling 
refreshments  to  the  persons  visiting  the  said  Fair,  had  not 
the  defendants  so  departed  from  their  statements  and  repre- 
sentations, on  which  the  said  plaintiff  took  and  purchased 
his  said  letting  as  aforesaid.  And  by  reason  of  the  said 
wrongful  act  of  the  defendants,  the  said  parcel  of  ground 
so  rented  from  the  defendants  by  the  plaintiff  became  and 
was  of  no  value  to  the  plaintiff,  and  the  plaintiff  suffered 
loss  and  damage  thereby  to  a  large  amount,  to  wit  the  sum 
of  $1,000. 

Demurrer  and  Joinder. 

Balton  for  the  demurrer.  Where  representations  made  at 
the  time  of  the  contract  are  not  embodied  in  it,  there  must 
be  moral  fraud  to  sustain  the  action :  Moens  v.  Heyworth, 
10  M.  &  W.  147,  and  Cornfoot  v.  Fowhe,  6  M.  &  W.  358, 
are  among  the  cases  to  that  effect,  but  the  authorities  are 
uniform  on  the  point.  There  is  no  averment  of  fraud  here, 
nor  of  falsehood.  Then  as  to  the  uncertainty.  It  is  not 
averred  what  the  defendants  said,  but  only  that  they  "  made 
certain  statements  ; "  nor  is  any  certain  breach  assigned, 
the  deviations  complained  of  are  not  specified.  The  uncer- 
tainty here  makes  the  declaration  unintelligible,  and  is  there- 
fore ground  for  general  demurrer ;  Ilohnes  v.  Hodgson^  8 
Moore  379.  In  Ward  v.  Harris,  2  B.  &  B.  265,  where  it 
was  averred  that  the  plaintiff  sold  to  defendant  a  certain 
horse  for  a  certain  quantity  of  certain  oil,  to  be  delivered 
within  a  certain  time,  it  was  held  to  be  cured  by  the  verdict, 
but  it  would  clearly  have  been  bad  before. 

J.  H.  Cameron,  Q.C.,  contra.  As  to  the  uncertainty,  no- 
thing but  a  map  of  the  ground  with  the  different  lettings  would 
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have  sufficed  according  to  the  defendants'  argument ;  the 
declaration  is  sufficient  on  general  demurrer,  but  the  plaintiff 
must  make  out  a  definite  cause  of  action  on  his  evidence. 
As  to  the  cause  of  action,  it  is  not  the  fact  of  the 
statements  being  false,  but  that  they  became  false  by 
something  subsequent.  They  could  not  have  been  alleged 
as  false  at  the  time,  because  they  were  true.  Having  put 
the  plaintiif  into  possession  according  to  the  statements  made 
at  the  time  of  letting,  and  then  having  afterwards  changed 
the  arrangement,  they  are  liable  in  this  form  of  action. 
Supposing  a  man  should  sell  land,  telling  the  vendee  that  he 
is  going  to  make  a  street  there,  which  he  does  not  do,  the 
vendee  would  have  an  action,  and  might  either  sue  on  the 
contract  or  for  the  false  representation.  [HAaARTY,  J. — 
Can  you  ever  sue  a  man  for  a  representation,  truthful 
when  he  made  it  ?]  Yes.  If  you  make  a  representation 
false  at  the  time,  and  I  contract  on  it,  the  contract  is 
void  as  against  me  ;  then  if  made,  and  if  in  effect  made 
false  by  something  done  afterwards  by  the  party  making 
it,  I  must  have  a  remedy  for  .this,  and  I  may  have  it  in 
this  form  as  well  as  for  breach  of  the  contract.  Forms  of 
action  are  now  abolished,  and  if  you  shew  a  good  cause  of 
action,  whether  in  contract  or  case,  the  plaintiff  is  entitled 
to  recover  on  it.  Add.  Con.  127,  128,  203 ;  Schneider 
V.  Heathy  3  Gamp.  508  ;  Paw.son  v.  Watson^  Cowp.  788  ; 
Adamson  v.  Jarvis,  4  Bing.  73 ;  Langridge  v.  Levy,  2  M. 
&  W.  519  ;  S.  C.  In  Error,  4  M.  &  W.  337. 

Dalton,  in  reply.  The  action  is  for  a  representation  made 
at  the  time  of  the  contract.  For  such  a  representation  there 
may  be  an  action  on  the  contract  if  the  representation  is 
included  in  it,  or  an  action  for  a  false  representation  if  it  was 
false  at  the  time  ;  but  there  is  no  other  cause  of  action  known 
to  the  law  in  such  a  case.  Williamson  v.  Allison,  2  East 
446  ;  Taylor  v.  AsUon,  11  M.  &  W.  413  ;  Ormrod  v.  Huth, 
14  M.  &  W.  651. 

Hagarty,  J.,  delivered  the  judgment  of  the  Court. 

The  declaration  is,  in  substance,  that  defendants  in  selling 
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at  auction  the  right  to  hold  a  certain  piece  of  land  for  a  re- 
freshment booth  at  the  Provincial  Exhibition,  made  certain 
statements  as  to  the  position  of  the  gates  and  entrances,  the 
number  of  persons  to  be  allowed  to  sell,  and  the  number  and 
position  of  the  booths,  very  material  to  the  value  of  the  parcels, 
on  the  faith  of  which  the  plaintiff  purchased  his  allotment 
at  a  named  price  ;  that  afterwards,  and  before  the  exhibi-  • 
tion,  the  defendants  wholly  deviated  from  these  statements, 
and  altered  the  position  of  the  gates  and  the  number  and 
position  of  the  booths,  &c.,  on  which  the  value  of  the  plain- 
tiff's holding  depended,  thereby  diverting  from  him  a  large 
portion  of  the  trade  and  rendering  his  holding  of  no  value. 

We  think  this  pleading  is  open  to  the  demurrer.  We  have 
looked  through  all  the  cases  relied  on  by  Mr.  Cameron  in 
support  of  it,  but  they  have  failed,  we  think,  to  support  his 
view. 

The  facts  could  only  give  a  cause  of  action  on  one  of  two 
grounds :  1st.  That  they  were  representations  or  warranties 
forming  such  a  material  part  of  the  contract  of  letting  as 
would  by  their  non-observance  warrant  the  plaintiff  in  re- 
scinding the  bargain  and  refusing  to  complete  his  part  of  it, 
or  warranting  his  suing  them  for  their  breach  and  for 
damages  consequent  thereon ;  or,  2ndly,  that  they  were  re- 
presentations false  at  the  time  of  making,  and  made  with  a 
view  to  induce  the  plaintiff  to  alter  his  position  by  entering 
into  this  contract,  to  his  damage. 

This  count  does  not  profess  to  call  them  false  at  the  time, 
They  may  have  been  made  in  perfect  good  faith,  and  defen- 
dants afterwards  have  changed  their  minds.  We  think  on 
the  second  ground  it  is  impossible  to  support  the  pleading. 

Mr.  Cameron  further  urged  that  the  count  may  be  read 
as  charging  a  breach  of  contract,  and  thus  falling  within  the 
first  state  of  facts. 

We  cannot  so  read  it  without  further  confounding  the  few 
remaining  rules  that  should  be  preserved  to  ensure  some  in- 
telligibility in  pleading. 

The  matters  charged  seemed  to  us  not  laid  as  part  of  the 
contract,  but  as  matters  outside  the  contract,  not  affecting 
72  voL^xxvi. 
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its  validity  as  a  contract.  If  no  part  of  the  contract,  then 
it  can  only  be,  we  think,  on  some  grounds  of  bad  faith  or 
misrepresentation  of  existing  facts  that  an  action  would  lie. 
It  would  be  quite  intelligible  to  allege  that  in  consideration  of 
the  plaintiff  becoming  tenant  of  the  parcel  of  land,  the  defen- 
dants made  certain  engagements  with  him  as  to  the  position 
of  the  entrance  gates,  number  of  booths,  &c.,  and  as  to  what 
defendants  should  do  and  provide  at  the  ensuing  exhibition, 
from  which  engagements  they  afterwards  deviated,  to  the 
plaintiff's  damage.    But  we  cannot  so  read  this  count. 

As  to  the  other  ground  of  demurrer,  the  omission  to  state 
what  the  representations  were  and  in  what  respect  they 
were  departed  from,  we  incline  to  think  the  pleading  insuffi- 
cient. We  do  not  see  the  force  of  the  plaintiff's  suggestion 
that  it  could  only  be  shewn  by  reference  to  maps  or  plans. 
The  change  in- distance  from  entrance  gates,  the  number  and 
position  of  the  latter,  and  of  the  booths,  could  all  be  suc- 
cinctly stated. 

We  thiiik  there  should  be  judgment  for  the  defendants, 
with  leave  to  the  plaintiff  to  amend,  if  so  advised,  on  payment 
of  costs. 

Judgment  for  defendants. 


HusKiNSON  V.  Lawrence,  et  al. 

Lease — Construction — Distress. 

Lease  dated  15th  December,  1862,  for  five  years,  at  an  annual  rent,  half 
payable  on  Ist  January,  and  half  on  1st  February  following  in  each  and 
every  year  during  the  term,  with  an  agreement  at  the  end  that  the  first 
payment  of  rent  should  not  become  due  until  the  1st  January,  1864. 

Held  that  this  agreement  did  not  prevent  any  rent  from  falling  due  in 
1863  but  was  limited  to  the  first  payment  to  be  made  on  the  1st  Janu- 
ary, 1863,  or  at  most  to  the  rent  for  the  first  year;  and  that  two  years' 
rent  therefore  was  due  before  the  17th  November,  1864. 

Part  of  the  plaintiff's  goods  having  been  distrained  for  rent  off  the  premi- 
ses Ueldy  that  he  might  recover  their  value  either  in  trespass  or 

trover. 

The  rent  due  was  $401,  and  the  value  of  the  goods  distrained  $469 — Held, 
that  the  difference  was  insufficient  to  support  an  action  for  excessive 
distress. 


Declaration. — The  first  count  stated  that  one  T.  H. 
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held  certain  premiseSj  being  a  farm,  &c.,  as  tenant  to  the 
defendant  Lawrence,  at  a  rent :  that  at  the  time  of  commit- 
ting the  grievances,  certain  goods  of  the  plaintiff,  as  the 
defendants  well  knew,  were  on  the  said  premises,  yet  the 
defendants  wrongfully  seized  the  plaintiff 's  said  goods,  of 
the  value  of  ^200,  as  well  as  all  the  goods  of  the  tenant, 
as  a  distress  for  $401.40  claimed  to  be  due  by  the  defendants 
from  T.  H.  to  the  defendant  Lawrence,  and  sold  all  the 
goods  so  seized  for  the  rent  and  costs,  whereas  only  a  small 
part,  i.  e.  $38.50,  of  the  pretended  rent  was  in  arrear,  and 
one-fifth  part  of  the  plaintiff's  goods  so  distrained  would 
have  been  sufficient,  and  the  goods  of  T.  H.  alone  were 
more  than  sufficient. 

Second  count. — That  defendants  wrongfully  distrained 
for  arrears  of  rent  due  by  T.  H.  (as  before),  goods  known 
to  the  defendants  to  be  the  plaintiff's  goods,  of  much  greater 
value  than  the  arrears  claimed,  and  the  tenant's  goods  on 
the  premises  were  of  themselves  sufficient  to  satisfy  the 
arrears. 

Third  count,  founded  on  the  same  tenancy  and  seizure 
for  rent  in  arrear,  for  selling  the  plaintiff's  goods  for  less 
than  the  best  price. 

Fourth  count. —  Trespass  for  taking  the  plaintiff's  goods, 
stating  them. 

Fifth  count. — Trover  for  the  same  goods. 

Pleas  1st.  To  the  whole  declaration,  Not  Guilty,  per  stat. 
11  Geo.  II.,  ch.  19,  s.  21.  Demurrer  to  the  first  count, 
and  judgment  for  the  defendants.  Demurrer  to  the  second 
count,  and  judgment  for  the  plaintiff  (a). 

The  trial  took  place  at  the  Spring  Assizes,  1867,  for  the 
County  of  York,  before  Richards,  C.  J.  The  plaintiffs 
put  in 

1.  A  lease,  dated  15th  December,  1862,  made  by  the 
defendant  Lawrence  to  Thomas  Huskinson,  of  lands  in 
the  Township  of  Garrafraxa,  to  hold  for  any  term  of  years 
not  exceeding  five  from  the  date  thereof,  yielding  and  pay- 


(a)  See  the  demurrers  reported,  25  U.  C.  R.  68. 
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ing  the  yearly  rent  of  $220,  one  half  to  be  paid  on  the 
first  day  of  January,  and  the  remaining  half  on  the  first 
day  of  February  following,  in  each  and  every  year  during 
the  said  term  ;  and  provided  the  said  T.  H.  shall  leave  the 
premises  in  the  course  of  one  year  from  the  said  date,  they 
shall  be  left  in  their  then  present  condition,  and  if  occupied 
by  the  lessee  for  more  than  one  year,  the  premises  are  to 
be  left  all  seeded  down,  and  on  the  expiration  of  said  term, 
or  sooner  termination  thereof,  the  lessee  shall  peaceably 
surrender  possession.  And  if  the  lessee  shall  leave  before 
the  expiration  of  the  said  five  years,  he  shall  give  notice 
thereof  in  writing  three  months  before  leaving.  And  it  is 
particularly  agreed  that  the  first  payment  of  rent  shall  not 
become  due  until  the  first  day  of  January,  1864. 

2.  A  landlord's  warrant,  dated  the  17th  November, 
1864,  signed  by  the  defendant  Lawrence,  and  addressed  to 
the  defendant  Wallace,  for  $220,  being  one  year's  rent 
"  due  to  me  on  or  about  the  first  day  of  November,  1863," 
and  also  for  the  further  sum  of  $181  40,  being  the  balance 
of  one  year's  rent  "  due  to  me  on  or  about  the  first  day  of 
November  instant  (1864)." 

A  seizure  was  made  under  this  warrant  by  the  defendant 
Wallace,  which  was,  after  appraisement  and  notice,  fol- 
lowed by  a  sale.  The  plaintiff  proved  that  he  was  owner 
of  some  of  the  property  seized,  and  that  a  portion  of  his 
property  had  been  distrained  off  the  demised  premises. 
His  witnesses  valued  these  things  much  higher  than  they 
had  been  appraised  at,  and  still  higher  than  the  price  for 
which  they  were  sold. 

The  tenant  was  called  as  a  witness  (he  was  the  plaintiff's 
father),  and  he  swore  to  an  understanding  with  his  landlord 
that  the  value  of  work  done  by  him  for  the  landlord,  pastu- 
rage for  his  cattle,  and  of  grains  furnished,  as  well  as  some 
other  claims  he  advanced,  amounting  in  the  whole  to 
$359  63,  should  be  allowed  against  the  rent,  which  he  in- 
sisted was  due  for  only  one  year  at  the  time  of  the  distress. 
But  against  part  of  this  demand  Lawrence  advanced  a 
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counter  claim,  besides  being  apparently  entitled  to  deduct 
$75.70,  as  erroneous,  charged  for  some  wheat;  and  on  the 
tenant's  shewing  it  seemed  that  he  owed  $115  07  on  the 
first  year's  rent,  to  which  the  defendants  contended  a 
second  year's  rent,  $220,  should  be  added,  while  Lawrence 
repudiated  the  tenant's  claim,  and  put  in  a  receipt  signed 
by  him,  dated  the  17th  November,  1866  (the  day  before  the 
distress),  by  which  the  tenant  admitted  that  he  had  settled 
with  Lawrence,  and  that  he  was  due  to  him  for  rent, 
$401  40.  The  tenant  explained  this  receipt  by  represent- 
ing that  it  was  given  to  enable  Lawrence  to  cover  his  (the 
tenant's)  goods  from  an  expected  execution,  by  the  claim 
for  rent. 

The  learned  Chief  Justice  told  the  jury  that  if  no  rent 
was  due  the  plaintiff  was  entitled  to  recover  the  full  value 
of  his  property  seized  :  that  unless  the  rent  was  paid,  the 
fact  that  the  tenant  had  an  account  against  his  landlord  for 
pasturing  cattle  and  the  like,  did  not  prevent  the  landlord 
from  distraining :  that  the  plaintilf  was  entitled  to  recover 
the  full  value  of  his  property  distrained,  and  not  upon  the 
demised  premises,  on  the  count  in  trespass  :  that  if  the 
first  year's  rent  was  not  paid,  the  landlord  had  a  right  to 
distrain :  that  as  to  unreasonable  distress,  it  must  be  un- 
reasonable in  reference  to  the  $401  claimed  for  arrears  of 
rent;  and  he  left  the  question  as  to  selling  for  less  than 
the  value  to  the  jury,  with  observations  favorable  to  the 
defence. 

The  Jury  found  one  year's  rent  paid,  but  not  two  ;  that 
the  plaintiff's  property  seized  and  sold  was  worth  $469,  to 
which  they  added  $200  damages,  apparently  because  they 
thought  no  rent  was  due.  They  valued  the  horse  and  pigs 
which  had  been  seized  off  the  premises  at  $90,  and  gave 
damages  for  improper  conduct  at  the  sale,  $100,  half  of 
the  $200  above  mentioned  ;  and  gave  their  verdict  upon 
these  findings  generally  for  the  plaintiff,  for  $669.  Leave 
was  reserved  to  move  this  Court  to  reduce  the  verdict  to 
$90  or  to  $100  respectively,  on  the  counts  for  trespass,  and 
for  the  improper  conduct  of  the  sale. 
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McOarthy  obtained  a  rule  calling  on  the  plaintiff  to  shew 
cause  why  there  should  not  be  a  new  trial,  on  the  law  and 
evidence,  on  the  ground  that  a  large  part  of  the  rent  was 
unpaid,  and  that  the  finding  no  rent  was  due  was,  at  all 
events,  contrary  to  the  weight  of  evidence  :  that  the 
verdict  was  perverse,  in  finding  that  one  year's  rent  was 
paid:  that  the  finding  that  the  plaintiff's  goods  were  not 
sold  for  the  best  price  was  against  evidence ;  or,  that  a 
verdict  should  be  entered  for  the  defendants  on  the  second 
and  third,  and  on  either  the  fourth  or  fifth  counts,  and  the 
damages  be  reduced  to  $90  on  the  fourth  or  fifth  count,  as 
the  plaintiff  might  elect:  that  according  to  the  lease, 
there  were  two  years'  rent  in  arrear  at  the  time  of  making 
the  distress,  which  was  therefore  warranted,  as  the  jury 
found  that  only  one  year's  rent  had  been  paid. 

Robert  A.  Harrison  shewed  cause,  citing  Woodf.  L.  &  T., 
Tth  Ed.,  314,  330 ;  Arch.  L.  &  T.  289. 

Draper,  C.  J.,  delivered  the  judgment  of  the  Court. 

The  construction  of  the  lease  is  the  principal  question. 
But  for  the  particular  agreement  at  the  end  there  could  be 
no  reasonable  doubt.  The  term  is  for  five  years  from  the 
15th  of  December,  1862.  An  annual  rent  of  $220  is  re- 
served, half  to  be  paid  on  the  1st  of  January,  and  half  on 
the  1st  of  February  following,  in  each  and  every  year  during 
the  term.  The  term  will  expire  on  the  14th  of  December, 
1867.  According  to  the  express  words,  the  first  year's 
rent  would  be  payable,  half  on  the  1st  of  January,  half  on 
the  1st  of  February,  1863  ;  the  parties,  by  the  agreement 
which  gives  rise  to  the  difiiculty,  have  put  this  construction 
on  their  contract.  This  agreement  provides  "  that  the  first 
payment  of  rent  shall  not  become  due  until  the  first  day  of 
January,  1864."  It  is  argued  for  the  plaintiff  that  the 
effect  of  this  agreement  is  to  postpone  the  whole  first  year's 
rent,  because  the  second  half  could  not  be  due  until  the 
1st  of  February  "following"  the  day  when  the  first  half 
became  payable,  and  it  is  insisted  that  on  the  17th  of 
November,  1864,  when  the  distress  warrant  was  issued, 
only  the  first  year's  rent  was  due. 
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The  rule  of  law  is,  that  a  deed  shall  be  so  construed  that 
each  part  shall  be  eflfectual  if  they  can  stand  together.  By 
taking  the  parts  separately  it  will  be  seen  what  is  the 
meaning  of  each,  and  then  the  conflict  of  one  with  another 
being  examined,  it  will  appear  whether  one  wholly  over- 
rides or  only  partially  changes  the  other  or  others  with 
which  it  is  inconsistent.  We  think  that  the  reddendum 
clearly  reserves  an  annual  rent  to  be  paid  within  each  year 
of  the  term,  that  is,  as  to  the  first  year,  within  twelve 
months  from  the  15th  day  of  December,  1862  ;  that  it  is 
divided  into  two  payments,  one  being  due  on  the  1st  of  Janu- 
ary, 1863,  the  other  on  the  1st  of  February  following ;  and 
we  infer,  as  an  inevitable  consequence,  an  intention  of  paying 
the  rent  in  advance  of  the  period  at  which,  treating  it  as 
a  yearly  rent,  it  would  otherwise  fall  due.  It  might  be  a 
telling  point  with  a  jury  that  the  plaintiff  was  and  did 
expect  to  make  the  rent  out  of  the  land,  and  that  he  pro- 
cured the  postponement  with  this  object,  extending  over  the 
whole  term,  but  it  is  no  argument  to  assist  the  Court  in 
construing  the  language  used. 

We  think  also  that  the  agreement  at  the  end  of  the 
deed  clearly  postpones  the  payment  which  in  the  red- 
dendum  is  fixed  for  the  1st  of  January,  1863,  until  the 
1st  of  January,  1864 ;  but  the  plaintiff's  contention  is 
that  by  this  latter  clause  the  reddendum  is  wholly 
changed  as  to  time  of  payment,-  and  that  no  part 
of  any  year's  rent  is  payable  within  that  year  of  the  term 
in  respect  whereof  it  is  reserved — in  other  words,  that  the 
rent  for  the  first  year  is  payable  by  moieties  on  the  first 
days  of  January  and  February  respectively  in  the  second 
year,  and  so  on  to  the  end. 

The  consequence  will  be  in  two  respects  an  entire 
departure  from  the  intention  of  the  reddendum :  first, 
as  to  the  rent  being  paid  in  advance ;  second,  that 
each  year's  rent  should  be  due  and  payable  within 
that  year.  Now,  although  we  do  not  adopt .  the 
defendants'  argument,  that  the  latter  agreement  is  so 
entirely  repugnant  to  the  reddendum  that  it  must  be  wholly 


576         queen's  bench,  easier  term,  30  vie,  1867. 


rejected,  we  think  it  much  more  reasonable,  and  more  con- 
sistent -with  the  intention  of  the  parties,  taking  the  whole 
deed  into  consideration,  to  treat  the  last  clause  as  limited 
to  the  payment  at  first  reserved  to  be  made  on  the  1st 
of  January,  1863.  This  literally  gives  it  a  full  effect,  and 
while  doing  so,  it  avoids  that  entire  subversion  of  the  mode 
of  payment  which  the  reddendum  clearly  required.  The 
plaintiff's  construction  is,  that  no  payment  whatever  is  to 
be  made  during  the  first  year,  and  that  by  agreeing  that 
the  first  payment  of  rent  shall  not  become  due  until  the  1st 
of  January,  1864,  the  defendant  has  agreed  that  only  the 
first  year's  rent  shall  become  due  in  1864,  and  that  the  rent 
for  each  succeeding  year,  which  was  at  first  made  payable 
on  two  days  in  each  and  every  year  during  the  term,  shall 
not  be  payable  until  the  following  year,  so  that  the  last 
year's  rent  will  not  be  due  until  after  the  expiration  of  the 
term.  We  think  that  the  change  affects  only  the  first  pay- 
ment, or  at  the  utmost  the  rent  for  the  first  year,  and  that 
the  payment  of  the  rent  for  the  second  and  subsequent  years 
is  not  affected  by  the  special  agreement.  See  Gilbert  on 
Rents,  50,  51 ;  Tompkins  v.  Fineent,  Salk.  141 ;  7  Mod.  97. 

In  our  opinion,  therefore,  two  years'  rent  had  accrued  due 
before  the  distress  warrant,  and  if  the  jury  have  rightly  found 
that  the  first  year's  rent  was  paid  (a  conclusion  to  which 
the  evidence  has  not  brought  my  mind),  the  defendant 
Lawrence  had  a  right  to  distrain. 

By  the  reservation  of  leave  to  move  to  reduce  the  verdict, 
two  questions  are  opened — first,  whether  the  plaintiff  should 
retain  the  sum  of  $100  damages,  and,  if  so,  whether  on  the 
second  or  third  count ;  second,  whether  the  sum  of  f  90,  the 
value  of  the  horse  and  pigs,  should  be  entered  as  damages 
on  the  fourth  or  fifth  counts. 

As  to  the  last  question,  the  original  taking  of  these  ani- 
mals, being  off  the  demised  premises,  was  clearly  a  trespass, 
and  the  verdict  may  be  properly  entered  on  the  fourth  count 
for  their  value,  though  the  plaintiff  might  waive  the  trespass 
and  bring  trover,  so  that  the  damages  might  be  recovered  on 
the  fifth  as  well  as  on  the  fourth.  Branscomh  v.  Bridges 
(1  B.  &  C.  145). 
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The  second  count  charges  the  distraining  of  the  plaintiff 's 
goods  of  much  greater  value  than  the  arrears  claimed,  be- 
sides averring  that  there  were  goods  of  the  tenant  on  the 
premises  sufficient  to  satisfy  the  arrears.  No  question  was 
submitted  to  the  jury  on  this  latter  point,  and  the  learned 
Chief  Justice  was  not  asked  to  draw  their  attention  to  it. 
The  point  was  only  discussed  in  reference  to  the  value  of  the 
plaintiff's  property.  The  claim  for  rent  was  $401,  and  the 
tenant  had  signed  an  admission  the  day  before  the  distress 
that  so  much  rent  was  due.  The  value  of  the  plaintiff 's 
goods  distrained  (a  part  of  which  valued  at  $90  were  seized 
off  the  demised  premises)  was  found  by  the  jury  to  be  $469. 
According  to  the  opinions  expressed  in  several  cases,  this 
difference  is  not  sufficient  to  form  the  ground  of  an  action, 
and  still  less  so  if  he  recovers  $90  of  that  value  in  trespass 
or  trover.  He  was  not,  though  owner  of  these  goods,  entitled 
to  recover  double  value  under  the  2  W.  &  M.  c.  5.,  s. 
4.,  for  there  was  rent  due,  and  the  report  of  the  learned 
Chief  Justice  shews  his  impression  that  the  jury  intended  to 
give  these  damages  because  they  thought  that  only  one  year's 
rent  was  due  and  had  been  paid.  On  this  count  therefore 
we  think  the  plaintiff  ought  not  to  recover. 

But  the  third  count  is  for  selling  for  less  than  the  best 
price,  and  when  the  jury  explained  that  they  gave  $100  for 
the  improper  conduct  of  the  sale,  they  must  be  taken  to  have 
founded  their  verdict  "pro  tanto  on  this  count.  As  a  question 
of  fact  it  was  for  them,  and  we  see  no  legal  obstacle  to  the 
plaintiff's  recovery  on  this  count. 

On  the  whole,  therefore,  we  are  of  opinion  that  the  verdict 
should  be  reduced  to  $190,  of  which  $100  should  be  entered 
as  damages  on  the  third  count,  and  the  remainder  as  damages 
on  the  fourth  or  fifth  count,  as  the  plaintiff  may  elect.  The 
verdict  should  be  entered  for  the  defendants  on  all  the  other 
counts,  except  the  first,  which  was  disposed  of  on  the  de- 
murrer. 

Rule  absolute  accordingly. 
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Henry  Deal,  Administrator  of  Simon  Deal  v.  Catha- 
rine AND  Daniel  Potter. 

Replevin — Evidence  of  taking — Damages. 

Replevin  will  lie  in  this  country,  thougli  there  has  been  no  wrongful 
taking,  but  a  detention  only  is  alone  complained  of,  and  this  though  the 
•writ  and  declaration  charges  both,  for  every  detention  is  a  new  taking. 

The  title  of  an  administrator  relates  back  to  the  death  of  the  intestate,  so  as 
to  enable  him  to  replevy  goods  taken  before  the  grant  of  administration. 

In  this  case  the  defendants  were  the  widow  of  the  intestate  and  her  second 
husband.  It  was  shewn  that  she  had  taken  possession  of  and  appro- 
priated to  her  own  use  the  intestate's  property,  and  acts  and  declarations 
of  both  defendants  established  that  they  held  it  together  after  her  second 
marriage.    Held,  sufficient  evidence  of  a  joint  taking. 

Meld,  also,  that  the  plaintiff  might  recover  as  damages  the  value  of  any  of 
the  property  in  the  defendants'  hands  at  the  time  of  issuing  the  writ, 
though  not  actually  replevied. 

Semble,  if  it  had  been  shewn  that  the  widow  had  paid  funeral  expenses  or 
debts  of  the  intestate,  this  might  have  been  allowed  in  mitigation  of 
damages. 

The  declaration  charged  that  the  defendants  seized  and 
took  the  goods,  chattels,  farm  stock,  furniture,  moneys,  bank 
bills,  promissory  notes,  and  effects  of  the  plaintiff  as  such 
administrator,  that  is  to  say,  (here  followed  a  long  enumera- 
tion) and  wrongfully  and  unjustly  detained  and  still  detain  the 
same  from  the  plaintiff  as  such  administrator,  against 
sureties  and  pledges,  whereby  he  hath  sustained  damages  ; 
and  he  claimed  a  return  and  delivery  to  him  of  the  said 
goods  or  their  value,  and  $4000  for  their  detention,  and 
under  the  residue  of  the  declaration  $500. 

Fleas — 1.  JVon  eeperunt.  2.  That  the  defendants  did  not, 
nor  do,  nor  did,  nor  does  either  of  them,  detain  the  said  goods, 
&c.  3.  That  the  said  goods,  &c.,  were  not  the  plaintiff's.. 
Issue. 

The  case  was  tried  at  the  last  Spring  Assizes  for  the 
County  of  York,  before  Richards,  C.  J. 

It  appeared  that  the  plaintiff  on  the  12th  of  February, 
1867,  issued  a  writ  of  replevin  to  the  Sheriff  of  York,  enume- 
rating therein  stoves,  waggon,  household  furniture,  agricul- 
tural implements,  carpenter's  and  shoemaker's  tools,  a  watch, 
a  sword,  guns,  a  silver  candlestick,  a  valise,  and  chests, 
(some  of  which  were  supposed  to  contain  about  $3000  in 
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silver,  bank  bills,  and  promissory  notes),  several  promissory 
notes — in  all  alleged  to  be  of  the  value  of  $8,500,  which 
defendants  had  unjustly  taken  and  detained.  The  Sheriff 
returned  that  he  had  replevied  to  the  plaintiflf  a  portion  of 
the  things  named  in  the  writ,  setting  them  out  particularly ; 
among  them  were  four  promissory  notes,  amounting  together 
to  $147  ;  and  that  he  could  not  find  the  residue  of  the  articles 
named  in  the  writ  in  the  defendants'  possession,  or  in  that  of 
any  person  for  them. 

It  was  proved  that  the  defendant  Catharine  had  been  the 
second  wife  of  Simon  Deal,  to  whose  estate  the  plaintijQF  was 
administrator  ;  that  Simon  Deal  died  in  May,  1866,  and  that 
in  the  month  of  November  following,  she  (Catharine)  was 
married  to  the  defendant  Daniel  Potter.  The  plaintiff  was 
a  nephew  of  Simon  Deal.  According  to  the  evidence,  the 
intestate,  besides  real  estate,  died  possessed  of  considerable 
personal  property.  Shortly  after  his  death  some  of  the 
neighbours,  at  the  widow's  request,  who  apparently  meant  to 
administer,  valued  a  part  of  the  chattels  at  $130.50,  exclud- 
ing beds  and  bedding,  a  watch,  and  many  other  articles 
which  she  asserted  he  had  given  to  her.  At  that  time  she 
produced  some  notes  of  hand  amounting  to  $842,  three  or 
four  deeds  and  a  mortgage,  and  three  or  four  rolls  of 
bank  notes,  which  were  not  counted,  but  were  on  her 
statement  assumed  to  contain  $100  each.  She  said  she 
had  other  promissory  notes,  which  she  meant  to  put  in  suit. 
At  a  subsequent  time,  as  one  Hanna  swore,  he  counted  for 
her  $700  in  bank  notes,  which  she  put  into  a  pocket  book 
containing  other  bank  notes,  and  said  it  made  up  $3000, 
which  w^as  her  late  husband's.  She  could  not  read  or  write, 
or,  as  she  said,  tell  what  was  the  amount  of  a  bank  note. 

To  others  she  spoke  before  her  second  marriage  of  having 
plenty  of  money  left  by  her  deceased  husband :  that  she 
would  have  administered,  but  had  not  succeeded  in  obtaining 
the  necessary  sureties.  Since  her  marriage  she  spoke  of 
having  notes  of  hand  other  than  those  given  by  her  to  the 
defendant  Daniel,  whieh  she  had  kept  in  her  own  posses- 
sion.   Since  her  marriage  to  the  defendant  Daniel  he  had 
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frequently  spoken  of  what  money  he  had,  speaking  of  it  as 
having  been  the  money  of  the  intestate,  shewing  considerable 
sums  at  different  times,  and  talking  of  collecting  notes  which 
he  had  received  from  his  wife  to  the  amount  of  $700  or  $800. 
He  shewed,  according  to  Hanna's  evidence,  two  notes,  each 
for  $100,  against  two  persons  in  that  neighbourhood,  which 
were  payable  to  the  intestate.  He  spoke  of  having  the  silver 
candlestick.  He  spoke  in  a  boastful  manner  about  his 
money,  being  frequently  in  a  state  of  intoxication,  saying  he 
had  not  married  the  old  woman,  but  had  married  $3000.  It 
appeared  by  other  testimony  than  Hanna's  that  there  were 
three  notes,  each  for  $100,  two  made  by  William  Mackey 
and  one  by  Abraham  Mackey,  his  son,  which  were  not  among 
those  replevied.  The  defendant  Daniel  was  a  son-in-law  of 
William  Mackey.  Some  of  the  plaintiff 's  witnesses  bore 
rather  a  suspicious  character,  and  Hanna  had  been  arrested 
on  a  charge  of  gambling  made  by  Potter. 

The  learned  Chief  Justice  directed  that  as  to  the  property 
replevied  the  action  was  sustainable,  and  that  damages  might 
be  recovered  for  the  detention  :  that  as  to  the  property  of 
the  intestate  given  to  Daniel  Potter  by  his  wife  before  this 
action,  and  which  he  had  in  his  possession  at  the  time  of  the 
issue  of  the  writ  of  replevin,  the  plaintiff  might  recover  its 
value  by  way  of  damages,  and  he  left  the  matter  upon  this 
footing  as  a  question  of  fact  for  the  jury.  He  told  them 
to  find  the  value  of  the  goods  which  were  replevied,  and  to 
give  a  verdict  and  $2  damages.  He  further  asked  them  to 
state  the  value  of  the  property  the  defendant  Daniel  had  in 
his  possession  at  the  commencement  of  this  action,  that  had 
belonged  to  the  intestate,  and  which  had  come  into  the  pos- 
session of  his  widow,  and  had  been  delivered  by  her  to  him 
before  that  time. 

The  jury  valued  the  goods  which  had  been  replevied  at 
$138,  and  they  assessed  damages  for  the  value  of  the  goods 
and  effects  not  delivered  on  the  writ  of  replevin  at  $2,000, 
and  said  they  found  that  this  amount  was  in  the  possession 
of  the  defendant  Daniel,  in  addition  to  those  which  were 
replevied,  at  the  time  the  other  things  were  replevied. 
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The  defendants'  counsel  objected :  1.  That  the  plaintiff 
had  no  right  to  recover  in  this  action,  except  as  to  the  goods 
taken  on  the  writ  of  replevin. 

2.  That  there  was  no  evidence  of  the  taking  of  the  plain- 
tiff's  goods  by  these  defendants  before  the  suit. 

3.  That  there  was  no  evidence  of  detention  by  these  de- 
fendants before  the  suit :  that  there  must  be  some  demand  or 
notice  before  replevying  ;  and  the  same  evidence  was  neces- 
sary as  in  detinue. 

4.  That  there  was  no  evidence  of  a  joint  taking  or  deten- 
tion as  charged  :  that  the  evidence  shewed  a  taking  at  one 
time  by  the  widow  and  at  another  time  by  the  defendant 
Daniel,  but  not  a  joint  taking  by  the  two. 

Robert  A.  JjTamsow  obtained  a  rule  calling  on  the  plaintiff 
to  shew  cause  why  there  should  not  be  a  new  trial,  on  the 
ground  of  misdirection  :  1.  In  ruling  that  as  to  the  property 
replevied  the  action  was  maintainable.  2.  That  as  to  any 
property  received  by  the  defendant  Daniel  from  the  defend- 
ant Catharine  before  the  issuing  of  the  writ  of  replevin,  and 
which  was  in  his  hands  at  the  time  of  the  issue  of  the  writ, 
although  not  replevied,  damages  were  recoverable  ;  or  for  a 
new  trial,  the  verdict  being  contrary  to  law  and  evidence  and 
the  weight  of  evidence,  and  for  excessive  damages. 

J.  A,  Boyd  shewed  cause,  citing,  as  to  the  necessity  for 
demand,  Anderson  v.  McUwan,  8  C.  P.  534;  Bryce  v. 
Beattie,  12  C.  P.  409  ;  Tharpey,  Stallwood,  5  M.  &  G.  760; 
Morgan  v.  Thomas^  8  Ex.  302  ;  Montague  v.  Lord  Sand- 
wich, 7  Mod.  99;  Chy.  Pig,  Vol.  I.  p.  176;  McQarthj.y. 
Donovan^  13  Ir.  C.  L.  R.  195 ;  Dejoncourt  v.  Rogers,  8  Ir. 
L.  R.  450.  As  to  maintaing  the  action  against  defendants 
jointly,  Co.  Lit.  351  h  ;  Mounson  v.  Bourn,  Cro.  Car.  518  ; 
G-arth  v.  Howard,  5  C.  &  P.  346 ;  Saund:  PI.  &  Ev.  557 ; 
Bac.  Abr.,  Baron  and  Fpme,  L ;  Com.  Dig.  Baron  and 
Feme,  Y. ;  Jones  v.  Bowk,  1  Dowl.  N.  S.  391 ;  S.  C.  9  M. 
&  W.  19.  As  to  the  right  to  damages,  Tidd's  Practice,  9th 
Ed.,  p.  887 ;  Ch.  Arch.  Prac,  12th  Ed.,  p.  1092;  Qilbert  on 
Replevin,  144-5;  Bull.  N.  P.  52,  53  a,  58  5;  Eitzh.  B. 
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69  L;  Petree  v.  Buke,  2  Lutw.  114T ;  Anon.  Godbolt,  98, 
Case  111 ;  Evans  v.  Elliott^  5  A.  &  E.  142  ;  Mennie  v. 
Blahe^  6  E.  &  B.  842.  As  to  the  evidence,  Oatterall  v. 
Kent/on,  3  Q.  B.  310 ;  Robinson's  Practice  (U.  S.),  Vol.  III. 
p.  479-80. 

Robert  A.  Harrison,  contra,  cited  Hartley  v.  MoxJiam,  3 
Q.  B.  701 ;  West  v.  Nibbs,  4  0.  B.  172  ;  Blades  v.  Higgs, 
4  L.  T.  Hep.  N.  S.  551 ;  S.  C.  7  Jur.  N.  S.  1289 ;  B.  &  L. 
Prec.  338. 

Draper,  C.  J.,  delivered  the  judgment  of  the  Court. 

The  law  of  replevin  is  •  regulated  by  that  adopted  by  us 
from  England,  altered  by  the  Consol.  Stat.  U.  C.  ch.  29, 
and  the  Stat.  23  Vic,  ch.  5.  The  first  section  of  the  Con- 
solidated Act  authorizes,  (1st)  that  replevin  may  be  made  in 
cases  of  wrongful  distress  in  which  it  might  be  made  by  the 
law  of  England  ;  and  provides  (2nd)  that  in  case  any  goods, 
&c.,  have  been  otherwise  wrongfully  taken  or  detained,  the 
owner  capable  of  maintaing  an  action  of  trespass  or  trover 
for  personal  property,  may  bring  an  action  of  replevin  for 
recovery  thereof,  and  for  the  recovery  of  damages  sustained 
by  reason  of  such  unlawful  caption  and  detention,  or  of  such 
unlawful  detention,  in  like  manner  as  actions  are  brought 
and  maintained  by  persons  complaining  of  unlawful  distresses. 
A  copy  of  the  writ  is  to  be  served,  as  in  the  case  of  an  ordi- 
nary writ  of  summons,  and  the  writ  prescribed  by  the  act 
directs  the  Sheriif  not  only  to  replevy,  but  to  summon  the 
defendant  to  appear  and  answer  the  plaintiff,  in  a  plea  of 
unjustly  taking  and  detaining,  or  of  unjustly  detaining,  as  the 
case  may  be.  Some  part  of  the  property  mentioned  in  the 
writ  must  be  replevied  before  the  Sheriff  serves  a  copy  of  the 
writ,  so  that  the  action  can  only  proceed  against  a  defendant 
after  an  actual  seizure  of  some  goods,  &c.,  by  the  Sheriff. 
Upon  the  defendant's  appearance,  the  declaration,  avowry, 
and  other  pleadings  are  to  be  according  to  the  practice  in 
replevin  in  England,  but  within  the  periods  respectively  fixed 
for  declaring,  &c.,  in  ordinary  actions ;  and  when  the  action 
is  founded  on  a  wrongful  detention,  and  not  on  the  original 
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taking  of  the  property,  the  declaration  shall  conform  to 
the  writ,  and  may  be  the  same  as  in  an  action  of  detinue. 

The  language  of  our  Statute,  though  it  might  easily  have  been 
more  clear,  intends  that  whoever  could  maintain  trespass  for 
the  wrongful  taking  of  his  goods  by  another,  or  trover  by 
the  wrongful  conversion  of  his  goods  by  another,may  have 
a  writ  of  replevin  to  take  those  goods,  founding  the  claim  on 
such  wrongful  taking  and  a  subsequent  detention,  or  upon 
a  detention  only.  This  eonstruction  has,  we  think,  generally 
obtained  in  practice,  and  is,  in  part  at  least,  sustained  by 
decision.  See  Oook  v.  Foivler  (12  U.  C.  R.  568  ;  Ferrier  v. 
Cole  (15  U.  C.  R.  561).  But  our  Legislature  has  obviously 
sanctioned  a  course  in  reference  to  detaining  which  falls  with- 
in the  objection  stated  in  Mennie  v.  Blake  (6  E.  &.  B.  850) : 
"  If,  wherever  a  party  asserts  a  right  to  goods  in  the  peace- 
able possession  of  another,  he  has  an  election  to  take  them 
from  him  by  a  replevin,  it  is  obvious  that  the  most  crying 
injustice  might  not  unfrequently  result."  And  in  the  same 
case  it  is  said  (p.  849)  that  "  it  seems  clear  replevin  is  not 
maintainable  unless  in  a  case  in  which  there  has  been  first 
a  taking  out  of  the  possession  of  the  owner,"  a  remark 
illustrated  by  the  further  observation,  that  the  defendant  in 
that  case  "acquired  the  possession  neither  by  fraud  or 
violence,  *  *  and  he  retained  the  possesssion  on  a  ground 
which  might  justify  the  retainer  until  the  alleged  ownership 
was  proved.  This,  therefore,  in  our  opinion,  was  a  case  in 
which  the  plaintijBf  could  not  proceed  by  replevin,  but  should 
have  proved  his  prior  right  in  trover  or  detinue."  Vide 
Mellor  V.  Leather  (1  E.  &  B.  628-9).  Our  Statute  clearly 
overrides  this  latter  conclusion. 

This  case  comes  before  us  on  a  motion  for  new  trial,  first, 
for  misdirection,  in  ruling  that  the  action  was  maintainable 
on  the  evidence,  as  to  the  property  not  replevied.  It  was 
urged  at  the  trial  that  the  jury  should  have  been  told  that  the 
plaintiff  had  no  right  to  recover  except  as  to  the  property 
replevied,  and  this  was  repeated  in  the  rule.  But  as  the 
objection  to  the  ruling  involves  the  sufficiency  of  the  evidence, 
it  may  admit  that  a  writ  of  replevin  would  lie  against  the 
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defendants  at  the  plaintiff's  suit  as  administrator  for  the 
goods  of  the  intestate  actually  replevied,  but  deny  that  the 
evidence  proved  the  case  against  the  defendants.  Two  points 
may  have  been  intended  to  be  raised — whether  a  writ  of 
replevin  will  lie  where  there  has  been  no  wrongful  taking, 
and  whether  as  against  both  defendants  there  was  evidence 
of  taking. 

We  feel  no  doubt  but  that  the  goods  may  be  replevied 
under  our  act,  though  they  came  to  the  hands  of  the  posses- 
sor without  a  taking  out  of  the  actual  possession  of  the  legal 
»  owner.  The  right  to  have  a  writ  of  replevin  given  by  the 
Statute  to  a  person  who  could  have  maintained  trover  for  the 
same  personal  property  (for  so  we  construe  the  act)  involves 
the  admission  that  the  possession  need  not  have  begun  tor- 
tiously,  and  the  17th  section  of  the  Consolidated  Act  is  to 
the  same  effect.  There  may  be  questions  on  the  form  of 
declaration  or  the  sufficiency  of  the  proof,  but  not  as  to  the 
right  to  replevy  the  goods ;  and  our  Statute  23  Vic.  has 
interposed  checks  upon  attempts  to  pervert  the  former  act 
to  purposes  of  injustice.  That  act,  however,  continues  to 
give  a  right  to  the  writ  in  cases  where  detention  is  alone  com- 
plained of.  In  the  abstract  we  think  the  ruling  was  correct, 
namely,  that  the  plaintiff  might  recover  for  property  replevied, 
.although  he  only  proved  a  detention  by  the  defendants. 

Then  arises  the  consideration,  that  the  writ  which  was 
put  in  evidence  directs  the  replevy  of  the  property  men- 
tioned, which  the  defendants  have  taken  and  unjustly  de- 
tain," and  the  defendants  are  summoned  to  answer  for  taking 
and  unjustly  detaining,  &c.  The  declaration  charges  that 
defendants  seized  and  took,  and  wrongfully  and  unjustly  de- 
tained, and  still  detain,  &c. 

In  Waters  et  al.  v.  Buddell  et  al.  (11  U.  C.  R.  181),  the 
declaration  was  nearly  the  same.  Non  cepit  was  pleaded,  but 
the  plaintiffs  failed  in  shewing  any  unlawful  taking,  and  it  was 
objected  for  the  defendants  that  where  the  plaintiffs  declared 
both  for  taking  and  detaining  they  were  bound  to  prove  an 
unlawful  taking,  and  could  not  recover  on  proof  of  an  un- 
lawful detention  alone ;  but  though  the  verdict  was  for  the 
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defendants  on  the  plea  of  non  oepit,  they  failed  upon  a  plea 
of  lien,  and  the  Court  held  the  plaintiffs  were  entitled  to 
recover,  and  discharged  a  rule  for  a  non-suit.  Whether,  upon 
the  principle  that  every  unlawful  detention  was  a  new  taking, 
the  plaintiffs  were  not  entitled  to  have  the  verdict  entered 
for  them  on  the  plea  of  7ion  cepit  also  as  of  course,  the  Court 
could  not,  on  a  rule  to  enter  a  non-suit,  properly  determine, 
but  the  observations  made  in  giving  judgment  lead  to  that 
result.  If  therefore  no  taking  had  been  proved,  the  plain- 
tiff, upon  the  two  other  pleas,  would  be  entitled  to  recover  if 
he  succeeded  upon  them  or  either  of  them. 

Upon  the  plea  denying  his  property  there  was  no  doubt. 
No  doubt  was  intimated  as  to  the  relation  back  of  his  title  to 
the  death  of  the  intestate.  In  Tharpe  v.  Stallwoody  (5  M. 
&  Gr.  760)  where  it  was  decided  that  an  administrator  might  * 
maintain  trespass  for  acts  done  after  the  death  of  the  intes- 
tate and  before  the  grant  of  administration,  it  was  conceded  _ 
throughout  that  trover  would  lie,  the  distinction  unsuccess- 
fully pressed  being  that  trespass  implies  possession  in  fact  or 
in  law  at  the  time  of  the  act  complained  of,  while  trover 
depends  on  the  right  of  property,  as  to  which  there  was  a 
relation  to  the  time  of  the  intestate's  death,  as  soon  as  ad- 
ministration was  granted.  Our  act  gives  the  writ  of  replevin 
to  the  party  who  could  maintain  trespass  or  trover.  It  is 
given,  as  it  were,  supplementary  to  or  in  aid  of  the  remedy 
which  those. actions  afford. 

As  to  the  taking,  however,  we  think  that  there  was  evi- 
dence for  the  jury  against  the  defendant  Catharine,  upon  the 
principle  suggested  as  to  unlawful  detention ;  and  indepen- 
dently of  that,  her  own  acts  and  declarations  while  a  widow 
made  a  strong  case  against  her  of  an  appropriation  to  her 
own  use  of  the  property  and  effects  of  her  late  husband ;  and 
that  there  was  evidence  of  a  joint  taking  after  the  marriage 
by  the  acts  and  declarations  of  both.  She  would,  on  the 
evidence  given,  be  liable  to  a  creditor  of  the  intestate  as  exe- 
cutrix de  son  torty  and  not  only  might  her  second  husband  be 
joined  for  conformity,  but  his  dealing  after  the  marriage 
with  the  property  which  she  had  so  appropriated  would 
74  VOL.  XXVI. 
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furnish  evidence  to  charge  him  in  a  like  character,  jointly 
with  her,  as  well  as  for  form's  sake  arising  from  their  marital 
relation.  The  older  authorities  seem  to  establish  this  con- 
clusion. Trover  will  lie  against  husband  and  wife  though 
the  conversion  were  by  the  act  of  the  wife  only,  or  if  by  her 
before  marriage — Cox  v.  Crapnel  (Cro.  El.  883) ;  Draper  v. 
FulJces  (Yelv.  165) ;  Marshes  case  (1  Leon.  312) ;  Com. 
Dig.  Baron  and  Feme,  Y. ;  and  see  Keywprth  v.  Hill  (3 
B.  &  Al.  685). 

A  distinction  is  taken  between  an  action  of  replevin  in 
the  detinuit,  which  is  the  form  where  the  plaintiff  has  had 
his  goods  redelivered  to  him,  and  an  action  in  the  detinet, 
where  the  goods  have  not  been  redelivered,  but  the  wrong 
doer  remains  in  possession.  The  latter  form  of  action  has, 
it  is  said,  fallen  into  disuse  in  England,  but  under  our 
Statute  there  is  .sufficient  authority  for  maintaining  it.  The 
present  declaration  appears  framed  to  meet  both  cases — that 
of  the  actual  replevy  of  some  goods,  which  therefore  the 
defendants  no  longer  detained,  and  those  which  the,]Sheriff 
could  not  find,  though  they  were  proved  to  have  been  in  the 
defendants'  possession. 

Upon  these  considerations  we  are  of  opinion  that  the  de- 
fendants fail  as  to  the  first  objection  taken  in  the  rule. 

The  second  alleged  misdirection  is,  the  telling  the  jury  that 
as  to  any  property  obtained  by  the  defendant  Daniel  from  his 
wife  before  the  issuing  of  the  writ,  and  which  was  in  his 
hands  at  the  time  of  issuing  the  writ,  and  which  was  not  re- 
plevied, damages  were  recoverable.  The  substance  of  this 
objection  seems  to  be  an  assertion  that  damages  would  not 
be  recoverable  unless  for  the  detention  of  such  goods  as  were 
absolutely  replevied. 

We  have  looked  at  numerous  authorities,  and  it  appears  to 
us  they  establish  a  contrary  conclusion.  In  replevin  in  the 
detinet  the  plaintiff  may  recover  the  value  of  the  goods  as 
damages  for  the  reprisel,  but  in  the  detinuit,  where  the  im- 
plication is  that  the  plaintiff  has  got  his  goods  back,  he  can 
only  recover  damages  for  the  taking. 

It  is  true  that  when  the  Sheriff  cannot  find  the  goods,  and 
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he  returns  that  they  are  eloigned,  the  plaintiff  may  have  a 
capias  in  loithernam,  a  writ  to  take  the  defendant's  goods, 
by  way  of  repris^,  for  the  goods  eloigned.  But  this  was 
not  the  only  remedy,  for  the  plaintiff  may  proceed  in  the 
suit  of  replevin  and  recover  damages  to  the  value  as  well  as 
for  the  detention :  Fitzlu  N.  B.  69  L. ;  Boscoe  on  Real 
Actions,  626,  citing  Wilkinson  on  Replevin,  20.  And  where 
issue  was  joined  on  the  property  in  a  replevin  suit,  and  it 
was  found  for  the  plaintiff,  entire  damages  were  assessed, 
and  not  the  taking  and  the  value  of  the  cattle  separate  :  for 
the  judgment  upon  that  (issue)  is  absolute,  not  conditional, 
and  if  the  plaintiff  had  the  cattle  the  defendant  might  give 
the  same  in  evidence  to  the  jury,  and  then  they  would  have 
assessed  damages  only  for  the  taking ;  and  in  Grilberfs 
Distress  and  Replevin  (p.  145),  this  law  is  thus  stated : — 
"  But  when  the  Sheriff  does  not  replevy  the  beasts,  there 
you  must  recite  the  writ  in  the  detinet,  and  count  in  the 
detinet  also,  because  the  beasts  are  not  delivered ;  and  there 
you  recover  as  well  the  value  of  the  beasts  in  damages,  as 
damages  for  the  detention." 

On  the  issue  that  the  defendants  did  not,  nor  do,  nor 
did,  nor  does  either  of  them  detain,  we  think  there  was 
evidence  to  go  to  the  jury ;  on  the  issue  as  to  the  property 
the  evidence  was  wholly  in  the  plaintiff's  favour.  Finding 
for  the  plaintiff  on  all  three  issues,  we  think  they  were 
rightly  directed  as  to  the  damages. 

It  was  suggested,  as  against  this  view,  that  the  widow  might 
have  paid  funeral  expenses  and  debts  of  the  intestate.  If 
this  had  been  proved,  we  incline  to  think  that  an  allowance 
might  have  been  made  in  mitigation  of  damages.  See 
McCarthy  v.  Donovan  (13  Ir.  Com.  L.  Rep.  195),  citing 
Williams  on  Executors,  634,  236,  (5th  Ed.);  Allen  v. 
Dundas  (3  T.  R.  125) ;  Parker  v.  Kett  (1  Ld.  Raym.  658). 
The  point,  however,  does  not  arise. 

Having  adopted  these  conclusions  on  the  points  of  law 
detailed,  we  need  only  add  that  we  see  no  ground  for  dissenting 
from  the  jury  on  their  view  of  the  questions  of  fact.  As  to 
excessive  damages,  though  the  amount  seems  large,  it  is 
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within  the  boast  of  the  husband,  or  the  more  self-possessed 
assertions  of  the  wife.  We  can  feel  no  ^surprise  at  nor  see 
any  wrong  by  a  finding  which,  if  it  could  be  enforced,  would 
apparently  not  make  the  defendants  restore  the  full  amount 
of  their  wholesale  plunder  of  the  intestate's  effects. 
We  think  the  rule  should  be  discharged. 

Rule  discharged. 


Lodge  v.  Thompson. 

Commission  to  examine  witnesses. 

A  commission  to  examine  witnesses  was  addressed  to  Samuel  B.  Henry  and 
William  J.  Gibson,  of  Philadelphia,  jointly  and  severally.  Gibson  took 
no  part  in  executing  it,  but  all  was  done  by  one  Samuel  B.  Huey^  and  an 
af&davit  of  the  plaintiff's  counsel  at  Philadelphia,  taken  before  Gibson,  ex- 
plained that  Huey  was  the  name  forwarded  by  him  to  the  plaintiffs'  at- 
torney here,  but  through  some  clerical  error  it  was  directed  to  Henry : 
that  he  knew  no  such  person  as  Samuel  B.  Henry  in  Philadelphia,  but 
that  the  Huey  before  whom  the  depositions  were  taken  was  the  person 
intended. 

This  objection  was  not  taken  to  the  commission  at  the  trial,  though  others 
were,  and  the  evidence  of  witnesses  on  both  sides  taken  under  it  w^as 
read. 

Held,  Hagarty,  J.,  dissenting,  that  nevertheless  the  objection  was  fatal,  for 
the  depositions  being  taken  without  authority  were  not  in  fact  depositions, 
and  the  execution  of  the  commission  was  a  nullity. 

Per  Draper,  C.J. — It  will  be  very  desirable  to  adopt  the  suggestion  in  Grill 
V.  General  Iron  Screw  Collier  Company,  L,  R.  1  C.  P.  600,  and  to  leave 
all  merely  technical  objections  to  be  taken  advantage  of  by  motion  in 
Chambers,  giving  effect  at  Nisi  Prius  only  to  the  absence  of  what  our 
Statute  makes  conditions  precedent  to  the  use  of  the  depositions. 

Common  Counts — Pleas,!.  Never  indebted.  2.  Payment. 
3.  Set-off. 

The  trial  took  place  in  March  last,  at  Hamilton,  before 
Hagarty,  J. 

The  evidence  for  the  plaintiff  was  taken  upon  a  commis- 
sion, tested  18th  February,  1867,  issued  out  of  this  court, 
and  addressed  to  Samuel  B.  Henry  ^ind  William  J.  Gibson, 
both  of  the  city  of  Philadelphia,  in  the  state  of  Pennsylvania, 
in  the  United  States  of  America,  Esquires. 

Objections  were  taken  to  the  admission  of  the  evidence 
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taken  upon  the  commission,  and  leave  was  reserved  to  move 
the  Court  to  enter  .a  nonsuit  upon  them,  and  the  plaintiff  had 
a- verdict. 

M.  O'Reilly,  Q.  C,  obtained  a  rule  calling  upon  the  plain- 
tiff to  shew  cause  why  a  nonsuit  should  not  be  entered,  on 
the  grounds:  1.  That  there  was  no  legal  evidence  to  sustain 
the  verdict.  2.  That  there  was  no  return  to  the  commission 
under  which  the  alleged  evidence  purported  to  be  taken. 
3.  That  the  commissioner  or  commissioners  appointed  by 
the  commission  were  not,  nor  was  either  of  them,  duly  sworn 
before  any  one  competent  to  administer  the  oath  before  pro- 
ceeding to  take  the  evidence.  4.  That  there  was  no  one 
duly  authorized  to  administer  the  oath,  and  that  there  was 
no  affidavit  sworn  before  any  one  authorized  by  law  to  ad- 
minister it,  of  the  due  taking  of  the  examination  of  witnesses 
under  the  commission,  nor  was  there  any  sufficient  affidavit 
of  the  taking  of  the  evidence  and  of  the  executing  of  the 
commission  ;  and  said  commission  was  not  executed  by  the 
commissioners  therein  named,  or  either  of  them. 

Burton,  Q.  C,  shewed  cause,  citing  Frank  v.  Oarson^  15 
C.  P.  152 ;  Beach  v.  Odell,  4  0.  S.  8  ;  Meol  v.  Alison,  11 
Q.  B.  1006 ;  3IcLeod  v.  Torrance,  3  U.  C.  R.  14T ;  Far- 
rel  V.  Stephens,  17  U.  C.  R.  250;  GrrillY.  The  G-enerallron 
Screw  Collier  Oompany,  L.  R.  1  0.  P.  600 ;  Hawkins  v. 
Baldwin,  20  L.  J.  N.  S.,  198.  Q.  B. 

O'Beilly  Q.  C,  contra,  cited  Sihhert  v.  Johnston^  6  0.  S. 
635. 

The  facts  of  the  case  are  fully  stated  in  the  judgment  of 
the  Chief  Justice. 

Draper  C.  J. — The  first  objection  depends  upon  those 
which  follow.  If  it  was  legally  competent  to  the  Court  to 
receive  and  submit  the  evidence  to  the  jury,  it  was  not  de- 
nied that  it  went  far  enough  to  sustain  the  verdict. 

The  commission  is  addressed  to  Samuel  B.  Henry  and 
William  J.  Gibson.  The  authority  is  given  to  them  jointly 
and  severally.    Gibson  took  no  part  in  examining  any  witness 
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or  taking  any  evidence  in  the  cause,  owing,  as  he  states  in 
his  affidavit,  to  severe  illness.  All  the  interrogatories  and 
cross  interrogatories,  as  well  as  the  commission  itself,  named 
Samuel  B.  Henry  as  the  other  commissioner,  and  the  autho- 
rity was  exercised,  the  interrogatories  were  put,  and  the 
answers  taken  by  Samuel  B.  Huey;  and  the  explanation  is 
given  by  the  affidavit  of  Theodore  D.  Rand,  (admitting  that 
this  affidavit  was  one  which  Mr.  Gibson,  the  other  commis- 
sioner, could  administer),  who  describes  himself  as  counsel  for 
the  plaintiff,  and  in  an  affidavit  sworn  before  the  said  William 
J.  Gibson,  states  that  he  forwarded  to  the  plaintiff's  counsel 
in  Hamilton  the  names  of  two  gentlemen  to  act  as  com- 
missioners, and  named  Samuel  B.  Huey  and  William  J.  Gib- 
son :  that  through  some  clerical  error  the  commission  was 
directed  to  Samuel  B.  Henry  and  William  J.  Gibson :  that 
he  knows  no  such  person  as  Samuel  B.  Henry,  but  knows 
that  the  Samuel  B.  Huey,  before  whom  the  depositions  were 
taken,  is  the  individual  intended  to  be  nominated  in  the  said 
commission. 

Mr.  Huey  must  have  discovered  that  the  commission  was 
not  addressed  to  him,  and  Mr.  Band,  the  plaintiff's  counsel, 
who  had  nominated  Mr.  Huey,  cannot  he  presumed  not  to 
have  become  aware  of  the  error  almost  as  soon  as  Mr.  Huey. 
Though  cross  interrogatories  were  filed,  it  does  not  appear 
that  the  defendant  was  represented  in  Philadelphia,  and  in 
the  heading  of  his  cross  interrogatories  Samuel  B.  Henry 
is  named  as  one  of  the  commissioners.  The  last  objection 
taken  in  the  rule  is  shewn  to  be  true  by  the  fact  of  the 
misnomer.  The  misnomer  itself  is  not  referred  to  as  having 
been  objected  to  at  the  trial,  nor  that  I  noticed  in  the  argu- 
ment, but  the  fact  does,  as  it  seems  to  me,  range  within  the 
objection  that  the  commissioner  or  commissioners  appointed 
by  the  commission  were  not  nor  was  either  of  them  duly 
sworn  before  any  one,  &c.  Now  Samuel  B.  Henry  was  ap- 
pointed by  the  commission,  and  was  not  sworn,  and  Samuel 
B.  Huey  was  not  appointed  by  the  commission,  and  yet  he 
administered  the  oath  to  his  co-commissioner,  and  having  taken 
the  oath  before  Mr*  Gibson,  took  the  evidence  by  himself. 
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It  seems  to  me  impossible  to  uphold  this  proceeding.  It 
may  be  urged  that  the  evidence  was  read  at  the  trial,  and 
this  objection  was  not  taken,  although  others  were,  and  that 
among  the  depositions  read  were  those  of  two  persons  called 
on  behalf  of  the  defendant :  that  conceding  that  those  de- 
positions could  not  have  been  used  if  the  objection  had  been 
taken  at  the  trial,  it  now  comes  too  late ;  the  evidence  has 
gone  to  the  jury,  both  plaintiff  and  defendant  being  repre- 
sented by  counsel  at  the  trial,  and  the  depositions  should 
now  be  considered  as  written  statements  of  evidence  left  by 
mutual  consent  to  the  consideration  of  the  Jury — in  short, 
that  the  objection  was  waived,  because  it  was  not  taken,  and 
the  defendant  took  his  chance  of  getting  a  verdict. 

But  I  think  it  apparent  that  the  objection  was  overlooked, 
not  designedly  withheld,  and  that  the  defendant's  counsel 
did  not  advisedly  or  even  knowingly  abstain  from  urging  it. 

On  the  other  hand,  the  plaintiff  must  be  dealt  with  as 
cognizant  of  it,  for  the  counsel  who  on  his  part  attended 
the  execution  of  the  commission  at  Philadelphia,  knew  of 
the  error  in  the  name  of  one  of  the  commissioners  before 
the  commission  was  acted  on. 

There'  is  no  affidavit  from  any  one  who  acted  on  the 
plaintiff's  behalf  in  obtaining  the  commission,  to  shew  that 
the  commission  was  addressed  to  Samuel  B.  Henry,  by  a 

clerical  error,"  and  that  they  intended  it  should  be  other- 
wise addressed,  and  be  executed  by  Samuel  B.  Huey.  It 
is  not  even  sworn  that  the  plaintiff  or  his  attorney  were 
ignorant  of  the  objection  at  the  trial,  and  there  appears  to 
me  no  reason  whatever  for  inferring  that  the  defendant 
knowing  the  fact  consented  to  the  use  of  the  depositions. 
The  plaintiff  can  put  it  no  higher  than  that  the  defendant, 
by  not  taking  the  objection,  waived  it. 

If  it  were  a  mere  irregularity  it  might  be  waived,  but  if 
the  execution  of  the  commission  was  wholly  null  and  void, 
it  will  not  become  effectual  because  the  objection  was  not 
taken.  When  an  irregularity  is  spoken  of,  it  almost  invari 
ably  includes  the  idea  of  something  that  may  be  amended, 
if  it  becomes  necessary.    If  that  be  a  test,  it  is  adverse  to 
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tlie  plaintifif.  Suppose  an  ordinary  commission  for  taking 
affidavits  intended  for  Samuel  B.  Muey^  issued  in  the  name 
of  Samuel  B.  Henry ^  can  it  be  doubted  that  Huey  would 
derive  no  authority  under  it ;  and  if  he  administered  affida- 
vits with  knowledge  of  the  mistake,  might  it  not  be  declared 
a  contempt  ? 

The  objection  stated  in  its  simplest  form  is,  that  it  was 
executed  by  another  person  than  he  to  whom  it  was  addressed. 
Whatever  the  instructions  as  to  the  issuing  the  commission, 
the  agent  who  obtained  it  meant  to  have  it  in  the  form  in 
which  it  issued.  It  may  be  true  there  is  no  such  person 
as  Samuel  B.  Henry  in  Philadelphia,  but  that  fact  and  the 
error  in  using  that  name  will  not  make  it  a  commission  to 
Samuel  B.  Huey.  Hence  it  has  never  been  executed.  I 
cannot  but  presume  Mr.  Huey  read  the  commission  and  the 
headings  to  the  interrogatories,  and  must  thus  at  least  have 
discovered  the  error;  but  if  he  omitted  to  do  so,  it  does  not 
help  the  plaintiff. 

There  is  a  recent  case  of  G-rill  v.  The  G-eneral  Iron 
Screw  Collier  Company  (L.  E.  1  C.  P.  600),  in  which  an 
objection,  though  not  of  a  similar  nature,  was  taken  at 
the  trial,  and  afterwards  in  Banc,  to  the  execution  of  a  com- 
mission to  examine.  The  objections  were,  that  one  witness 
named  in  the  commission  was  not  examined,  and  that  inter- 
rogatories and  cross  interrogatories  were  not  exhibited,  but 
the  witnesses  were  examined  vivd  voce.  Willes,  J.,  said  he 
"  should  much  regret  if  it  were  true,  that  an  objection  going 
only  to  the  regularity  of  the  joroceedings  and  not  the  merits, 
could  be  taken  advantage  of  to  obtain  a  new  trial."  He 
intimated  a  doubt  whether  an  application  should  not  be  made 
at  Chambers  to  set  aside  the  depositions ;  and  Montague 
Smith,  J.,  observed:  "The  Lord  Chief  Justice  could  not 
have  refused  to  receive  them"  (the  depositions)  "  unless  they 
were  taken  without  authority." 

I  think  it  will  be  very  desirable  to  adopt  the  suggestion, 
and  to  repel  all  merely  technical  objections  to  the  execution 
of  a  commission,  giving  effect  only  to  those  the  non-existence 
of  which  our  Statute  makes,  as  it  were,  conditions  precedent 
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to  the  use  of  the  depositions,  among  which  must,  I  appre 
hend,  be  included  that  they  were  taken  and  certified  by  the 
persons  to  whom  the  commission  is  addressed. 

Being  of  opinion  that  the  objection  is  that  these  deposi- 
tions were  taken  without  authority,  were  not  in  fact  deposi- 
tions, I  think  the  rale  should  be  made  absolute,  unless  the 
plaintiff  prefers  to  take  a  new  trial  on  payment  of  costs,  and 
takes  out  such  latter  rule  within  a  month. 

Hagarty,  J. — I  regret  there  should  be  any  difference  of 
opinion  on  a  question  like  this.  The  objection  now  held 
fatal  was  not  taken  at  nisi  prius,  although  among  the  papers 
attached  to  the  commission  was  a  full  explanation  of  the 
discrepancy  in  the  name,  and  many  other  objections  were 
taken.  It  is  mentioned  for  the  first  time  in  term.  The 
defendant  examined  witnesses  before  the  commmissioner, 
used  their  testimony  at  the  trial,  and  went  to  the  jury  on  all 
the  evidence. 

I  think  we  should  confine  the  defendant  to  his  objections 
taken  at  the  trial.  There  is  no  pretence  of  anything  being 
done  in  bad  faith.  The  defendant  availed  himself  of  the  com- 
mission to  have  his  own  witnesses  residing  abroad  examined, 
and  was  willing,  no  doubt,  to  have  had  a  verdict  on  their 
testimony. 

I  am  strongly  of  opinion  that  the  defendant  after  having 
so  acted  has  no  right,  in  the  absence  of  any  allegation  of  a 
wrong  being  done,  to  avail  himself  of  an  objection  taken  for 
the  first  time  after  verdict. 

Morrison  J.,  concurred  with  the  Chief  Justice. 

Rule  absolute,  (a) 


(a)  See  Bodges  v.  Cobb,  L.  R.  2  Q.  B.  652. 
75  VOL.  XXVI. 
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The  Commercial  Bank  of  Canada  v.  Harris  et  al. 

Banks— Usury— 2^-Z{)  Vic,  ch.,  10  sec.  5. 

Held,  Morrison,  J.,  dissenting,  that  the  29-30  Vic,  ch.  10,  sec.  5,  has  not 
a  retropppctive  operation,  so  as  to  enable  a  Bank  to  recover  upon  usurious 
notes  given  before  it  was  passed. 

Declaration  on  four  promissory  notes  made  by  the  defen- 
dant W.  R.  Harris,  under  the  name  of  Harris,  Evans  &  Co., 
payable  to  defendant  T.  D.  Harris,  and  endorsed  by  him  to 
the  plaintiffs. 

Each  of  the  defendants  pleaded,  that  before  the  making  of 
the  notes  declared  on,  and  before  the  Statute  29-30  Vic,  ch, 
10,  there  was  a  corrupt  agreement  between  the  plaintiffs  and 
the  defendants  for  the  loan  of  $16,000,  and  that  the  plaintiffs 
should  forbear. and  give  day  of  payment  for  the  same,  and  ' 
that  for  such  forbearance  the  defendants  should  p^y  to  the 
plaintiffs  seven  per  cent.,  and  twenty-five  cents  for  every 
hundred  dollars  under  colour  and  pretence  of  commission:  that 
in  pursuance  of  such  agreement,  the  plaintiffs  did  advance  to 
the  defendants  the  said  sum,  and  that  afterwards,  and  before 
the  making  of  the  notes,  and  before  the  said  Statute,  the  de- 
fendants, at  the  instance  of  the  plaintiffs,  drew  and  gave  to  the 
plaintiffs  a  number  of  cheques  for  sums  amounting  in  the  whole 
to  more  than  $16,000,  for  the  ej^press  purpose  of  enabling  the 
plaintiffs  to  take  more  than  seven  per  cent,  for  the  forbear- 
ance, and  the  plaintiffs  did  corruptly  take  more,  &c.  And 
that  after  all  the  foregoing  facts  there  was  in  arrear  to  the 
plaintiffs,  on  account  of  the  said  loan  and  the  said  illegal 
interest,  to  wit,  $10,100,  on  account  of  which  said  sum, 
being  the  arrears  of  the  said  loan  and  of  the  illegal  interest 
reserved  as  aforesaid,  the  defendant  W.  R.  H.  made,  and 
the  defendant  T.  D.  H.  indorsed,  the  said  promissory  notes 
declared  upon,  and  the  plaintiffs  received  the  said  notes 
corruptly,  and  contrary  to  the  statute  in  such  case  made  and 
provided. 

Demurrer^  because  since  the  act  29-30  Vic,  ch.  10,  was 
passed,  no  Bank  is  liable  to  any  loss  for  usury  under  sec.  9 
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of  chap.  58,  Consol.  Stat.  C,  and  that  all  objections  to  con- 
tracts on  that  ground  have  been  removed,  not  only  with  refer- 
ence to  future,  but  also  to  past  transactions. 

Crooks,  Q.  C,  for  the  demurrer,  cited  Commercial  Bank 
V.  Cotton,  et  al,  17  C.  P.  214,  S.  C.  in  Appeal,  lb.  447; 
Bank  of  Montreal  v.  Scott,  lb.  358 ;  The  Queen  v.  Leeds 
and  Bradford  R,  W.  Co.,  18  Q.  B.  343 ;  Fowler  v.  Chat- 
terton,  6  Bing.  258 ;  Flight  v.  Beed,  1  H.  &  0.  703 ;  Broom 
Leg.  Max.  33. 

K.  McKenzie,  Q.  C,  contra,  cited  Moon  v.  Burden,  2 
Ex.  22  ;  Couch  q.  t.  v.  Jeffries,  4  Burr.  2461 ;  Cfillmore  v. 
Executor  of  Shooter,  2  Mod.  310. 

Draper,  C.  J. — Neither  in  the  report  of  The  Commercial 
Bank  V.  Cotton,  (17  C.  P.  214),  nor  in  the  report  of  the 
same  case  in  Error  and  Appeal  (Id.  447),  does  it  appear 
whether  the  note  sued  upon  was  made  after  the  passing  of 
the  29-30  Vic,  ch.  10,  (15th  August,  1866).  I  presume  it 
was,  because  in  the  judgment  of  the  Court  of  Common  Pleas, 
in  The  Bayik  of  Montreal  v.  Scott,  (17  C.  P.  358,  at  p.  363). 
I  find  the  following  language :  Our  opinion  is  that  the 
defence  of  usury,  which  the  defendants  had  pleaded,  and 
which  the  jury  had  found  against  the  plaintiffs  before  the 
passing  of  this  Statute,  has  not  been  in  any  way  affected  hy 
the  passing  of  the  Statute.'' 

In  the  present  case,  the  four  notes  declared  upon  were 
dishonored  long  before  the  introduction  of  the  fifth  section 
into  the  ''Act  to  provide  for  the  issue  of  Provincial  notes," 
a  section  which,  as  is  justly  pointed  out  in  the  judgment  of 
the  Court  of  Common  Pleas,  "  has  no  relation  whatever  to 
the  intituling,  preamble,  or  general  purport  of  the  Act." 
It  might  have  been  added,  that  it  formed  no  part  of  the 
resolutions  reported  to  and  adopted  by  the  Commons  House 
of  Assembly,  on  which  leave  was  given  to  bring  in  the  Bill, 
which  subsequently  matured  into  that  Statute. 

It  has,  however,  been  decided  by  the  Court  of  Error  and 
Appeal,  that  this  fifth  section  not  only  relieved  Banks  from 
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"forfeiting  and  losing,"  for  the  offence  of  usury,  treble  the 
amount  of  the  money  lent,  but  operated  as  a  repeal  of  so 
much  of  the  previous  law  as  made  bills  and  promissory  notes 
(among  other  securities),  whereon  and  whereby  a  greater 
interest  than  seven  per  cent,  was  reserved  in  the  case  of 
Banks,  utterly  void. 

The  present  action  is  brought  to  extend,  or  rather  to  de- 
duce from  this  decision  the  further  conclusion,  that  bills  and 
notes  which  had  been  under  the  former  law  utterly  void  when 
made  and  issued,  and  remained  so  at  their  maturity,  were, 
I  should  not  say  restored  to  vitality,  because  they  never  had 
any,  but  endued  with  life,  by  relation  to  their  date,  under 
the  influence  of  this  enactment. 

I  am  not  prepared  to  accept  this  deduction,  and  if  it  be 
the  logical  consequence  of  the  decision  of  the  Court  of  Error 
and  Appeal,  I  shall  leave  to  that  Court  so  to  decide,  for  as 
at  present  advised  such  a  construction  would  be  at  variance 
with  the  decision  in  the  case  of  The  Bank  of  Montreal 
Scott,  and  with  the  maxim  '''Nova  constitution''  &c.,  which, 
as  is  noted  in  that  case,  is  described  by  Pollock,  C.  B.,  as  a 
"great  constitutional  principle." 

For  the  law,  which  was  only  changed  at  so  very  recent  a 
date,  and  which  made  all  securities  tainted  with  usury  void, 
gave,  in  my  opinion,  a  vested  right  to  the  makers  of  such 
securities  to  treat  them  as  nugatory.  They  were  founded  on 
what  was  at  the  time  an  illegal  act  on  the  part  of  those  who 
received  them  and  advanced  money  for  them,  as  well  as  on 
the  part  of  the  makers  and  borrowers  of  the  money. 

The  case  of  Flight  v.  Reed,  (1  H.  &  C.  703),  only  decides 
that  a  loan  of  money  made  under  circumstances  which,  ac- 
cording to  the  law  in  force  when  it  was  made,  prevented  its 
constituting  a  legal  debt,  would  furnish  a  good  consideration 
for  a  new  promise  to  repay  such  loan,  when  that  law  has 
been  repealed.  In  giving  judgment,  Pollock,  C.  B.,  observed, 
"The  altered  law  did  not  render  valid  the  original  bills;  they 
were  void  when  given,  and  remained  void  and  of  no  legal 
obligation  up  to  the  time  when  they  were  renewed  by  the 
bills  in  question." 
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If  the  present  defendants  had  made  a  note  since  the  pass- 
ing of  the  act  founded  on  the  previous  loan,  and  being  for  no 
more  than  the  principal  and  the  legal  rate  of  interest,  it 
would  come  within  the  principle  of  Flight  v.  Reed  and  of 
other  authorities  therein  referred  to,  but  this  suit  is  brought 
upon  the  original  notes,  which  were  void  in  their  inception. 

I  think  the  defendants  are  entitled  to  judgment. 

Hagarty,  J.,  concurred  with  the  Chief  Justice. 

Morrison,  J. — In  this  case  I  am  of  opinion  that  the  5th 
section  of  29-30  Vic,  ch.  10,  which  enacts  that  no  Bank 
shall,  after  the  passing  of  the  Act,  be  liable  to  any  penalty 
or  forfeiture  for  usury  under  the  9th  section  of  Consol. 
Stat.  C.  ch.  58,  is  retrospective  in  its  operation,  and  that 
our  judgment  should  be  for  th§  plaintiffs. 

I  have  looked  into  a  great  number  of  cases  having  a 
bearing  on  the  question,  and  I  quite  concur  in  the  remarks 
of  Dr.  Lushington,  in  giving  judgment  in  the  case  of  the 
Ironsides  (31  L.  J.  Adm.  Cas.,  129),  where  he  says,  "  It 
would  be  a  useless  expenditure  of  time  to  examine  them 
particularly.  They  do  not  and  cannot  afford  any  clear 
guide  to  judge  of  the  exceptions  to  the  general  principle. 
The  construction  must  depend  upon  the  words  of  the  par- 
ticular Statute  itself  to  be  construed,  and  the  special  nature 
of  the  case." 

The  language  of  this  isolated  section,  with  nothing  in  any 
other  section  of  the  act  to  direct  us  to  the  intention  of  the 
Legislature,  is  not  very  well  chosen.  Its  effect  was  con- 
sidered in  another  case,  and  the  construction  to  be  given  to 
it  raised  a  question  of  considerable  difficulty.  I  refer  to 
the  case  of  These  same  Plaintiffs  v.  Ootton,  et  al,  in 
Appeal  (17  C.  P.  447)  and  to  the  wide  difference  of  opinion 
that  existed  among  the  learned  Judges  who  delivered  judg- 
ments. In  construing  our  Statutes  we  must  keep  in  mind 
that,  by  the  Interpretation  Act,  all  Acts  are  deemed  reme- 
dial, and,  in  the  words  of  the  Statute,  "  shall  accordingly 
receive  such  fair,  large  and  liberal  construction  and  inter- 
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pretation  as  will  best  insure  the  attainment  of  the  object  of 
the  Act  and  of  such  provision  or  enactment,  according  to 
their  true  intent,  meaning  and  spirit." — Consol.  Stat.  C, 
ch.  5,  sec.  6,  subsec.  28. 

The  judgment  of  the  Court  of  Appeal,  in  the  case  cited, 
decides  in  effect  the  result  of  the  operation  of  this  fifth 
section  to  be  that,  while  a  Bank  is  restricted  to  the  taking 
of  seven  per  cent,  by  law,  it  incurs  no  loss,  penalty,  or  for- 
feiture, by  taking  or  contracting  for  a  greater  rate  of 
interest — in  other  words,  that  the  laws  against  usury,  so  far 
as  Banks  are  concerned,  are  repealed.  That  being  the 
judicial  construction  put  upon  the  section,  the  words  used 
are  in  my  judgment  wide  enough  to,  and  do,  embrace,  and 
are  applicable  to  past  transactions,  and  to  what  were 
deemed  usurious  acts  before  the  passing  of  the  29-30  Vic  ; 
and  such  I  think  must  have  been  in  the  contemplation  of 
the  framers  of  the  section. 

The  language,  in  my  opinion,  affords  a  key  to  the  object 
of  the  Legislature.  Strictly  speaking,  the  words  "  any 
penalty  or  forfeiture  for  usury,"  &c.,  can  only  refer  to  the 
result  of  usurious  transactions  under  the  ninth  section,  and  to 
which  a  Bank  was  liable  at  the  time  of  the  passing  of  the 
29-30  Vic.  After  its  passage,  the  ninth  section  was  repealed, 
and  no  penalty  or  forfeiture  for  usury  could  arise  under  it. 

It  may  be  said  that,  from  the  use  of  such  words,  the  pec- 
tion  was  construed  to  effect  a  repeal,  yet  I  think  it  also 
indicates  that  the  intention  and  object  of  the  Legislature 
was  also  to  comprehend  within  its  meaning  past  transactions. 

If  the  Legislature  had  intended  merely  to  withdraw 
Banks  from  the  operation  of  the  ninth  section  in  the  future, 
and  not  to  interfere  with  past  transactions,  it  is  only  reason- 
able to  suppose  it  would  have  indicated  such  an  intention 
by  qualifying  or  restrictive  language — by  something  similar 
to  that  contained  in  the  English  Act  (17  &  18  Vic,  chap. 
90),  which  repealed  all  existing  laws  against  usury.  That 
Act  declared  that  nothing  in  it  should  prejudice  or  affect  the 
rights  or  remedies  of  any  person,  or  diminish  or  alter  the 
liabilities  of  any  person,  in  respect  of  any  act  done  previ- 
ously to  the  passing  of  the  Statute. 
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On  tbe  whole,  my  opinion  is  that  the  Legislature  in- 
teaded  that,  after  the  passing  of  the  29-30  Vic,  for  any  act 
previously  done  by  a  Bank  in  contravention  of  the  ninth  sec- 
tion of  ch.  58,  Consol.  Stat.  C,  it  should  suffer  no  loss  or  be 
liable  to  any  penalty  or  forfeiture  ;  that  the  latter  section 
should  not  be  invoked,  as  in  the  present  case,  to  prevent  the 
plaintiffs  recovering  moneys  which,  but  for  that  section,  they 
would  have  been  entitled  to  recover ;  placing  the  money  trans- 
actions of  Banks  on  the  same  footing  and  subject  to  the 
same  rules  as  if  the  ninth  section  had  never  been  enacted., 

In  arriving  at  this  conclusion,  I  was  not  pressed  by  the 
considerations  that  influenced  the  Courts  in  many  of  the 
decided  cases.  This  is  not  a  case  of  injustice  or  of  invali- 
dating or  defeating  contracts,  or  of  interference  with  vested 
rights,  although  on  the  argument  the  case  for  the  defend- 
ants was  put  on  the  latter  ground ;  but,  as  said  by  a  learned 
Judge,  "  I  cannot  conceive  that  a  claim  not  to  make  good  a 
breach  of  contract — to  commit  injustice  with  impunity,  can  be 
truly  denominated  a  vested  right."  Per  Dr.  Lushington,  In 
re  The  Ironsides  (31  L.  J.  Adm.  Cas.  129.) 

I  see  no  public  policy  invaded,  nor  any  infringement  of 
the  principle,  '•''Nova  constitutio  futuris,''  &c.,  by  our  giv- 
ing to  the  section  a  construction  which  I  think  is  in  keeping 
with  the  spirit  and  object  of  the  Legislature.  As  said  by 
Pollock,  C.  B.,  in  Flight  v.  Eeed  (1  H.  k  C.  715),  "No 
facility  should  be  given  to  escape  from  an  obligation  to  re- 
pay a  real  advance  of  money,  or  evade  a  contract  willingly 
made,  though  interest  should  have  been  contracted  for  which 
used  to  be  at  a  rate  called  usurious." 

As  to  the  case  of  The  Bank  of  Montreal  v,  Scott  (17  C. 
P.  358),  that  was  an  action  brought  before  the  passing  of 
the  Act  29-30  Vic,  to  which  the  defendant  pleaded  usury. 
The  issue  was  tried,  and  the  jury  found  against  the  plain- 
tiffs under  the  law  as  it  then  stood;  and,  as  I  take  it,  only 
decides  that  the  defence,  under  those  circumstances,  was 
not  affected  by  the  passage  of  the  Statute. 

Our  judgment,  in  my  opinion,  should  be  for  the  plaintiffs. 


Judgment  for  Defendants, 
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Stovin  v.  Dean. 

Agreement — Construction — Independent  covenants — Equitable  plea. 

Declaration  on  a  deed,  by  which,  in  consideration  of  $1,  the  defendant 
assigned  to  the  plaintiff  one-fourth  share  in  an  invention,  for  which  he  was 
applying  for  a  patent  in  the  United  States,  and  covenanted  to  assign  to  him 
the  same  share  in  such  letters  patent  to  be  issued;  in  consideration  whereof 
the  defendant  covenanted  to  use  his  best  endeavours  to  bring  said  patent 
into  general  use  in  the  United  States.  Breach,  that  after  the  patent  had 
been  obtained,  the  defendant  would  not  assign  to  the  plaintiff,  but  wrong- 
fully sold  his  whole  interest  to  others. 

Plea,  on  equitable  grounds,  that  the  real  consideration,  as  the  plaintiff  well 
knew,  was  not  the  $1,  but  the  plaintiff's  covenant  to  endeavour  to  bring 
the  patent  into  use  in  the  United  States :  that  the  plaintiff  wholly  neglected 
to  use  any  exertion  for  that  purpose,  but,  on  the  contrary,  did,  before  the 
sale  by  the  defendant  of  his  right^  undervalue  and  speak  against  the 
invention,  and  refused  to  allow  it  to  be  used  in  a  railway  of  which  he  was 
manager ;  that  the  defendant  was  induced  to  enter  into  the  agreement 
solely  on  account  of  the  the  plaintiff's  position  and  ability  to  serve  the 
defendant  by  his  recommendations ;  and  his  conduct  as  aforesaid  had 
been  very  prejudicial  to  the  invention.  And  so  the  defendant  said,  that 
before  any  breach  on  the  defendant's  part,  and  before  any  sale  by  him, 
the  plaintiff  withdrew  from  and  broke  his  agreement,  whereby  the  con- 
sideration for  the  defendant's  agreement  wholly  failed. 

Eed,  on  demurrer,  no  defence,  for  the  two  covenants  were  independent ; 
the  plaintiff  was  entitled  to  a  transfer  as  soon  as  the  patent  issued,  and 
the  non-performance  by  him  of  something  to  be  done  afterwards  could  not 
defeat  his  right  of  action. 

Declaration. — For  that,  by  a  certain  indenture,  sealed 
with  the  seal  of  the  defendant,  bearing  date  the  8th  October, 
1863,  then  made  between  the  defendant  of  the  one  part  and 
the  plaintiff  of  the  other  part — reciting  that  the  defendant 
had  invented  a  machine  for  the  more  perfect  combustion  of 
fuel  in  the  furnaces  of  locomotives,  for  which  he  was  making 
application  for  letters  patent  of  the  United  States  of 
America,  and  that  for  the  consideration  thereinafter  men- 
tioned he  had  agreed  to  sell  all  the  right,  title,  and  interest 
which  he  then  had  or  might  have  in  or  to  one  share  or  fourth 
part  in  the  said  invention,  in  consequence  of  letters  patent, 
therefor — it  was  by  said  agreement  witnessed,  that  for  and 
in  consideration  of  one  dollar  to  the  said  defendant  in  hand 
paid  by  the  said  plaintiff,  the  said  defendant  did  assign  and 
transfer  to  the  said  plaintiff  the  full  and  exclusive  right  to 
one  share  or  fourth  part  of  the  said  invention  ;  and  the  said 
defendant  did  by  the  said  indenture  covenant  with  the  said 
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plaintiff  to  assign  and  transfer  to  the  plaintiff  all  his  right, 
title  and  interest  to  one  share  or  fourth  part  in  said  letters 
patent  to  be  thereafter  issued  by  the  Government  of  the 
United  States  of  America  aforesaid,  to  hold  to  the  said  plain- 
tiff, his  executors,  administrators,  and  assigns,  for  the  full 
term  for  which  the  said  letters  patent  might  be  entered  ; 
in  consideration  whereof,  the  said  plaintiff  did  agree  with 
the  said  defendant  to  use  his  best  endeavours  to  bring  said 
patent  into  general  use  in  the  United  States  aforesaid. 

And  the  plaintiff  says  that  the  said  Government  of  the 
United  States  of  America  did,  after  the  making  of  the  said 
agreement,  and  before  the  commencement  of  this  suit,  issue 
letters  patent  for  the  said  invention  to  the  said  defendant ; 
and  all  conditions  were  fulfilled,  and  all  things  happened, 
and  air  times  elapsed  necessary  to  enable  the  plaintiff  to  have 
the  said  covenant  performed  by  the  defendant  on  his  part; 
yet  the  defendant,  although  after  the  granting  of  the  said 
letters  patent  by  the  said  Government  of  the  United  States, 
and  before  the  commencement  of  this  suit,  he  was  requested  so 
to  do,  did  not  nor  would  transfer  or  assign  to  the  plaintiff  his 
right,  title  and  interest  in  one  share  or  fourth  part  in  the  said 
patent,  or  any  part  thereof,  but  therein  wholly  failed  and 
made  default ;  and  the  plaintiff  further  saith  that,  although  the 
said  Government  of  the  United  States  did  issue  the  said  patent 
for  the  said  invention,  yet  the  defendant,  not  regarding  his 
covenant,  after  the  making  thereof,  and  before  the  commence- 
ment of  this  suit,  wrongfully,  and  without  the  consent  of 
the  plaintiff,  sold,  assigned,  and  transferred  unto  certain 
persons  in  the  said  United  States  of  America,  whose  names 
are  unknown  to  the  plaintiff,  all  his  right,  title  and  interest 
in  the  said  patent — by  means  of  which  said  several  premises 
the  plaintiff  lost  all  the  profits  and  advantages  which  he  other- 
wise might  and  would  have  made  and  received  from  said 
patent  and  the  use  thereof,  and  hath  otherwise  been  greatly 
damaged  and  injured. 

Plea,  on  equitable  grounds :  that  the  said  consideration 
of  one  dollar  in  the  said  indenture  witnessed  was  merely  a 
nominal  and  not  real  consideration  for  the  defendant  making 
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the  said  agreement  and  covenant  in  the  said  declaration 
mentioned,  and  that  the  true  and  real  consideration  for  the 
defendant  agreeing  to  assign  and  transfer  to  the  said  plaintiff 
all  his  right,  title  and  interest  to  one-fourth  part  in  the  said 
letters  patent,  was  the  agreement  of  the  plaintiff,  in  the 
said  indenture  and  declaration  set  forth,  to  use  his  best  en- 
deavours to  bring  the  said  patent  into  general  use  in  the 
United  States,  as  the  plaintiff  well  knew.  And  the  defend- 
ant avers  that  the  plaintiff  has  wholly  neglected  and  refused 
to  use  his  best  endeavours,  or  any  endeavour  or  exertion 
whatever,  to  bring  the  said  patent  into  general  use  in  the 
United  States,  but,  on  the  contrary  thereof,  did  before  the 
sale  by  the  defendant  of  his  right  to  the  said  patent,  under- 
value and  speak  against  the  said  invention,  and  refused  to 
permit  or  allow  the  same  to  be  used  on  the  Welland  Railway, 
of  which  the  plaintiff  was  manager,  and  of  which  the  defend- 
ant was  locomotive  superintendent,  at  the  time  the  said  agree- 
ment was  made  ;  and  the  defendant  was  induced  to  enter 
into  the  said  agreement  with  the  plaintiff  solely  dn  account  of 
the  plaintiff's  position  and  ability  to  serve  the  defendant  by 
his  recommendation  of  the  said  invention  and  patent,  and 
from  no  other  cause  ;  and  the  conduct  of  the  plaintiff  in  un- 
dervaluing and  running  down  the  said  invention  was  very 
prejudicial  to  the  defendant,  arid  prevented  him  from  realiz- 
ing great  gains  and  profits  on  account  of  his  said  invention, 
by  reason  of  his  having  so  run  down  and  undervalued  the 
said  invention.  And  so  the  defendant  in  fact  saith,  that 
before  any  breach  of  the  said  agreement  on  his  part,  and 
before  the  sale  of  the  said  patent,  the  plaintiff  withdrew  from 
and  broke  the  said  agreement  on  his  part,  whereby  the  con- 
sideration for  the  defendant's  entering  into  the  said  agreement 
wholly  failed,  and  the  plaintiff  ought  not  in  equity  and  good, 
conscience  to  be  allowed  to  claim  any  interest  in  the  said  in- 
vention or  patent,  or  in  the  proceeds  of  any  sale  thereof. 
Demurrer  and  Joinder. 

W.  Secies,  for  ihe  demurrer,  cited  Brewry  on  Injunctions, 
72  ;  Leeds  v.  Oheetham,  1  Sim.  148 ;  Mines  Royal  Socie- 
ties V.  Magnayy  18  Jur..  1028. 
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M.  C.  Cameron^  Q.  C,  contra,  cited  Wood  v.  Bwarris, 
11  Ex.  493  ;  Beis  v.  Scottish  JEquitahle  Life  Assurance  Co. 
2  H.  &  N.  19 ;  Wheelton  v.  Eardisty,  8  E.  &  B.  232 ;  B. 
&  L.  Prec.  488. 

Hagakty,  J,  delivered  the  judgment  of  the  Court. 

The  plea  avers  that  the  plaintiff's  covenant  to  use  his  best 
endeavours  to  bring  the  patent  into  general  use  in  the  United 
States  was  the  true  consideration  of  the  defendant's  contract. 
The  defendant  could  not  possibly  perform  his  agreement 
until  after  the  letters  patent  had  been  obtained. 

As  soon  as  the  patent  was  obtained  we  consider  the  plain- 
tiff was  entitled  to  require  the  transfer  of  the  one-fourth 
part,  and  an  action  would  have  lain  for  refusal  to  assign  on 
reasonable  request.  This  would  be  substantially  before  the 
plaintiff  could  do  much,  if  anything,  to  perform  his  part  of 
the  bargain  ;  and  so,  if  this  defence  be  available,  a  complete 
cause  of  action  would  vest  in  the  plaintiff  before  any  breach 
by  him  of  his  agreement. 

The  covenants  appear  to  be  wholly  independent  of  each 
other,  and  each  party  is  liable  to  the  other  for  damages  for 
any  breach.  The  equitable  defence  is  simply  this,  that  the 
defendant  is  released  from  assigning  the  stipulated  share  in 
the  patent,  by  reason  of  the  plaintiff's  breach  of  his  cove- 
nant to  do  something  towards  furthering  the  use  of  the 
invention  after  patent  granted,  the  latter  being  something 
which  in  contemplation  of  the  contracting  parties  would 
naturally  have  to  be  done  subsequently  to  the  plaintiff  be- 
coming the  owner  of  the  one-fourth  share.  It  could  hardly 
be  expected  that  the  plaintiff  should  be  required  to  labour  to 
spread  the  use  of  the  patent  unless  or  until  he  had  acquired 
his  stipulated  share. 

Therefore  it  seems  to  us  that  the  covenants  are  wholly  in- 
dependent, and  that  the  non-performance  by  the  plaintiff  of 
something  he  was  to  do  after  the  patent  had  been  obtained, 
can  be  no  defence  to  a  covenant  to  assign  the  one-fourth 
share,  which  the  plaintiff  might  have  required  as  soon  as  the 
patent  was  obtained.    Otherwise  the  defendant  would  prac- 
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tically  have  the  right  to  refuse  to  perform  his  contract  to 
assign  until  he  saw  whether  the  plaintiff  would  or  would  not 
perform  his  agreement  to  endeavor  to  extend  its  use  in  the 
United  States. 

The  defendant  seeks  to  offset  the  plaintiff's  breach  of  one 
independent  covenant  against  his  own  breach  of  another. 
There  was  really  no  connection  between  the  two  things.  It 
is  not  suggested  why  full  satisfaction  cannot  be  obtained 
from  the  plaintiff  in  damages  for  his  subsequent  breach  of 
contract. 

This  is  not  a  case  of  any  mistake  in  the  terms  of  the  con- 
tract, or  of  bad  faith  in  either  contracting  party  when  the 
contract  was  entered  into.  It  is  simply  asking  to  be  excused 
from  performing  a  stipulated  bargain  because  the  other 
party  had  failed  to  perform  some  matters  subsequent. 

We  cannot  understand  why  any  different  rule  should  pre- 
vail in  equity  to  the  rule  of  law  in  a  case  of  breach  of  inde- 
pendent covenants  like  these.  See  Brewry  ou  Injunctions, 
72,  and  cases  there  cited. 

If  the  true  consideration  for  this  bargain  had  been  that 
the  plaintiff  covenanted  twelve  months  after  the  issuing  of 
the  letters  patent  to  pay  £100,  would  the  non-payment  of 
this  sum  be  a  defence  to  an  action  for  not  assigning  the  one- 
fourth  share,  even  if  the  action  had  not  been  brought  till 
after  the  twelve  months,  and  especially  in  the  absence  of  any 
allegation  that  the  plaintiff  was  unable  to  meet  his  engage- 
ments ?  We  think  not,  and  that  both  at  law  and  in  equity 
the  defendant  would  be  left  to  his  cross  action.  The  only 
difference  here  is,  that  the  damages  are  not  ascertained  by 
the  act  of  the  parties,  but  must  be  estimated  by  a  jury.  We 
cannot  see  any  difference  in  the  principle. 

We  think  the  plaintiff  should  have  judgment. 


Judgment  for  plaintiff .  ^ 
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Gushing  v.  McDonald. 

Statute  of  Limitations — C.  S.  U.  C,  ch.  88,  sec.  3 — Tax  sale — Payments  to 
wrong  officer — 3  Vic,  ch.  46. 

In  ejectment  the  plaintiff  claimed  under  a  tax  deed  made  in  1842,  coming  with- 
in the  3  Vic.  ch.  46.  Defendant  proved  a  paper  title  from  the  patentees, 
and  gave  evidence  of  possession  held  from  1846,  for  more  than  twenty 
years  before  this  action.  The  jury  having  found  for  the  defendant,  Held, 
without  deciding  the  validity  of  the  tax  sale,  that  he  had  acquired  a 
good  title  under  the  Statute  of  Limitations,  against  which  the  plaintiff 
was  not  protected  by  sec.  3  of  Consol  Stat.  U.  C.  ch.  88. 

Quaere,  as  to  the  effect  of  3  Vic.  ch.  46,  and  of  the  payment  of  taxes  made 
by  the  detendant  to  the  wrong  of&cer,  as  stated  in  the  case. 

Ejectment  for  lots  40  and  41  in  the  8tli  concession  of 
Osgoode,  in  the  County  of  Carleton. 

The  case  was  tried  before  Adam  Wilson,  J.,  at  Ottawa. 

The  defence  was  limited  to  the  south  half  of  the  north 
half  and  the  south  half  of  lot  40,  and  to  lot  41. 

The  plaintiff  claimed  by  deed  from  one  Perkins  and  wife 
to  him.  Sheriff  Treadwell  conveyed  lot  40  to  this  plaintiff 
by  deed,  dated  22nd  June,  1842,  and  conveyed  lot  41  to 
Lyman  Perkins  by  deed,  dated  2nd  November,  1842,  and 
Perkins  conveyed  to  the  plaintiff  by  deed  on  the  27th  May, 
1853. 

Defendant's  paper  title  was  clearly  proved  from  the 
patentees,  and  he  also  claimed  by  length  of  possession. 

Numerous  objections  were  taken  to  the  validity  of  the 
plaintiff's  tax  title. 

It  was  proved  that  the  Treasurer's  warrant  was  ordered  and 
issued,  dated  20th  September,  1836,  and  received  by  the 
Sheriff  on  the  27th  of  October,  1836,  including  these  lots 
and  others  as  eight  years  in  arrear  to  the  1st  of  July,  1836. 
The  lands  were  offered  for  sale  on  the  17th  of  April,  1839, 
at  L'Orignal,  at  an  upset  price  of  2s.  6d.,  and  again  on  the 
19th  of  June,  1839,  when  they  were  sold.  To  a  warrant  so 
acted  upon  objection  was  taken,  which  was  sufficiently 
answered  by  reference  to  the  statute  3  Yic.  ch.  46,  and  the 
case  decided  thereon,  as  to  lands  in  the  same  township,  sold 
at  the  same  time-:  Hamilton  v.  McDonald,  22  U.  C.  R.  136. 

As  to  the  advertisements  directed  by  this  Act,  the  Sheriff 
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produced  a  copy  of  an  advertisement  which  he  published, 
but  no  papers  containing  the  advertisements  were  produced. 
He  said  it  was  in  the  official  Gazette  he  thought,  and  as 
there  was  no  paper  published  in  the  district,  he  thought  he 
published  it  in  the  Bytown  Oazette,  and  he  thought  also  in 
a  Cornwall  paper.  He  said  he  did  all  that  was  correct : 
posted  up  throughout  the  district,  and  in  every  township,  and 
distributed  copies  to  individuals,  having  got  100  or  200  copies 
printed  and  distributed. 

This  mode  of  proof  of  the  statutable  advertisements  was 
objected  to,  and  leave  given  to  move  for  a  nonsuit  thereon. 
General  evidence  was  given  as  to  no  distress  being  on  the 
lands. 

The  Treasurer  proved  there  was  nothing  in  his  books  to 
shew  taxes  paid  for  the  time  they  were  stated  to  be  in  arrear. 

Leave  was  given  to  move  for  a  nonsuit  on  the  following 
objections  taken  to  the  plaintiff's  case:  1.  That  the  Sheriff 
sold  for  too  much.  2.  As  to  the  warrant  ceasing  to  exist 
before  sale,  (already  noticed).  3.  That  the  Statute  3  Vic, 
ch.  46,  only  confirms  the  sale  as  if  7  Wm.,  IV.  ch.  19,  had 
not  been  passed.  4.  If  this  last  Act  does  not  apply,  the  sale 
should  have  been  in  the  Township  of  Osgoode.  5.  No  legal 
evidence  of  publication.  6.  That  the  lots  were  not  mention- 
ed in  the  Sheriff's  notice  filed,  calling  on  parties  to  produce 
their  receipts,  and  therefore  the  sale  was  invalid.  7.  No 
evidence  of  advertisement  under  the  warrant.  8.  No  evidence 
of  search  for  distress. 

For  the  defence,  beside  proof  of  paper  title,  it  was  sought 
to  prove  that  taxes  had  been  paid.  A  receipt  in  full  for 
taxes  on  the  two  lots  to  the  1st  of  July,  1828,  signed  by  A. 
Macdonald,  Sheriff  of  Ottawa  ;  another  receipt  for  10s.  lOd., 
taxes  on  these  lots,  dated  Cornwall,  26th  April,  1833,  signed 
D.  Macdonell ;  and  another  with  the  same  signature,  dated 
Cornwall,  5th  March,  1837,  for  £2  14s.  were  produced. 
The  receipts  both  said,  *'  To  be  paid  to  the  Treasurer  of  the 
Ottawa  district."  Frats,  one  of  the  plaintiff's  family,  said 
he  paid  the  money  to  McDonald,  who  he  understood  was 
Treasurer;  he  enquired  for  the  Treasurer's  office,  and  went 
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into  it.  Frats  lived  in  the  district  in  which  he  so  paid  the 
taxes.  And  again,  there  was  a  receipt  proved  of  £4:  9s.  4d. 
paid  by  Frats  for  taxes  on  these  lots  to  the  Treasurer  of 
the  Ottawa  District,  on  the  26th  May,  1842,  The  witness 
Henry  Frats  said  he  heard  of  the  sale,  and  went  to  L'Orignal 
on  the  26th  of  May,  1842,  took  all  the  tax  receipts,  went  to 
Johnston,  the  Treasurer  there,  and  shewed  him  the  receipts. 
He  said  he  did  not  know  of  the  sale  ;  he  made  up  the  bill,  and 
witness  paid  up  and  got  receipt  in  full  to  the  1st  January,  1842. 
He  made  up  the  account  from  his  books  ;  witness  told  him  he 
came  to  redeem  the  lands  that  he  heard  had  been  sold. 

Evidence  was  given  as  to  McDonald,  the  father  of  the 
defendant,  clearing  the  land  in  1846,  and  putting  in  a  crop 
that  fall,  and  possession  was  proved  from  thence  onward. 
He  said  the  land  was  not  assessed  on  the  collector's  roll  till 
1846,  and  from  that  time  he  paid  the  taxes.  In  1844  or 
1846,  a  witness  proved  that  he  told  the  plaintiff  a  man 
claimed  lot  40 ;  he  was  not  sure,  but  probably  told  him 
McDonald  was  the  claimant,  (as  he  knew  he  was).  It  was 
also  proved  that  Perkins  lived  in  Ottawa  from  1840. 

For  the  plaintiff  it  was  proved,  in  reply,  that  the  "  D. 
Macdonell  "  signed  to  the  receipts  of  1833,  and  1837,  was  in 
the  handwriting  of  Donald  Macdonell,  who  was  Sheriff  in  1833, 
but  in  1837  the  witness  thought  Mr.  Martin  was  Sheriff ; 
he  was  not  aware  of  any  connection  between  him  and  the 
Treasurer.  The  Sheriff's  office  was  kept  in  Cornwall,  and 
the  Treasurer's  office  was  kept  in  his  own  house  at  St. 
Andrews,  six  miles  from  Cornwall. 

Henry  Frats,  being  recalled,  said  when  he  paid  Macdonell 
in  1837,  the  latter  said  he  was  acting  for  the  Treasurer  of 
the  Eastern  District. 

The  learned  Judge  told  the  jury  that  there  was  no  evi- 
dence of  either  plaintiff  or  Perkins  having  knowledge  of 
possession  having  been  taken  more  than  twenty  years  before 
suit,  holding  that  the  proviso  as  to  notice  in  the  Statute 
applied  equally  to  them  as  to  ordinary  patentees,  but  he  left 
it  to  them  to  find  as  a  fact,  also,  whether  the  taxes  had  been 
paid  in  1833,  to  a  properly  authorised  person.    He  said  he 
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thought  the  payment  was  not  properly  made.    The  Trea- 
surer's books  had  been  burned  in  1834,  so  that  it  could  not 
now  be  shewn  whether  the  Ottawa  Treasurer  ever  got  the 
taxes  paid  to  the  Eastern  District  Sheriff. 
The  jury  found  for  the  defendant. 

S.  Richards,  Q.  C,  obtained  a  rule  for  a  new  trial  on  the 
law  and  evidence,  and  because  the  verdict  was  perverse  and 
against  the  Judge's  charge. 

Spencer  shewed  cause,  repeating  the  objections  raised  at 
the  trial. 

Hagarty,  J.,  delivered  the  judgment  of  the  Court. 

We  are  not  surprised  at  the  jury  taking  the  view  of  the 
case  most  favourable  to  the  true  owners,  who,  from  the 
earliest  date,  seems  to  have  been  anxiously  endeavouring 
to  pay,  and  as  they  thought  actually  paying  the  taxes, 
and  as  soon  as  they  heard  of  the  sale  paying  up  all  the 
arrears,  as  they  thought,  to  the  proper  officer  in  1842, 
prior  to  the  date  of  the  Sheriff 's  deed.  The  plaintiff  and 
Perkins  for  twenty-four  years  made  no  attempt  to  enforce 
their  title,  during  all  which  time  the  owners  regularly  paid 
the  yearly  taxes.  It  is  conceded  that  the  aid  of  Stat.  3 
Yic,  ch.  46  is  required  to  support  this  sale  under  the  cir- 
cumstances. Then  comes  the  proviso  that  the  Sheriff  shall 
immediately  publish  a  list  of  all  the  lands  so  sold  by  him  in 
the  Upper  Canada  G-azette,  and  in  at  least  one  newspaper 
in  the  Eastern  and  Bathurst  Districts,  and  also  in  not  less 
than  four  public  places,  &c. ;  and  it  might  be  lawful  for  him, 
within  two  years  after  the  date  of  such  advertisements,  to 
convey  the  lands  sold  to  the  respective  purchasers. 

There  was  evidence  to  go  to  the  jury  to  support  the  defence 
of  twenty  years — the  actual  possession  by  McDonald,  the 
patentee's  vendee,  commencing  a  little  over  twenty  years 
before  the  commencement  of  the  suit,  and  several  years  after 
the  right  of  the  plaintiff  and  of  Perkins,  through  whom  he 
claimed  one  of  the  lots,  first  accrued. 

The  learned  Judge  inclined  to  the  opinion  that  the  plain- 


GUSHING  V.  M'DONALD. 


609 


tiff  was  protected  against  the  operation  of  the  Statute  of 
Limitations  by  the  want  of  notice  under  the  third  section  of 
eh.  88  Consol.  Stat.  U.  C. 

It  says,  In  the  esse  of  lands  granted  by  the  Crown  of 
which  the  grantee,  his  heirs  or  assigns  by  themselves,  their 
servants  or  agents,  have  not  taken  actual  possession  by  re- 
siding upon  or  cultivating  some  portion  thereof,  and  in  case 
some  other  'person  not  claiming  to  hold  under  such  grantee 
has  been  in  possession  of  such  land,  such  possession  having 
been  taken  while  the  land  was  in  a  state  of  nature,  then  un- 
less it  can  be  shewn  that  such  grantee  or  such  person  claim- 
ing under  him  while  entitled  to  the  lands  had  knowledge  of 
the  same  being  in  the  actual  possession  of  such  other  person, 
the  lapse  of  twenty  years  shall  not  bar  the  right  of  such 
grantee  or  any  person  claiming  under  him  to  bring  an  action 
for  the  recovery  of  such  land,  but  the  right  to  bring  such 
action  shall  be  deemed  to  have  accrued  from  the  time  that 
such  knowledge  was  obtained." 

We  are  of  opinion  that  the  clause  cannot  protect  the  plain- 
tiff from  the  operation  of  the  Statute.  The  case  provided 
for  is,  where  a  person  not  claiming  under  the  grantee  takes 
possession  of  wild  land  without  the  knowledge  of  the  grantee 
or  those  claiming  under  him.  The  case  before  us  is  just  the 
opposite  in  its  complexion.  The  grantee  or  his  vendee  was 
the  person  taking  possession  of  his  own  estate.  The  person 
claiming  the  estate  then  and  now,  who  is  sought  to  be  barred 
by  the  twenty  years,  is  most  certainly  not  the  grantee,  his 
heirs  or  assigns,  who  had  not  taken  actual  possession,"  &c. 
&c.  The  patentee's  vendee  having  a  perfect  paper  title 
entered  into  actual  possession,  and  has  held  it  for  twenty 
years  after  the  right  of  entry  now  sought  to  be  enforced 
first  accrued  to  the.  plaintiff.  Therefore  it  seems  to  us  that 
the  defendant  is  either  now  in  possession  of  his  estate  by  his 
paper  title  perfect  against  all  the  world,  or  if,  as  the  plain- 
tiff contends,  his  estate  wholly  ceased  or  was  forfeited  by  the 
sale  for  taxes  in  1842,  and  a  new  estate  with  a  right  of  entry 
vested  in  the  plaintiff  in  1842,  then  the  Statute  of  Limitations 
has  barred  that  right  of  entry, 
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With  this  view  of  the  law,  and  the  jury  having  found,  as 
we  think  rightly,  for  the  defendant,  we  deem  it  unnecessary 
to  discuss  the  many  objections  raised  to  the  plaintiff's  title. 
The  curious  provisions  and  wording  of  the  Statute  8  Vic. 
ch.  46  would,  we  think,  raise  many  questions  for  argument. 
Had  this  defendant  lost  his  estate  under  the  facts  proved  in 
the  evidence  of  the  constant  attempts  made  in  good  faith  to 
pay  all  taxes  due  thereon  for  the  last  forty  years,  it  would 
be  a  most  unfortunate  result. 

We  think  the  verdict  must  stand,  and  the  rule  for  new 
trial  be  discharged. 

Rule  diseharged. 


Earnshaw  v.  Tomlinson. 

Evidence — Declarations. 

In  an  interpleader  to  try  the  right  to  goods  seized  under  execution 
against  A.  and  B.  and  claimed  by  the  plaintiff,  C,  a  brother  of  B. — Held, 
that  B's  statement,  while  in  possession  of  the  property  with  the  plain- 
tiff's assent,  that  it  belonged  to  his  sister,  could  not  be  evidence,  as 
against  the  plaintiff,  to  disprove  the  plaintiff's  right. 

Interpleader,  to  try  the  right  of  property  on  a  seizure 
by  the  Sheriff,  at  defendant's  suit,  against  Jonathan  and 
Earner  Earnshaw. 

The  case  was  tried  at  Toronto,  before  Adam  Wilson,  J., 
and  a  verdict  was  rendered  for  the  defendant. 

Eamer  Earnshaw,  a  brother  of  the  plaintiff,  and  an  execu- 
tion defendant,  was  examined,  and  was  cross-examined  as  to 
the  statements  made  by  him  as  to  the  ownership  of  some  of  the 
property  in  question.  He  denied  having  said  that  as  the 
execution  plaintiff  had  a  claim  against  him,  he  must  say  the 
property  was  his  sister's,  but  asserted  that  he  said  they  were 
his  brother's,  the  plaintiff ;  he  sold  a  mare,  and  took  a  note 
for  the  price  in  his  own  name.  One  Burn  was  called  to 
contradict  this  witiaess,  and  swore  that  he  told  him  that  a 
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party  in  Markham  had  a  claim  against  him,  and  he  thought 
it  better  the  property  should  go  in  his  sister's  name,  but 
spoke  of  them  only  as  his  own. 

The  learned  Judge  told  the  jury  that  Eamer  being  in 
possession  of  property  with  the  assent  of  the  plaintiff,  and 
making  declarations  that  the  property  was  the  property  of 
his  sister,  was  (under  the  circumstances)  evidence  of  such 
fact ;  that  is,  of  the  property  being  the  property  of  his 
sister,  and  so  not  the  property  of  this  plaintiff. 

The  jury  found  for  the  defendant,  the  plaintiff 's  counsel 
objecting  to  this  charge. 

Robert  A.  Harrison  obtained  a  rule  for  a  new  trial  for 
this  alleged  misdirection. — He  cited  Tay.  Ev.  4th  Ed.,  sees. 
539,  540,  541 ;  Fairlie  v.  Hastings,  10  Yes.  123. 

M.  0,  Cameron^  Q.C.,  shewed  cause. 

HAaARTT,  J.,  delivered  the  judgment  of  the  Court. 

It  is  to  be  regretted  that  any  misunderstanding  took 
place  as  to  the  true  effect  of  the  learned  Judge's  charge,  as 
the  verdict  was  otherwise  quite  warranted  by  the  evidence. 

It  was  of  course  competent  for  the  defendant  to  contradict 
Eamer's  statements,  and  the  contradiction,  if  believed, 
proving  that  he,  while  in  the  possession  of  the  property, 
asserted  it  to  be  not  the  plaintiff's,  but  his  sister's,  would 
operate,  most  probably,  very  strongly  against  his  veracity 
with  the  jury. 

But  his  declaration  could  not,  in  itself,  be  evidence  of 
the  fact  that  his  sister  owned  them  as  against  the  plaintiff, 
however  much  it  might  affect  his  own  credibility. 

We  fear  a  wrong  impression  was  (most  probably  uninten- 
tionally) conveyed  to  the  jury,  as  to  the  legal  effect  of  the 
witness's  statements,  and  it  is  impossible  for  us  to  measure 
the  extent  of  its  influence  on  the  verdict ;  and  we  are  there- 
fore reluctantly  obliged  to  direct  a  new  trial  without  costs. 


Rule  absolute. 
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Delong  V.  Oliver. 

Agreement  to  sell  land — Default  hy  vendee — Right  to  recover  bach  deposit. 

H.,  a  lessee  of  certain  land,  assigned  to  defendant,  who  agreed  to  sell  to 
the  plaintiff  for  $449,  and  received  $100  on  account.  The  plaintiff  leav- 
ing made  default  in  his  other  payments,  the  defendant  sold  to  one  C,  for 
$349,  stipulating  with  him  that  he  should  give  the  plaintiff  a  chance  of 
redeeming  the  place  for  the  same  sum,  which  C.  said  the  plaintiff  agreed 
but  failed  to  do. 

Held,  following  Campbell  v.  Grier,  10  C.  P.  295,  that  the  plaintiff  could  not 
receive  back  the  $100  on  the  common  counts,  for  the  agreement  having 
been  abandoned  through  his  inability  to  fulfil  it,  there  could  be  no  im- 
plied promise  on  defendant's  part  to  refund  the  deposit. 

Common  money  counts.    Plea — Never  indebted. 

The  case  was  tried  before  Adam  Wilson,  J.,  at  Woodstock. 

It  appeared  that  a  lease  for  years  was  made  by  the  guar- 
dians of  the  owner  in  fee  to  Samuel  Hillman  in  1862. 
Shortly  after  Hillman  assigned  it  to  the  defendant,  and  while 
the  defendant  was  assignee  it  was  proved,  wholly  from  his  ad- 
missions, that  he  had  agreed  to  sell  or  had  sold  it  to  the  plain- 
tiff for  $449,  of  which  the  plaintiff  had  paid  down  $100,  and 
was  to  pay  him  $100  more  forthwith,  but  had  made  default 
in  his  payments  :  that  the  defendant  had  tried  several  times  to 
get  the  money  from  the  plaintiff.  Alexander  Cuthbert,  the 
agent  of  the  landlord,  was  pressing  the  defendant  for  the  rent, 
and  defendant  was  putting  him  off,  on  the  ground  of  the 
plaintifi 's  default.  The  defendant  then,  on  the  19th  of  No- 
vember, 1864,  by^deed,  assigned  the  term  to  Cuthbert,  for 
$349. 

Cuthbert  swore  that  defendant  bargained  with  him  that 
he  was  to  give  the  plaintiff  a  chance  to  redeem  the  place  on 
paying  the  same  money.  Cuthbert  said  he  offered  it  to  the 
plaintiff  for  the  same  money,  and  the  plaintiff  agreed  to 
redeem,  but  did  not  do  so. 

A  nonsuit  was  moved  for,  and  granted,  leave  being  re- 
served to  the  plaintiff  to  move  to  enter  a  verdict  for 
him. 

In  Michaelmas  term,  B.  Gr.  Miller  obtained  a  Kule  Nisi 
accordingly,  and  in  this  term  Bead,  Q.C.,  shewed  cause, 
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citing  Camphell\.  Grier,  10  C.  P.  295 ;  Sug.  V.  and  P.,  14th 
Ed.,  p.  40. 

Hagakty,  J.,  delivered  the  judgment  of  the  Court. 

The  learned  Judge  at  the  trial  laid  some  stress  upon  the 
fact  that  defendant  assigned  to  Cuthbert  subject  to  the 
plaintiff's  right,  so  that  his  bargain  was  really  not  deter- 
mined. 

The  case  is,  we  think,  governed  by  that  in  our  own  Court 
of  Common  Pleas,  Campbell  v.  Qrier.  The  then  Chief 
Justice  says  :  "  The  plaintiff  is  not  entitled  to  recover  on 
the  common  counts.  The  facts  distinctly  shew  that  the 
abandonment  of  the  agreement  arose  from  the  plaintiff's  ina- 
bility to  fulfil  it,  and  no  implied  promise  on  the  defendant 's 
part  to  refund  the  deposit  could  arise  on  such  a  ground, 
.any  more  than  if  the  plaintiff  had  directly  refused  to  fulfil 
his  engagement.  The  defendant  seemed  to  have  been  wil- 
ling to  complete  the  sale,  and  the  plaintiff  was  unable  to 
complete  the  purchase."  He  refers  to  Healey  v.  Bongard 
(1  C.  P.  212),  HosUns  v.  Mitcheson  (14  U.  C.  R.  551). 
This  case  of  Campbell  v.  Grier,  after  a  second  trial,  is 
again  reported  in  11  C.  P.  234,  and  the  same  view  of  the 
law  repeated.  Sug.  V.  and  P.  14th  Ed.  40,  seems  to  adopt 
the  same  view. 

We  think  the  case  of  Campbell  v.  Grier  binds  us  until 
reversed  in  error. 


Hule  discharged. 
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Barr  v.  The  Canada  Life  Assurance  Company. 

Boundary  Line  Commissioners — Evidence  and  effect  of  their  proceedings. 

The  point  in  dispute  being  the  boundaries  of  the  N.E.  quarter  of  lot  21, 
it  was  sworn  that  there  were  no  original  posts  between  20  and  21,  nor 
at  lot  19  ;  and  the  plaintiff  then  offered  to  prove  that  a  requisition  had 
been  made  to  the  Boundary  Line  Commissioners,  to  settle  the  line  be- 
tween 19  and  20,  by  the  parties  interested  therein,  and  that  they  did  so 
and  planted  monuments  ;  but  as  no  award  had  been  filed,  and  no  record 
of  the  proceedings  could  be  found,  he  relied  upon  oral  testimony  only, 
and  upon  acts  and  work  on  the  ground. 

Held,  inadmissible  ;  for  1.  There  was  nothing  to  shew  that  the  documents 
required  had  ever  been  drawn  up,  so  as  to  let  in  the  secondary  evidence ; 
2.  The  owner  of  21,  not  being  necessarily  interested,  would  not  be 
bound  by  the  award,  unless  a  party  to  the  proceedings,  of  which  no 
proof  was  offered;  and,  3.  Posts  between  19  and  20,  if  planted  by  the 
Commissioners,  would  not  be  equivalent  to  original  posts,  by  which  the 
site  of  the  lost  monument,  shewing  the  boundary  of  21,  could  be  deter- 
mined. 

The  omission  to  file  the  award,  if  the  evidence  had  been  in  other  respects 
sufficient,  would  not  have  been  fatal. 

Declaration  on  a  covenant  that  defendants  had  right  to 
convey  to  the  plaintiff  the  north-west  quarter  of  lot  number 
twenty,  and  the  north-east  quarter  of  lot  number  twenty- 
one,  in  the  second  concession  of  the  township  of  East 
Oxford,  in  fee  simple  absolute.  Breach,  as  to  the  north- 
east quarter  of  number  21,  that  one  Newton  Perry  had 
lawful  right  and  title  to  ten  acres  thereof,  and  afterwards 
granted  the  same  to  one  William  Peers,  who  entered  upon 
the  plaintiff  and  expelled  him,  and  still  keeps  him  out,  and 
who  brought  an  action  of  trespass  against  the  plaintiff  for 
entry  upon  the  same,  and  the  said  defendant  had  notice  to 
defend,  and  refused,  whereby  &c. 

Plea. — That  Newton  Perry  had  not,  at  the  time  of  mak- 
ing the  said  indenture,  lawful  right  or  title  to  any  part  of 
the  north-east  quarter  of  number  twenty-one,  nor  did  he 
grant  the  same  to  the  said  William  Peers.  Issue. 

The  trial  took  place  at  Woodstock,  in  April  last,  before 
Morrison,  J. 

The  point  in  dispute  between  the  parties  turned  upon 
the  proving  what  were  the  true  boundaries  of  the  N.E. 
quarter  of  number  twenty-one,  in  order  to  establish  that 
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Newton  Perry  had  title  to  a  part  of  the  land  conveyed  by 
defendants  to  the  plaintiff. 

It  was  admitted  that  one  Hamlin  became  entitled  to 
the  whole  of  number  twenty-one  by  conveyance  from  the 
grantee  of  the  Crown,  and  that  Hamlin,  by  deed,  dated 
21st  January,  1834,  conveyed  to  Newton  Perry  one  hun- 
dred acres,  more  or  less,  of  this  lot,  being  the  north  end 
thereof,  and  described  by  metes  and  bounds,  commencing 
at  the  north-east  angle  of  the  lot :  that  Perry,  by  deed 
dated  29th  December,  1862,  conveyed  to  Schriber  fifty 
acres,  being  the  east  part  of  the  north  end  of  the  lot,  the 
description  commencing  at  the  N.E.  angle  of  the  lot,  and 
following  the  description  in  the  preceding  deed  in  course 
and  distance,  i.  e.  S.  15^  40''  E.,  33  c,  70  1.,  but  only 
going  part  of  the  distance,  i.  e.  14  c,  90  links,  on  the  second 
course  of  S.  78°,  30''  W.  These  fifty  acres  became  vested  in 
one  Carroll  in  fee,  and  he  mortgaged  the  N.E.  quarter  of 
the  lot  to  one  Ball,  on  the  23rd  March,  1857.  On  the 
24th  August  following,  Ball  duly  assigned  this  mortgage  to 
the  defendants,  who  conveyed  to  the  plaintiff  the  N.W.  quarter 
of  number  20,  and  the  N.E.  quarter  of  number  21,  &c. 

Then  the  plaintiff  called  a  witness,  who  had  formerly 
owned  the  north-east  quarter  of  number  20,  and  who  proved 
that  there  were  no  original  monuments  to  be  found  between 
numbers  20  and  21,  nor  at  number  19.  The  plaintiff  then 
proposed  to  prove  that  a  requisition  had  been  made  to  the 
Boundary  Line  Commissioners  to  settle  the  boundary  line 
between  numbers  19  and  20,  by  the  parties  interested  there- 
in ;  that  the  commissioners  did  so,  and  planted  monuments ; 
but  that  no  award  was  filed,  according  to  the  statute,  nor 
was  any  record  to  be  found  of  the  proceedings  ;  and  he  pro- 
posed to  prove  by  oral  testimony  that  such  proceedings 
were  had,  and  such  boundary  was  settled,  and  by  acts  and 
work  on  the  ground  that  it  was  so  settled  by  the  commis- 
sioners, without  producing  any  documents  or  papers. 

The  learned  Judge  ruled  this  evidence  was  not  admissible, 
and  the  plaintiff's  counsel  stating  that  he  had  no  other 
mode  of  proving  the  boundaries  of  the  land  in  question,  to 
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enable  him  to  shew  want  of  title  in  the  defendants,  sub- 
mitted to  a  non-suit. 

Freeman^  Q.C.,  obtained  a  rule  calling  upon  the  defend- 
ants to  shew  cause  why  the  non-suit  should  not  be  set  aside, 
the  learned  Judge  having  improperly  ruled  that  no  evidence 
of  a  survey  made  and  monuments  placed  by  the  Boundary 
Line  Commissioners  could  be  received  unless  their  report  or 
award  had  been  duly  filed.  He  cited  Regina  v.  Rose^ 
12  U.  C.  R.,  639  ;  Raile  v.  Qronson,  9  C.  P.  1,  13. 

M.  0.  Cameron,  Q-C,  shewed  cause,  citing  Havens  v. 
Donaldson,  1  U.  C.  K.  371 ;  Vivian  v.  Campbell,  7  C.  P., 
175. 

Draper,  C.  .  J.,  delivered  the  judgment  of  the  Court. 

If  no  other  ground  had  existed ,  upon  which  the  plaintiff 
was  non-suited  but  that  stated  in  the  rule,  we  must  in 
deference  to  decided  cases  have  made  the  rule  absolute,  for 
it  has  been  more  than  once  held  that  the  statutes  are  only 
directory  in  regard  to  the  filing  of  the  award. 

But  the  learned  Judge's  report  of  the  case  shews  that 
there  was  much  more  involved  than  the  mere  question  that 
the  award  or  judgment  of  the  commissioners  was  not  filed. 
It  was  proposed  to  prove  by  merely  oral  testimony  that  the 
commissioners  had  been  called  upon  to  act.  No  paper  or 
document  of  any  kind  was  produced,  and  beyond  the  fact 
that  no  such  documents  were  filed  where  the  law  required 
no  account  of  them  was  given,  no  evidence  that  they  ever 
were  drawn  up.  That  secondary  evidence  of  lost  docu- 
ments may  be  given,  no  one  doubts ;  but  that  proposition  in- 
volves the  assertion  that  they  once  existed.  Acts  and  work 
on  the  ground,  which  the  plaintiff  proposed  to  prove,  would 
not  establish  the  award  or  judgment  which  recorded  those 
acts,  or  shew  that  any  such  award  or  judgment  was  ever 
drawn  up  ;  and  if  it  all  rested  in  parol,  and  in  acts  and  work 
on  the  ground,  it  would  not  be  what  the  statutes  required. 

But  underlying  all  this  , is  another,  and  as  appears  to  us 
unanswerable  objection.    The  evidence,  if  received,  and  if 
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it  fulfilled  the  hope  of  the  plaintiff's  counsel,  related  wholly 
to  a  boundary  between  lots  numbers  nineteen  and  twenty, 
and  to  a  monument  planted  to  establish  that  boundary. 

Now,  whether  we  assume,  for  it  no  where  distinctly  ap- 
pears, that  number  nineteen  was  to  the  east  or  west  of 
number  twenty-one,  we  may  certainly  assume  that  number 
twenty  separated  these  two  lots,  and  that  in  a  dispute  as  to 
the  boundary  line  between  nineteen  and  twenty,  the  owners 
of  number  twenty-one  were  not  necessarily  interested ;  and 
unless  they  were  parties  to  the  requisition,  the  award  (how- 
ever well  proved)  would  not  bind  them  or  any  one  claiming 
by,  through,  or  under  them.  It  would  be  res  inter  alios 
acta.  No  evidence  whatever  was  offered  to  connect  the 
then  owners  of  number  twenty-one  with  this  proceeding 
before  the  commissioners. 

Further,  if  it  were  clearly  proved  that  the  commissioners 
did  in  fact  plant  a  monument  to  mark  the  boundary  be- 
tween lots  numbers  nineteen  and  twenty,  and  to  regulate  the 
side-line  between  those  lots,  no  statute  gives  to  the  acts  of 
the  commissioners  any  binding  effect  except  as  to  the 
parties  who  are  before  them,  nor  does  it  make  posts  planted 
by  them  equivalent  to  posts  planted  at  the  original  survey, 
so  that  they  can  be  made  use  of  to  ascertain  and  determine 
the  site  of  other  monuments  that  are  lost,  in  the  manner 
provided  by  the  Surveyors'  Act. 

For  these  reasons  we  think  the  rule  to  set  aside  the  non- 
suit should  be  discharged. 

Rule  disoharged. 


VOL.  X^VI. 
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Green  et.  al.  v.  Lewis. 

Contract  made  in  Chicago— Confiict  of  laws — Statute  of  Frauds— Agency. 

A  contract  for  the  sale  of  goods  to  the  plaintiflFs  at  a  certain  price,  pay- 
able in  Toronto,  was  made  by  the  defendant  at  Chicago,  through  his 
agent  there,  the  goods  to  be  fehipped  by  the  Grand  Trunk  Railway  from 
Toronto.  No  sold  note  was  signed  by  the  broker  until  after  action 
brought  for  the  non-delivery  ;  but  it  was  proved  that  the  17th  Section  of 
the  Statute  of  Frauds  was  not  in  force  in  Illinois.  Held,  that  the  con- 
tract, being  valid  where  it  was  made,  could  be  enforced  here,  though  not 
in  writing. 

Held,  also,  that  the  evidence,  stated  below,  sufficiently  proved  the  agent's 
authority  to  act  for  the  defendant. 

The  declaration  stated  that  on  the  1st  of  September,  1865, 
the  defendant  bargained  and  sold  to  the  plaintiffs,  and  the 
plaintiifs  bought  of  him  100  barrels  of  raw  linseed  oil, 
equal  to  4,000' gallons,  at  77Jc.  per  gallon,  payable  in  gold, 
with  no  charges  to  be  paid  by  the  defendant  in  respect  of 
package  or  cartage.  Averment,  that  all  conditions  were  ful- 
filled, &c.  ;  that  the  plaintiffs  have  always  been  ready  and 
willing  to  pay  the  price,  yet.defendant  has  not  delivered  the 
oil.    Plea — Did  not  promise. 

The  case  was  tried  at  Toronto,  in  October  last,  before 
John  Wilson,  J. 

All  the  evidence  was  taken  in  the  United  States  upon  a' 
commission.  The  principal  witness  was  Henry  C.  Colgate? 
a  commercial  broker  and  manufacturer's  agent,  as  he  des- 
cribed himself,  residing  and  doing  business  in  Chicago.  The 
defendant  carried  on  business  at  Toronto  under  the  name  of 
Kice  Lewis  &  Son.  Colgate  knew  him  only  by  doing  busi- 
ness with  him.  The  first  transaction  was  in  April,  1865. 
On  the  16th  of  August,  1865,  he  addressed  a  letter  to  the 
defendant,  by  the  name  of  the  firm,  as  follows  :  Will  you 
please  inform  me  whether  you  have  any  English  linseed  oil, 
raw  and  boiled,  on  hand,  and  what  are  your  figures  for  the 
same  in  gold.  The  market  here  is  looking  so  that  I  think  I 
can  use  some.    Please  reply  at  your  earliest  convenience." 

Defendant  wrote  in  reply,  dated  18th  of  August :  "  Your's 
of  the  16th  before  us.  In  reply  would  say  we  can  furnish 
you  with  genuine  raw  at  77Jc.,  and  double  boiled  82Jc.  per 
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gallon.  No  charge  for  package  or  cartage.  We  hope  to 
get  your  orders,  soliciting  which  we  are,  &c." 

On  the  22nd  of  August  Colgate  wrote  to  the  defendant  as 
follows.  *  *  ♦  u  ijl^e  price  of  your  oil  (raw)  laid 
down  here  would  be  $1.47  per  gallon;  the  market  price  of 
same  $1.32  to  $1.35,  and  none  to  be  had.  I  could  sell  300 
barrels  to-day  if  it  could  be  laid  down  here  at  those  figures  ; 
if  gold  should  fall,  then  I  could  make  sales.  The  general 
impression  here  is  that  oil  will  go  up  from  $1.50  to  $1.75, 
as  the  seed  crop  is  all  destroyed  by  the  late  heavy  rains. 
So  soon  as  there  is  any  margin  to  enable  me  to  make  sales 
I  will  do  so.  I  suppose  that  at  prices  quoted  you  will  allow 
me  the  regular  commission  of  50c.  per  barrel,  on  orders  sent 
to  you." 

On  the  1st  of  September,  1865,  between,  11  a.m.,  and  noon, 
Colgate  sent  from  Chicago  a  telegram  to  the  defendant  : 

"  Ship  S.  Green  &  Co.,  Chicago,  (100)  one  hundred  barrels 
raw  linseed  oil,  Grand  Trunk,  care  of  Michigan  Southern. 
Price  (77)  seventy-seven  and  (J)  one  half  cents,  gold  in 
Toronto.    Can  I  sell  (200)  two  hundred  more,  answer  ?" 

Previous  to  sending  this  message,  Colgate  had  sold  to 
S.  Green  &  Co.  the  plaintiffs,  100  barrels  of  raw  linseed  oil. 
He  swore  that  he  effected  such  sale  on  behalf  and  on  account 
of  the  defendant  at  77|c.,  gold  ;  the  oil  to  be  delivered  in 
Toronto  free  of  all  charges  for  cartage  or  package  :  that  in 
effecting  such  sale  he  was  acting  for  the  defendant;  when  he 
agreed  with  the  plaintiffs  for  the  sale  he  was  acting  as  broker 
for  the  defendant.  He  had  not  previous  to  the  sale  been 
notified  by  the  defendant,  or  on  his  behalf,  not  to  sell  oil  on 
his  account  at  the  rate  mentioned  in  the  letter  of  the  18th  of 
August.  He  delivered,  not  on  the  date,  but,  as  he  stated, 
in  pursuance  of  this  sale,  to  the  plaintiffs  a  note,  as  follows  : 

"  Chicago,  September  1st,  1865.  Sold  to  Samuel  Green  & 
.Co.,  on.  account  of  Messrs.  Rice  Lewis  &  Son,  Toronto, 
C.W.,  one  hundred  (100)  barrels  of  linseed  oil,  at  seventy- 
seven  and  one-half  (J)  cents,  gold,  or  Canada  funds.  No 
charge  for  cartage  or  package."  On  cross-examination  he 
said  he  signed  this  on  the  2nd  of  January,  1866  :  that  he 
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should  have  signed  it  sooner,  but  he  was  absent  from  the 
city  much  of  the  time. 

Colgate  stated  further,  that  between  2  and  3,  p.m.,  of  the 
1st  September,  he  received  at  his  office  a  telegram  as  fol- 
lows :  "  Americans  here  buying  up  seed  and  oil,  price  to-day 
eighty-seven  and  a  half  (87J)  cents  ;  will  be  higher  to-morrow 
Shall  we  ship — Rice  Lewis  &  Son  ?"  :  that  between  the 
18th  of  August,  1865,  and  the  1st  of  September,  between 
2  and  3,  p.m.,  he  had  not  been  notified  by  the  defendant 
of  any  change  in  the  price  of  oil,  nor  had  the  defendant 
between  those  dates  withdrawn  any  authority  given  by  him 
to  Colgate  to  act  as  his  broker  in  the  sale  of  the  oil :  that 
between  the  18th  of  August  and  the  1st  of  September,  he 
sold  to  McCormick  &  Callender  of  Chicago,  under  the 
same  authority,  100  barrels  of  raw  linseed  oil,  at  the 
same  price  and  on  the  same  terms  ;  and  at  10,  a.m.,  of  the 
1st  of  September,  he  sold  W.  D.  Harris  &  Co.  50  barrels 
of  raw  linseed  oil,  at  the  same  price  and  on  the  same  con- 
ditions :  that  the  defendant  shipped  to  McCormick  &  Cal- 
lender 50  barrels  on  the  order  he  (Colgate)  had  sent  for 
100  barrels,  and  on  the  8th  of  September  telegraphed  they 
had  done  so,  and  would  ship  the  remaining  50  ;  but  did  not 
do  so,  nor  did  they  fill  the  order  to  W.  D.  Harris  &  Co. 

He  proved  a  letter  from  defendant,  dated  Toronto,  1st 
September,  1865,  stating  that  he  should  ship  as  directed 
the  100  barrels  raw  linseed  oil,  at  77|-  cents  per  gallon,  and 
would  forward  invoice,  &c.,  in  the  course  of  a  mail  or  two  : 
that  in  regard  to  an  additional  lot  of  300  barrels  he  would 
write.  He  referred  to  the  telegram  stating  the  advance  of  ten 
cents  per  gallon  "with  prospect  of  further  jump." 

Colgate  also  wrote  to  defendant  a  letter  dated  1st  of  Sep- 
tember, 1865,  informing  him  of  the  sale  to  W.  D.  Harris  & 
Co.  that  morning,  before  the  receipt  of  defendant's  telegram 
notifying  the  change  in  prices  :  that  he  had  sold -250  barrels 
"  yesterday  and  this  A.M."  in  good  faith,  having  received 
no  notification  of  the  change  of  price  sent  on  the  18th  of 
August,  and  that  he  looked  to  them  to  fill  the  orders. 

On  the  6th  of  September,  1865,  the  defendant  wrote  to 


GREEN  ET  AL.  V.  LEWIS. 


621 


Colgate,  stating  that  at  that  time  there  was  little  prospect  of 
supplying  more  than  McCormick  &  Callender's  order  :  that 
50  barrels  were  ready  for  shipment,  and  they  expected  the 
balance  would  be  ready  in  a  day  or  two  :  that  he  hoped  to 
be  able  to  supply  part  of  the  other  lots,  but  did  not  think  it 
probable  he  could  all,  unless  he  (Colgate)  would  pay  market 
prices.  He  said  he  was  sorry  Colgate  did  not  take  the  pre- 
caution to  ascertain  if  he  could  supply  250  barrels  before  he 
sold  that  quantity  :  that  Colgate  would  not  find  anything  in 
the*  defendant's  letter  to  warrant  his  selling  any  particular 
quantity :  that  if  he  had  told  them  to  buy  300  barrels  on 
the  22nd,  instead  of  saying  he  could  sell  that  quantity,  they 
could  have  managed  it,  but  his  first  telegram  was  dated  the 
31st ; — and  finishes  by  inquiring  what  Colgate  could  give 
for  oil. 

Colgate  answered  this  by  letter,  dated  11th  of  September, 
pressing  the  fulfilling  his  sales  to  S.  Green  &  Co.,  and  to  W. 
D.  Harris  &  Co.,  remarking  that  the  defendant,  in  answer  to 
his  enquiry  as  to  price,  had  put  no  limit  to  the  amount  of 
sales,  but  that  the  defendant  would  be  pleased  to  receive  his 
orders,  and  arguing  that  the  defendant  should  have  notified 
him  of  a  change  of  prices. 

On  the  15th  of  September  the  defendant  wrote  again  to 
Colgate,  saying  that  if  it  were  possible  he  would  send  all  the 
oil  at  the  price  first  quoted.  If  not,  they  had  no  objection 
to  furnish  the  oil  without  profit,  and  thought  he  could 
manage  it  at  an  advance  of  5  to  TJ  cents  per  gallon. 
Colgate  in  reply,  by  letter  dated  19th  of  September,  insisted 
that  he  sold  as  instructed,  and  that  all  the  250  barrels  were 
sold  in  the  same  way. 

This  witness  proved  another  letter  written  by  him  to  the 
defendant,  dated  13th  of  September,  1865,  but  not  important 
to  the  present  enquiry.  He  also  produced  a  letter  from  the 
defendant  to  himself,  dated  30th  May,  1865,  stating  that  he 
had  on  hand  9  barrels  of  boiled  oil  and  14  barrels  raw,  and 
stating  the  prices,  and  stating  his  wish  to  hear  what  disposi- 
tion Colgate  could  make  of  them. 

On  cross-examination  he  said  he  had  no  other  business 
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but  that  of  agent  or  commission  merchant :  that  he  never 
purchased-  linseed  oil  or  any  similar  article  on  his  own  ac- 
count :  that  he  never  acted  as  agent  for  the  plaintiffs  nor  for 
commission  in  buying  or  selling  any  goods  for  them  :  that 
he  had  no  interest  whatever  in  the  plaintiffs'  purchase  nor  in 
their  business.  He  said  he  went  to  New  York  on  the  3rd 
of  September,  1865,  and  returned  about  the  14th,  and  re- 
mained until  about  the  12th  of  October,  and  was  in  Chicago 
a  day  or  two  in  November,  and  was  not  there  again  until  the 
2nd  of  January,  1866. 

Another  witness  was  examined  as  to  the  price  of  oil,  with 
a  view  to  damages,  and  one  of  the  firm  of  McCormick  & 
Callander  to  prove  the  partial  fulfilment  of  the  sale  of  100 
barrels  to  them  by  the  delivery  of  50  barrels,  and  a  settle- 
ment made  by  the  defendant  for  the  non-delivery  of  the 
residue. 

A  witness  was  also  called  for  the  plaintiffs,  who  stated* 
that  he  was  a  counsellor-at-^aw  residing  in  Chicago  :  that  if 
a  contract  was  made  which  was  to  be  performed  within  a 
year  for  goods  over  the  amount  of  £10,  it  need  not  be  in 
writing,  as  the  17th  Section  of  the  Statute  of  Frauds  was 
not  in  force  in  the  State,  of  Illinois :  that  when  a  contract 
states  no  time  for  delivery,  a  reasonable  time  after  making 
the  contract  would  be  the  time  for  delivery. 

A  witness,  resident  in  Toronto,  proved  that  he  was  a 
druggist  and  dealer  in  paints  and  oils  :  that  about  the  1st  of 
September,  1865,  a  clerk  of  the  defendant's  called,  wishing  to 
purchase  200  or  300  barrels  of  oil,  and  said  it  was  to  supply 
an  order  from  the  United  States :  that  the  price  rose  ten 
cents  a  gallon  in  large  lots  :  that  the  defendant  kept  small 
lots  on  hand  :  that  his  business  was  chiefly  in  hardware  : 
that  they  were  selling  oil  at  from  80  to  90  cents  a  gallon. 

A  number  of  objections  were  taken  on  the  defence,  both 
to  the  execution  of  the  commission  and  the  identification  of 
the  evidence  attached  to  it  as  that  taken  before  the  com- 
missioners, and  also  to  the  evidence  itself,  as  not  proving  a 
case  against  the  defendant. 

The  learned  Judge  ruled  in  favour  of  the  plaintiffs,  and 
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the  parties  agreed  the  verdict  should  be  taken  for  $300 
damages,  subject  to  the  opinion  of  the  Court,  who  might,  at 
the  plaintiffs'  election,  order  either  a  nonsuit  or  a  verdict  for 
the  defendant. 

M.  C.  Cameron,  Q.  C,  for  the  plaintiffs,  cited  Leroux  v. 
Broivn,  12  C.  B.  801 ;  Williams  v.  Wheeler,  8  C.  B.  N.  S. 
299,  316  ;  Gihson  v.  Holland,  13  L.  T.  Rep.  N.  S.  293  ; 
Lloyd  V.  Guilhert,  33  L.  J.  Q.  B.  241. 

Burns,  contra,  cited  as  to  the  proof  of  agency,  Trickett 
V.  Tomlinson,  13  C.  B.  N.  S.  663  ;  S.  C,  7  L.  T.  N.  S.  678  ; 
as  to  the  law  by  which  the  contract  should  be  governed, 
Carrington  v.  Roots,  2  M.  &  W.  248  ;  Bill  v.  Bament, 
9  M.  &  W.  36  ;  Acehal  v.  Levy,  10  Bing.  376  ;  Waydell 
v.  Provincial  Insurance  Qomipany,  21  U.  C.  R.  612  ; 
Tay.  Ev.  4th  Ed.  61;  Fergusson  v.  Fyffe,  8  C.  &  F. 
121 ;  The  Milford,  4  Jur.  N.  S.  417  ;  Cope  v.  Doherty, 
4  Kay  &  Johns.  376  ;  2  Kent  Com.  460  ;  Bon  v.  Lipp- 
mann,  Tudor  Lea.  Cas.  Merc.  L.  213  ;  Stor.  Conf.  L. 
6th  Ed.  241,  285;  Q-rell  v.  Levy,  16  C.  B.  K  S.  73; 
S.  C,  10  Jur.  N.  S.  210;  Melntyre  v.  Parks,  3  Mete. 
207  ;  as  to  the  objections  to  the  commission,  Milligan  v. 
Grand  Trunk  B.  W.  Co.,  16  C.  P.  191 ;  Muckle  v.  Lud- 
low, lb.  420  (a). 


(a)  A  rule  nisi  was  obtained,  inadvertently  it  would  seem,  as  the  verdict 
was  taken  subject  to  the  opinion  of  the  Court.  The  objections  taken  were, 
in  substance,  that  no  authority  to  Colgate  to  bind  the  defendant  was 
proved,  at  all  events  for  the  sale  of  any  particular  number  of  barrels  : 
that  according  to  the  law  of  Upper  Canada,  the  contract  should  have  been 
made  in  writing  :  that  the  bought  note  proved  was  not  signed  till  January, 
1866,  after  this  suit,  and  was  in  effect  the  only  contract,  atxd  did  away  with 
any  previous  verbal  one  :  that  although  a  verbal  contract  in  Illinois  might 
be  sufficient  there,  yet  in  suing  on  it  in  Upper  Cannda  the  lex  fori  must 
govern,  and  it  must  be  proved  by  such  evidence  as  would  be  sufEcicuJ;  there, 
i.e.  by  writing :  that  the  alleged  verbal  contract  was  to  be  performed  by 
the  defendant  at  Toronto,  and  the  oil  shipped  there  for  the  plaintiffs,  and 
the  price  to  be  paid  there,  so  that  it  must  be  sufficient  within  the  Statute 
of  Frauds  :  that  the  contract,  if  made  in  Illinois,  was  not  binding  on  the 
defendant  till  he  adopted  it,  or  unless  it  was  shewn  that  he  had  the  quantity 
of  oil,  which  it  was  proved  that  he  had  not :  that  the  commission  was  im- 
properly executed,  being  to  four  commissioners  and  executed  only  by 
three,  that  there  was  no  proper  affidavit  of  execution,  and  the  evidence  was 
not  identified,  nor  was  it  shewn  what  oath  the  commissioners  took. 
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Hagarty,  J.  delivered  the  judgment  of  the  Court. 

As  to  the  objections  to  the  commission,  we  do  not  think 
they  should  prevail.  The  defendant  attended  with  counsel 
and  witnesses  before  the  three  commissioners,  apparently 
without  objection ;  and  the  due  swearing*of  the  commissioners, 
we  think,  appears  from  the  aflSdavit  of  execution ;  and  the 
evidence  annexed  is  sufficiently  identified. 

The  parties  at  the  trial  consented  to  a  verdict  subject  to 
the  opinion  of  the  Court.  No  power,  however,  was  reserved 
to  us  to  draw  inferences,  and  we  assume  that  our  duty  is 
merely  to  see  if  any  legal  objection  exists  to  the  plaintiffs 
obtaining  or  holding  such  verdict. 

As  to  the  authority,  we  think  there  was  evidence  to  go  to 
the  jury  of  the  defendant  or  his  agents  writing  the  letters 
produced  to  Colgate.  His  evidence  shews  that  the  defend- 
ant, at  least  in  the  McCormick  sale,  acted  on  the  letters  so 
produced. 

We  think,  also,  there  was  evidence  that  the  defendant, 
knowing  Colgate  to  be  a  broker  and  getting  a  commission  on 
sales  at  a  specified  rate,  expressed  his  readiness  to  furnish 
oil  at  a  named  price,  and  solicited  Colgate's  orders  therefor, 
and  that  they  knew  he  could  sell  300  barrels  :  and  that  the 
defendant  adopted  a  sale  of  100  barrels  made  by  the 
broker  to  McCormick  &  Callender,  and  did  not  expressly 
repudiate  another  sale  to  one  Harris,  although  he  did  not 
fulfil  it.  We  do  not,  therefore,  see  that  Colgate  was  with- 
out authority  to  sell  this  100  barrels  to  the  plaintiffs  at  the 
price  named  by  the  defendant  himself. 

The  point  chiefly  pressed  on  us  was  the*  absence  of  a 
written  contract. 

If  the  defendant's  contention  that  no  valid  contract  exists 
be  right,  we  could  easily  dispose  of  the  case.  He  relies  on 
the  17th  Section  of  the  Statute  of  Frauds.  The  plaintiffs 
answer  this  by  proof  that  by  the  law  of  Illinois  the  ''Lex  loci 
contractus,''  na  writing  is  required.  As  is  alleged,  the  defend- 
ant through  his  agent  made  a  contract  in  Illinois  at  Chicago, 
to  sell  to  the  plaintiffs,  who  resided  there,  a  quantity  of  oil, 
to  be  delivered  by  the  defendant,  a  resident  of  Toronto,  at 
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Toronto  to  the  Grand  Trunk  Railway  Company,  to  be  carried 
by  them  to  Chicago,  the  price  payable  in  Toronto. 

By  Canadian  law  such  a  contract  must  be  evidenced  by 
writing.  The  bought  note  produced  at  the  trial,  made  by 
the  broker,  was  shewn  to  have  been  really  made  in  January, 
1866,  after  this  action  was  commenced,  and  therefore  insuffi- 
cient—^z7Z  V.  Bament,  (9  M.  &  W.  36)  cited  by  Willes,  J. 
in  Williams  v.  Wheeler^  (8  C.  B.  N.  S.  313),  and  again  in 
Gibson  V.  Holland,  (L.  R.  1  C.  P.  1). 

The  question  chiefly  argued  before  us  was  which  law  was 
to  govern,  our  own  or  that  of  Illinois. 

In  the  Peninsular  and  Oriental  Steam  Co.  v.  Shand,  (12 
L.  T.  Rep.  N.  S.  809),  in  the  Privy  Council,  Lord  Justice 
Turner,  after  noticing  the  conflict  of  authority,  says,  in  de- 
livering the  judgment  of  the  Court :  "  The  general  rule  is, 
that  the  law  of  a  country  where  the  contract  is  made  governs 
as  to  the  nature,  the  obligation  and  interpretation  of  it. 
The  parties  to  a  contract  are  either  the  subjects  of  the 
power  there  ruling,  or  as  temporary  residents  owe  it  a  tem- 
porary allegiance  ;  in  either  case  equally  they  must  be 
understood  to  submit  to  the  law  there  prevailing,  and  to 
agree  to  its  action  upon  their  contract.  It  is,  of  course, 
immaterial  that  such  agreement  is  not  expressed  in  terms  ; 
it  is  equally  an  agreement  in  fact,  presumed  de  jure^  and  a 
foreign  Court  interpreting  or  enforcing  it  on  any  contrary 
rule  defeats  the  intention  of  the  parties,  as  well  as  neglects 
to  observe  the  recognized  comity  of  nations." 

The  contract  there  was  to  carry  goods  made  in  England, 
(with  a  clause  exempting  the  carrier  from  liability  in  certain 
cases)  thence  to  the  Mauritius ;  and  the  judgment  of  the 
Privy  Council  held  that  the  contract  as  made  in  England 
was  to  govern,  not  the  law  of  the  place  of  delivery,  by 
which  latter  law  the  carrier  could  not  have  been  so  pro- 
tected. 

In  the  much  discussed  case  of  Leroux  v.  Brown^  (12  C. 
B.  801),  it  was  held,  in  substance,  that  there  is  a  distinction 
'  between  the  4th  Section  of  the  Statute,  which  enacts  that 
po  action  shall  be  brought  upon  any  agreement  which  is 
79  VOL.  XXVI 
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not  to  be  performed  within  a  year,  unless  in  writing,  &c., 
and  the  17th  section,  which  declares  that  no  contract  for  the 
sale  of  goods  for  £10  or  upwards  shall  be  allowed  to  be 
good,  &c. :  that  the  4th  section  applies  not  to  the  validity 
(or,  as  it  is  called,  the  "solemnities")  of  the  contract,  but 
only  to  the  procedure  ;  and  therefore  that  the  plaintiff  could 
not  maintain  an  action  in  England  on  a  verbal  contract 
extending  over  a  year  in  France,  where  no  writing  was  re- 
quired :  that  the  remedy  may  exist  in  France,  though  not 
enforceable  in  England.  But  the  17th  section  was  considered 
to  avoid  the  contract  altogether — therefore  to  aifect  the 
"solemnities"  ;  and  therefore  a  verbal  contract  good  where 
made  can  be  enforced  in  an  English  Court,  notwithstanding 
its  coming  expressly  within  the  17th  section. 

This  decision  is  strongly  questioned  by  Willes,  J.  in 
Williams  V.  Wheeler,  (8  C.  B.  N.  S.  316).  He  says,  "  I 
cannot  help  observing  that  I  should  require  much  more 
argument  to  satisfy  me  that  a  contract  made  in  France  with- 
out writing,  which  is  valid  by  the  French  law,  is  incapable 
of  being  enforced  in  an  English  Court,  by  reason  of  the 
requirements  of  the  English  law  as  to  the  formalities  of  con- 
tracts made  in  England.  The  general  rule  is  that  loeus 
regit  actum.  And,  although  I  fully  recognize  the  rule  upon 
which  the  judgment  of  this  Court  in  Leroux  v.  Brown  pro- 
fesses to  be  founded :  viz.,  that  the  procedure  is  regulated  by 
the  lex  fori,  I  am  not  satisfied  that  either  of  the  sections  of 
the  Statute  of  Frauds  to  which  reference  has  been  made 
warrants  the  decision. 

This  doubt  as  to  Leroux  v.  Brown,  repeated  in  Gribson  v. 
Holland,  does  not,  however,  help  the  objections  taken  by 
the  defendant. 

It  was  also  argued  that,  as  the  contract  was  to  be  per- 
formed in  Toronto  by  the  delivery  of  the  goods  to  the  carrier 
and  by  payment  there,  the  law  of  the  place  of  performance 
should  govern.  On  this  subject  Sir  George  Turner  says,  in 
th%  J^^gment  already  cited,  "  Every  one  who  is  but  moder- 
ately familiar  with  the  text  books  and  decisions  must  know 
how  easy  it  is  to  produce  authorities  on  either  side,  when  the 
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question  is  by  what  law  to  interpret  a  contract  in  one  country, 
and  to  be  performed,  wholly  or  partly,  in  another;  but  if 
these  be  carefully  examined,  it  will  be  found,  after  all,  that 
the  same  general  principles  have  for  the  most  part  prevailed 
throughout,  and  that  where  the  conclusions  vary,  they  do  so 
from  distinctions  more  or  less  minute  in  the  facts." 

It  may  well  be  that  if  any  part  of  the  contract  to  be  per- 
formed in  England  would  be  in  itself  contrary  to  or  in  vio- 
lation of  our  law,  our  Courts  would  refuse  to  enforce  it,  even 
if  shewn  to  be  legal  by  the  lex  loci  contractus.  See  Robinson 
V.  Bland  (2  Burr.  1 077) ;  Grell  v.  Levy  (16  C.  B.  N.  S.  73) ; 
and  the  subject  discussed,  Story  Conflict  of  Laws,  sees. 
279-80  ;  2  Kent.  Com.  458  ;  Tudor  Lea.  Cas.  Merc.  L.  213. 

But  we  have  seen  no  case  in  which,  if  the  parties  had 
bound  themselves  by  a  contract  lawful  and  obligatory  in  the 
place  of  making,  its  performance  in  another  country  would 
be  refused,  because  certain  solemnities  required  by  the  law  of 
the  latter  had  not  been  observed  in  its  original  creation. 

If  the  parties  have  once  bound  themselves  lawfully  for  any 
universally  lawful  purpose,  such  as  here  for  the  sale  of  goods 
at  a  fixed  price,  it  appears  to  us  that  our  Courts  must  hold 
them  bound  here  as  they  would  be  in  the  place  of  contract. 

We  think,  on  the  whole,  the  rule  must  be  discharged. 

Rule  discharged. 


CREiaHTON  V.  Allen  and  Lewis  Fretz. 

Joint  note — Statute  of  Limitations — Payment  by  one  joint  maker,  C.  S.  U, 
C.  ch.  44,  sees.  3,  4. 

A  note  signed  by  two  persons  beginning  *'  I  promise  to  pay  "  is  joint  and 
several. 

Payments  made  by  one  of  two  such  makers  will  not  take  the  case  out  of  the 
statute  as  against  the  other,  unless  made  expressly  as  his  agent  and  by 
his  authority,  and  such  agency  must  be  proved  by  the  plaintiff  apart  from 
the  fact  of  payment. 

In  this  case,  there  being  no  such  proof,  a  nonsuit  was  ordered  as  to  one  of 
the  two  joint  makers,  and  the  verdict  allowed  to  stand  as  against  the 
other. 

The  declaration  was  upon  three  promissory  notes,  respec^ 
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lively  dated,  20th  February,  1856 ;  7th  April,  1856 ;  and 
17th  April,  1854.  Each  of  them  was  drawn  I  promise  to 
pay,"  no  words  to  the  effect  of  jointly  or  severally.  These 
notes  were  signed  by  both  defendants.  The  pleas  to  each 
were  :  1st,  Payment ;  2nd,  Statute  of  Limitations. 

The  trial  took  place  at  Napanee,  in  April  1867. 

To  take  the  case  out  of  the  Statute,  evidence  was  given 
that  the  defendant  Lewis  paid  the  interest  on  all  three  notes 
in  1859,  (the  notes  matured  at  different  days).  Evidence 
was  also  given  that  in  1861  the  defendant  Allen  paid  all 
the  interest  (viz.  two  years)  then  due.  There  was  also  proof 
of  verbal  acknowledgments  of  indebtedness  to  the  plaintiff 
within  two  years. 

For  the  defendant  Lew:is  a  nonsuit  was  moved,  because  the 
payment  in  1859  was  more  than  six  years  before  this  action 
was  brought,  and  it  was  insisted  that  the  payment  by  Allen 
did  not  bind  Lewis  :  that  Allen  was  not  proved  to  be  his 
agent,  and  payment  of  interest  by  him  would  not  take  the 
case  out  of  the  Statute. 

Leave  was  reserved  to  move  for  a  nonsuit  as  to  the  case 
being  by  the  payment  (there  being  no  written  acknowledg- 
ment) taken  out  of  the  Statute.  The  question  of  agency  was 
submitted  to  the  jury.  It  was  also  objected  that  the  plain- 
tiff could  not  have  a  verdict  against  one  defendant.  The 
learned  Judge  overruled  this,  also  reserving  leave  to  move 
on  it.  The  declaration  as  originally  framed  charged  that 
the  defendants  jointly  promised.  It  was  amended — at  least 
on  the  record  the  words  "jointly  and  severally  "  were  inter- 
lined, though  there  was  no  other  note  on  the  record  of  any 
amendment  or  order  to  amend.  The  learned  Judge  refused 
to  allow  the  defendants  to  add  a  plea  denying  the  making. 

The  jury  found  for  the  plaintiff  on  all  the  notes,  with  in- 
terest. 

Holmested  obtained  a  rule  calling  on  the  plaintiff  to  shew 
cause  why  there  should  not  be  a  new  trial,  on  the  law  and 
evidence,  and  for  misdirection,  in  telling  the  jury  that  a  pay- 
ment by  one  of  the  makers  of  the  note  would  take  the  case 
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out  of  the  Statute  ;  or  to  enter  a  nonsuit  as  regarded  Lewis 
Fretz,  on  the  leave  reserved ;  or  for  a  new  trial  as  regarded 
him,  as  there  was  no  evidence  to  sustain  a  verdict  against 
him,  and  for  misdirection. 

K.  MacKenzie^  Q.  C,  shewed  cause,  citing  Notman  v. 
Crooks,  10  U.  C.  R.  105  ;  Rose.  N.  P.  400  ;  Consol.  Stal. 
U.  C,  ch.  44,  sees.  2,  3,  7 ;  19  &  20  Vic,  ch.  97,  (Imperial 
Act). 

Rolmested,  contra,  cited  Bateman  v.  Finder,  3  Q.  B.  574; 
Cleave  v.  Jones,  6  Ex.  573 ;  Burn  v.  Boulton,  2  C.  B.  476 ; 
Sm.  Lea.  Gas.,  6th  Ed.,  574. 

Draper,  C.  J.,  delivered  the  judgment  of  the  Court. 

The  authorities  shew  that  these  notes,  notwithstanding  their 
language  "  I  promise  to  pay,"  are  joint  and  several.  See 
note  to  Chitty  on  Bills  355,  10th  Ed.,  where  they  are  col- 
lected. 

The  third  section  of  our  Consol.  Stat.  U.  C.  ch.  44,  protects 
any  joint  contractor  from  losing  the  benefit  of  the  Statute  of 
Limitations,  by  reason  only  of  a  written  acknowledgment  or 
promise  made  and  signed  by  any  other  joint  contractor,  or 
by  reason  of  any  payment  of  principal  or  interest  made  by 
any  other  or  others  of  them. 

The  omission  therefore  of  a  proviso  similar  to  that  con- 
tained in  the  English  Statute  9  Geo.  IV.  ch.  14,  sec.  1,  that 
nothing  herein  contained  shall  alter  or  take  away  or  lessen 
the  effect  of  any  payment  of  any  principal  or  interest  made 
by  any  person  whatsoever,"  from  our  Act,  cannot  affect  this 
case  ;  for  the  third  section  of  our  Statute  goes  beyond  the 
Statute  9  Geo.  IV.,  above  referred  to,  in  this,  that  the  latter 
part  of  that  section  "  or  by  reason  of  any  payment,"  &c.,  is 
not  contained  in  the  English  Act,  which  provides  only  for 
the  case  of  a  written  acknowledgment  or  promise,  and  ex- 
cludes by  the  proviso  any  interference  with  the  then  exist- 
ing law  as  to  part  payment.  Our  Legislature  anticipated 
the  English  Statute  19  &  20  Vic,  ch.  97,  sec.  14. 

The  payment  by  the  defendant  Allen  as  a  joint  maker  of 
this  note,  and  as  having  in  that  character  authority  to  pay 
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it,  will  not  therefore  affect  the  defendant  Lewis ;  and  unless 
Allen  made  this  payment  in  1861  expressly  as  the  agent 
and  as  the  act  of  Lewis,  and  by  his  authority,  it  did  not  affect 
the  right  of  the  latter  to  set  up  the  Statute  of  Limitations. 

The  mere  indorsement  of  payment  on  the  notes  made  by 
or  on  behalf  of  the  payee  of  the  note  is  not  sufficient  proof 
of  payment  to  take  the  case  out  of  the  Statute.  We  think 
that  the  presumption  arising  from  the  payment  made  by 
Allen  in  1861,  is  that  he  paid  as  one  of  the  makers,  and  so 
on  his  own  authority,  and  not  as  agent  for  Lewis.  Proof  of 
such  agency  should  have  been  given  by  the  plaintiff. 

Now,  part  of  the  plaintiff's  evidence  tends  the  other  way, 
for  his  first  witness  swears  that  when  Lewis  paid  the  interest 
ill  1859,  he  declared  that  Allen  had  sent  him ;  when  Allen 
paid  the  interest  in  1861,  he  said  nothing  respecting  his 
father,  Lewis.  The  fact  that  he  paid  it  constitutes  the 
whole  ground  for  inferring  the  agency.  There  was  other 
evidence  of  conversations  and  verbal  acknowledgments  of  his 
being  indebted  to  the  plaintiff,  sufficient  to  charge  him  before 
our  Statute,  but  wholly  valueless  for  that  purpose  since. 

It  appears  to  us,  therefore,  that  as  to  Lewis  there  was  no 
evidence,  and  the  plaintiff  should  have  been  nonsuited  as  to 
him,  or  a  verdict  directed  in  his  favor.  Upon  being  satis- 
fied of  the  payment  by  Allen,  in  1861,  the  jury  properly 
could  find  against  him  under  the  4th  section  of  our  Consoli- 
dated Statute,  although  the  action  was  against  the  two.  We 
think  there  was  evidence  to  sustain  a  finding  against  him. 

In  our  opinion  the  rule  should  be  made  absolute  for  a  non- 
suit as  to  the  defendant  Lewis,  and  be  discharged  as  to  the 
defendant  Allen, 

Rule  accordingly. 
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Campbell  et  al.  v.  Fox. 

Registry  Acts—'d  V.,  ch.  12,  10  c^-  11  V.,  ch.  38. 

L.  conveyed  to  D.,  in  1832,  and  D.  to  C,  in  1883.  Plaintiff  was  C.'s  heir. 
These  deeds  -were  registered  in  1833,  but  not  in  accordance  with  the  acts. 
D 's  heir  in  1857,  conveyed  to  K..  who  had  notice  of  the  previous  deeds, 
and  through  whom  defendant  claimed.  K.  registered  his  deed  in  1857  ; 
and  in  1866,  the  plaintiff  had  his  two  deeds  "examined  and  re-entered" 
under  the  9  Vic,  ch.  12,  10  &  11  Vic,  ch.  38,  passed  to  remedy  the 
errors  in  previous  registi*ies, 

Ileld,  that  the  plaintiff's  title  clearly  must  prevail,  for  under  the  then  re- 
gistry acts,  as  the  title  first  became  a  registered  one  in  1857,  K.  gained 
nothing  by  his  prior  registration,  and  if  he  had,  his  interest  so  acquired 
would  cot  be  protected  by  the  remedial  acts. 

Ejectment. — The  land  in  dispute  was  patented  on  the 
2nd  April,  1832,  to  John  Lawrence. 

By  deed,  dated  30th  April,  1832,  Lawrence  sold  in  fee 
to  Elias  Dulmage. 

By  another  deed,  dated  3rd  January,  1833,  Lawrence  sold 
it  again  to  Elias  Dulmage. 

By  deed,  dated  15th  January,  1833,  Elias  Dulmage  sold 
to  Henry  Cassady,  of  whom  the  plaintiffs  were  heirs  at  law. 

On  the  8th  of  May,  1857,  George  B.  Dulmage,  heir  of 
Elias  Dulmage,  purported  by  deed  to  convey  to  one  Knapp, 
through  whom  defendant  claimed. 

On  this  short  statement  of  facts  the  plaintiffs'  right  to  re- 
cover would  be  beyond  question. 

The  defence  was  rested  on  the  registry  acts.  It  appeared 
that  the  second  deed  from  Lawrence  to  Dulmage,  and  the 
deed  from  the  latter  to  Cassady,  were  duly  presented  for 
registration,  and  certificates  of  registration  endorsed  thereon, 
on  the  6th  of  April,  1833.  But  by  either  mistake  or  fraud 
the  proper  entries  necessary  for  registration  were  not  made, 
and  the  Statute  then  in  force  was  clearly  not  complied  with 
so  as  to  make  an  eff'ective  registration. 

The  deed  given  on  the  8th  May,  1857,  by  the  heir  of 
Dulmage  to  Knapp,  was  duly  recorded  on  the  12th  May, 
1857,  with  another  deed  hereafter  noticed. 

Thus  the  title  appeared  to  have  become  a  registered  title 
for  the  first  time,  in  May  1857. 
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It  was  proved  by  Mr.  Ponton,  Deputy  Registrar,  that 
before  Knapp's  deed  was  brought  to  the  ojffice  for  registration, 
Knapp  had  been  there  to  search  the  title  to  these  lands,  and 
he  was  shewn  the  memorials  of  the  two  deeds,  Lawrence  to 
Dulmage,  and  Dulmage  to  Cassady,  which,  though  there, 
had  never  been  entered  in  the  books,  and  the  Deputy  explain- 
ed this  to  him. 

Knapp  it  seemed  had  got  possession  of  the  earlier  deed 
given  by  Lawrence  to  Dulmage,  and  he  registered  it  on  the 
same  day  as  his  deed  from  Dulmage's  heir,  viz.,  12th  May, 
1857,  and  before  the  deed  to  himself. 

The  deeds  from  Lawrence  to  Dulmage  and  Dulmage  to 
Cassady  were  examined  and  re-entered  on  the  3rd  December, 
1866,  under  the  acts  9  Vic.  ch.  12,  10  &  11  Vic.  ch.  38.  It 
was  admitted  that  defendant  paid  Knapp  $500  for  the  lot. 

A  verdict  was  taken  for  the  plaintiff  subject  to  the  opinion 
of  the  Court. 

Crooks,  Q.  C,  for  the  plaintiff,  citedi  Scott  v.  McLeod,  14 
U.  C.  R.  574 ;  Doe  Fell  v.  Mitchener,  Dra.  Rep.  484 ;  Doe 
Eennesy  v.  Myers,  2  0.  S.  424  ;  Neeson  v.  Eastwood,  4  U. 
C.  R.  271 ;  Doe  Brennan  v.  O'Neil,  lb.  8 ;  Doe  Qronh  v. 
Smith,  8  U.  C.  R.  376  ;  Doe  Prince  v.  Qirty,  9  U.  C.  R.  41. 

Wallhridge,  Q.  C,  for  defendant,  cited  Doe  McLean  v. 
Manahan,  1  U.  C.  R.  491. 

Hagarty,  J.,  delivered  the  judgment  of  the  Court. 

We  shall  have  occasion  to  notice  the  statutes  passed  to  re- 
medy these  mistakes,  but  assuming  there  had  been  no  special 
legislation,  we  see  nothing  to  support  defendant's  title. 

Until  a  memorial  had  been  registered,  it  was  wholly  un- 
necessary for  Cassady  or  those  claiming  through  him  to 
register  their  title-deeds.  The  registry  laws  had  no  operation 
until  the  title  became  a  registered  title.  This  has  been  the 
law  of  this  Court  from  the  earliest  time.  It  is  not  easy  to 
understand,  then,  how  the  title  vested  in  Cassady  by  regular 
transmission  by  unregistered  deeds  from  the  Crown,  can  be 
divested  by  the  heir  of  Dulmage,  having  no  estate  whatever 
to  convey,  affecting  to  convey  to  Knapp  twenty-fg^r  yearg 


CAMPBELL  ET  AL.  V.  FOX. 


633 


after  his  ancestor  had  parted  with  the  estate,  and  by  placing 
on  record  the  conveyance  to  his  ancestor  and  a  conveyance 
from  himself  to  Knapp. 

As  the  law  then  stood,  every  deed  executed  after  the  1st 
January,  1851,  would  be  held  void  against  any  subsequent 
purchaser  for  value,  unless  a  memorial  be  registered  before 
the  registering  of  the  subsequent  purchaser's  deed.  But 
this  provision  did  not  alfect  deeds  executed  before  1851,  nor 
impose  any  new  obligation  on  purchasers,  like  Cassady,  before 
that  time  of  an  unregistered  title — 13  &  14  Yic,  ch.  63. 

Then  as  to  the  Statutes :  An  Act  was  passed  in  1846,  as 
to  the  errors  committed  by  McLean,  Deputy  Registrar  of 
that  county,  (9  Vic,  ch.  12),  extended  by  an  act  of  the  next 
year,  (10  &  11  Vic,  ch.  38),  to  errors  of  Smith,  Deputy 
Registrar,  (the  officers  by  whom  these  memorials  were  re- 
ceived and  not  entered),  enabling  persons  to  bring  in  their 
deeds,  and  have  them  marked  and  properly  entered  in  the 
books,  &c.,  "  examined  and  re-entered,"  and  providing  that 
such  deeds  should  then  be  taken  to  have  been  duly  registered 
as  of  the  date  of  the  original  certificate,  "  provided  that 
nothing  in  this  Act  contained  shall  divest  or  be  construed 
to  divest  from  any  person  or  persons  any  estate  or  interest 
in  lands  acquired  by  such  person  or  persons,  without  notice  of 
a  prior  defectively  registered  conveyance  thereof,  which  estate 
or  interest  in  lands  is  now  vested  in  such  person  or  persons, 
under  or  by  virtue  of  the  provisions  of  an  Act  "  (35  Geo.  Ill, 
the  then  Registry  Act),  "  but  that  such  estate  and  interest  in 
lands  so  acquired  without  notice  of  such  prior  defectively 
registered  conveyance  shall  remain  vested  as  if  this  Act  had 
not  been  passed." 

These  Acts  were  continued  from  time  to  time  and  are  still 
in  force  by  temporary  renewal,  and  under  their  provisions 
the  plaintiffs  had  their  deeds  from  Lawrence  to  Dulmage, 
and  from  Dulmage  to  Cassady,  "examined  and  re-entered'* 
on  the  3rd  December,  1866,  and  again  on  the  8th  of  March, 
1867. 

Now  as  the  heir  of  Dulmage  had  nothing  whatever  to  con- 
vey to  Knapp,  we  think  there  was  no  title  or  interest  which, 
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in  the  wordR  of  the  Act,  Knapp  could  claim,  or  in  any  view 
could  be  vested  in  him  until  he  placed  the  memorials  on  re- 
cord on  the  12th  May,  1857,  as  it  could  only  be  by  virtue  of 
the  registry  Acts  that  any  interest  could  vest  in  him. 

Except  by  some  advantage  to  be  gained  by  prior  regis- 
tration, Knapp  could  not  possibly  take  anything  in  the  land, 
as  all  Dulmage's  title  had  been  long  before  conveyed  to 
Cassady.  Tnerefore,  by  the  re-registration  of  Cassady's 
deeds  under  the  remedial  Act,  and  allowing  this  to  relate  back 
to  the  defective  registration  in  1833,  the  only  estate  or  in- 
terest of  which  Knapp  could  be  divested  would  be  what  (if 
any)  he  had  acquired  by  registration  ;  and  the  proof  is  clear, 
that  before  he  did  so  register,  (if  not  when  he  bought),  he 
had  full  notice  of  the  prior  defective  registrations. 

On  this  construction,  Knapp's  claim  would  be  defeated  by 
the  re-rcgistration.  The  position  of  the  defendant,  h?^  vendee 
by  deed  in  1860,  is  not  explained  by  the  evidence,  whether 
he  was  a  volunteer  or  a  purchaser  for  value  within  the  regis- 
try laws,  or  cognizant  of  Knapp's  peculiar  title  or  not. 

It  was  not  suggested,  either  at  the  trial  or  in  argument 
before  us,  that  the  defendant  was  in  any  better  position  than 
his  vendor  Knapp. 

It  seems  unnecessary  for  us  to  discuss  this,  as  in  our  view 
of  the  law  the  plaintiffs'  title  did  not  require  the  aid  of  these 
remedial  acts  to  prevail. 

Postea  to  plaintiffs. 
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Campbell  v.  Corporation  of  York  and  Peel. 

Services  of  Registrar  under  29  Vic.  ch.  24,  sees.  26,  33 — Action  for— Joint 
liability  of  Counties  after  separation — Pleading. 

Under  the  provisions  of  the  registry  and  municipal  acts,  29  Vic.  ch.  24, 
and  29-30  Vic.  ch.  51— Held,  that  the  Counties  of  York  and  Peel  were 
jointly  liable  to  the  Registrar  of  Peel,  for  services  rendered  by  him, 
under  sees.  26  and  33  of  the  Registry  Act,  before  the  separation  of  these 
counties. 

Held,  also,  that  the  provision  in  sec.  70,  of  the  Registry  Act,  authorising 
the  Inspector  to  certify  the  amount,  rendered  the  general  averment  in 
the  declaration  of  services  rendered  sufficient. 

Declaration. — That  the  plaintiff  before  and  at  the  time 
of  the  passing  of  the  Act,  29  Vic,  ch.  24,  and  entitled  "The 
Registration  of  Titles  (Upper  Canada)  Act,"  was,  and  has 
ever  been  since  hitherto  continued  to  be,  and  still  is  the 
Registrar  of  the  County  of  Peel,  formerly  one  of  the  United 
Counties  of  York  and  Peel,  in  Upper  Canada,  and  that  be- 
fore the  separation  of  the  union  of  the  said  united  counties, 
a  separate  registry  office,  within  the  meaning  of  the  said  Act, 
was  at  the  time  of  the  passing  of  the  said  Act,  and  has  ever 
since  hitherto  continued  to  be,  and  is  established  in  the  said 
County  of  Peel,  and  the  plaintiff  as  such  Registrar,  after  the 
passing  of  .the  said  Act,  and  before  separation  of  the  union 
of  the  said  united  counties,  and  before  the  commencement 
of  this  suit,  did  and  performed  certain  duties  required  to  be 
done  under  the  provisions  of  sections  26  and  33  of  the  said 
Act,  the  fees  and  allowances  to  the  plaintiff  as  such  Registrar 
for  which  duties,  according  to  the  said  Act,  amount  to  certain 
large  sums  of  money,  to  wit,  for  the  duties  so  performed 
under  said  section  26,  to  the  sum  of  $963,61,  and  for  the 
duties  so  performed  under  said  section  33,  to  the  sum  of 
$2,000,  making  together  the  sum  of  $2,963.61 ;  and  which 
feeg  and  allowances  were  afterwards  duly  settled  and  certified 
by  the  proper  Inspector  of  registry  ofiices  in  that  behalf, 
and  the  said  duties  so  done  and  performed  by  the  plaintiff 
as  such  Registrar  were  services  required  by  the  said  Act,  and 
were  all  the  services  required  by  the  said  Act  to  be  per- 
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formed  by  the  plaintiff  as  such  Registrar  of  the  said  County 
of  Peel,  under  sections  26  and  33  of  the  said  Act ;  and  the 
plaintiff  after  he  had  done  and  performed  the  said  duties  and 
services,  according  to  the  said  Act  as  aforesaid,  and  before 
the  commencement  of  this  suit,  did,  in  pursuance  of  and 
according  to  the  provision  in  that  behalf  in  the  said  Act 
contained,  duly  request  the  proper  Treasurer  in  that  behalf 
to  pay  to  him,  the  plaintiff,  the  said  fees  and  allowances  for 
the  said  duties  and  services,  and  said  Treasurer  refused  and 
neglected  to  pay  the  same ;  and  the  said  County  of  Peel  was 
afterwards,  and  before  the  commencement  of  this  suit  sepa- 
rated from  the  said  County  of  York,  under  the  provision  of 
the  Statute  in  that  behalf;  whereupon,  and  by  force  of  the 
said  Act,  an  action  accrued  to  the  plaintiff  to  demand  and  re- 
cover from  the  defendants  the  amount  of  the  said  fees  and 
allowances,  being  a  large  sum  of  money,  to  wit,  the  sum  of 
$2,963  61,  aforesaid,  and  his  costs  of  this  suit. 

Demurrer,  by  the  Corporation  of  the  County  of  York,  on 
the  grounds :  that  the  cause  of  action  (if  any)  is  alleged  to 
have  arisen  before  the  defendants  had  a  separate  corporate  ex- 
istence, and  they  cannot  in  their  present  corporate  capacities, 
jointly  owe  a  debt  for  services  rendered  before  they  had  such 
existence  :  that  either  the  Corporation  of  the  County  of  Peel 
or  the  Corporation  of  the  County  of  York  must  owe  the  debt, 
if  there  is  any  :  that  one  distinct  debt  is  claimed  for  several 
distinct  and  separate  services :  that  the  plaintiff  is  not  by 
law  a  Registrar  coming  within  section  23  of  the  Act  in  the 
said  declaration  mentioned :  that  there  is  no  sufficient  aver- 
ment to  show  that  the  plaintiff  was  in  a  position  to  do  or  did 
do  work  under  section  26  of  the  said  Act,  and  before  any 
work  could  be  done,  under  section  27  of  the  said  Act,  a  re- 
quest under  the  hand  of  the  Inspector  was  necessary,  and 
such  request  was  a  condition  precedent,  and  not  being 
averred,  no  right  of  action  is  shewn. 

M.  C.  Cameron^  Q.  C,  for  the  demurrer.    Robert  A. 
Harrison,  contra. 

The  Statutes  referred  to  are  cited  in  the  judgment. 


CAMPBELL  V.  CORPORATION  OF  YORK  AND  PEEL.  637 


Hagarty,  J.,  delivered  the  judgment  of  the  Court. 

The  chief  difficulty  is,  as  to  the  joint  liability  claimed 
against  the  two  corporations. 

Section  70  of  the  Registry  Act  declares  that,  should  the 
County  Treasurer  of  any  county  or  city  in  which  a  separate 
registry  office  is  established,  on  request  of  the  Registrar  for 
the  duties  performed  according  to  this  act,  refuse  to  pay  the 
fees,  &c.,  for  services  under  sections  23,  26,  27,  and  33,  such 
Registrar  may  prove  and  recover  the  same,  and  the  costs 
thereof,  from  the  corporation  of  the  county  or  city  in  any 
Court  of  Record  in  Upper  Canada,  and  the  Inspector's 
certificate  of  the  amount,  and  of  the  services  rendered,  shall 
he  p7'imd  facie  evidence  of  the  right  to  recover. 

Prior  to  the  final  separation,  the  amount  would  be  certain- 
ly claimable  from  the  Treasurer  of  the  united  counties,  and 
against  them  the  action  would  be  brought. 

The  Acts  relating  to  the  separation  of  Peel  throw  no  light 
on  the  question  before  us,  so  that  its  decision  seems  cast  upon 
the  general  Municipal  Acts  providing  for  the  separation  of 
counties. 

This  debt  is  stated  in  the  declaration  as  an  existing  lia- 
bility of  the  United  Counties  of  York  and  Peel,  prior  to 
and  at  the  final  separation. 

The  new  Municipal  Act,  29-30  Vic,  ch.  51,  came  into 
force  on  the  1st  January,  1867,  at  the  same  time  that  Peel 
was  finally  separated  from  York,  so  that  to  this  enactment 
reference  may  be  made  instead  of  the  Consolidated  Statute. 

Section  46  provides,  that  after  the  erection  of  a  jail  and 
court-house  in  the  junior  county,  the  latter  may  enter  into  an 
agreement  with  the  senior  county,  for  payment  thereto  of 
any  part  of  the  debts  of  the  union,  as  may  be  just,  &c. 

Section  48  provides  for  an  arbitration  if  such  agreement 
be  not  made,  but  a  clause  added  by  the  succeeding  Act,  (ch. 
52),  excludes  from  its  operation  any  county  where  proceedings 
for  the  separation  had  been  taken  before  the  passing  of  the 
Act,  thus  excluding  Peel  from  the  clause. 

Section  61  declares,  that  in  case  of  the  separation  of  a 
county  from  a  union  of  counties,  each  county  which  formed 
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the  union  shall  remain  subject  to  the  debts  and  liabilities  of 
the  union,  as  if  the  same  had  been  contracted  or  incurred 
after  the  dissolution  by  the  respective  counties  which  consti- 
tuted the  union. 

By  section  62,  after  the  dissolution  the  senior  county  shall 
issue  its  debentures  or  other  obligations  for  any  part  of  the 
debt  contracted  by  the  union,  for  which  debentures  or  other 
obligations  might  have  been  but  had  not  been  issued  before 
the  dissolution;  and  such  debentures,  &c.,  shall  state  the  lia- 
bility of  the  junior  county  therefor  under  this  Act;  and  the 
junior  county  shall  be  liable  therefor  as  if  the  same  had  been 
issued  by  the  junior  county. 

Section  63  directs  that  after  dissolution  all  special  rates 
shall  continue  to  be  levied  in  the  junior  county,  whose  Trea- 
surer shall  pay  over  the  same  to  the  senior  county. 

Section  64 — If  such  amount  so  paid  to  the  senior  county, 
or  to  any  creditor  of  the  senior  county,  in  respect  of  a  lia- 
bility of  the  union,  exceeds  the  amount  which  by  agreement 
or  award  between  the  councils  the  junior  county  ought  to 
pay,  the  excess  may  be  recovered  by  action,  as  for  money 
had  and  received. 

Section  240  directs  that  after  dissolution  the  senior  muni- 
cipality may  make  an  anticipatory  appropriation  for  the  re- 
lief of  the  junior  municipality,  in  respect  of  any  debt  secured 
by  By-law,  in  the  same  manner  as  the  senior  municipality 
might  do  on  its  own  behalf. 

The  nature  of  the  services  for  which  payment  is  claimed 
would,  under  section  26  of  the  Registry  Act,  seem  to  be  that 
the  Registrar  of  Peel  before  the  separation  had  received  from 
the  registry  office  of  York  original  memorials  and  state- 
ments of  title  affecting  land  in  Peel,  and  that  he  made  copies 
thereof  in  his  books  ;  and,  under  section  33,  the  making  of 
proper  indices  in  accordance  with  the  provisions  of  that  Act. 

The  County  of  York  alone  sets  up  this  legal  defence,  and 
(apart  from  statutable  obligation)  might  coniend  with  some 
show  of  justice,  that  the  county  which  chose  to  separate  from 
it,  for  the  anticipated  advantages  of  an  independent  exist- 
ence, should  bear  the  cost  occasioned  by  placing  its  own  regis- 
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try  office  in  ca  state  to  answer  the  requirements  of  the  new 
law.    We,  however,  must  decide  it  wholly  on  the  Statutes. 

Section  61  seems  chiefly  applicable ;  assuming,  as  we 
have  done,  that  the  plaintiff's  claim  was  a  liability  against  the 
united  counties  on  the  day  of  final  separation. 

The  Legislature  declares  that  each  county  which  formed 
the  union  shall  remain  subject  to  the  debts  and  liabilities  of 
the  union,  as  if  the  same  had  been  contracted  or  incurred 
after  the  dissolution  hy  the  respective  counties  which  con- 
stituted the  union. 

The  question  seems  narrowed  down  to  this — is  the  liability 
continued  as  a  joint  or  several  liability  ?  Each  is  certainly 
liable.  If  either  be  sued  alone,  could  it  plead  in  abatement 
the  non-joinder  of  a  co-contractor  ?  The  intention  to  continue 
the  liability  is  clear  ;  the  form  in  which  it  should  be  enforced 
does  not  seem  to  have  been  present  to  the  mind  of  the  Legis- 
lature. 

In  ordinary  phrase,  if  it  were  declared  that  A.  and  B. 
should  be  liable  to  pay  a  particular  amount  as  if  that  amount 
had  been  contracted  respectively  by  them,  it  would,  we  think, 
mean  a  several  and  not  a  joint  liability.  But  it  is  here  some- 
what different.  A.  and  B.  were  both  liable  previously  for 
the  amount  under  a  corporate  name.  This  action  was  com- 
menced after  the  dissolution. 

It  is  to  be  observed  that  every  portion  of  the  united 
counties  was  bound  for  this  debt  when  it  accrued ;  it  is 
hardly  therefore"  the  creation  of  a  new  liability,  but  rather 
a  continuance  of  one  previously  existing.  Section  62, 
already  noticed,  suggests  an  analogous  difficulty.  The 
senior  county  may,  after  dissolution,  issue  e^s  debentures  for 
any  debt  of  the  union  for  which  debentures  might  have  been 
issued  but  for  the  dissolution ;  such  debentures  shall  recite 
the  liability  of  the  junior  county  under  this  Act,  and  the 
junior  county  shall  he  liable  therefor  as  if  the  same  had  been 
issued  by  the  junior  county. 

Now,  in  the  latter  case,  should  the  debenture  holder  sue 
the  counties  together,  as  in  this  case,  or  sue  separately  ? 
The  clause  says  it  may  issue  its  debentures,  meaning,  we 
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suppose,  that  the  debenture  will  be  on  its  face  a  debenture 
of  the  senior  county. 

If  treated  as  a  several  liability  and  recoverable  as  such, 
there  would  be  no  greater  difficulty  as  to  obtaining  contri- 
bution (if  such  be  obtainable)  from  the  mere  form  of  action. 
The  same  question  would  arise  on  the  plaintiff  levying  the 
whole  amount  of  his  judgment  from  one  of  the  defendants 
in  a  joint  action.  The  right  to  contribution  would  depend 
on  the  substantial  nature  of  the  transaction  and  liability, 
not  on  the  form  of  action  against  both  or  one. 

In  the  case  of  the  debenture,  under  section  62,  we  think 
the  result  is,  that  it  is  the  debenture  of  both — that  each 
is  liable  upon  it,  and  they  may  be  sued  together.  It  is 
certainly  the  debenture  of  the  senior  county,  and  the  junior 
is  to  be  liable  on  it  as  if  it  had  been  issued  by  the  junior 
county. 

The  words  in  the  61st  section,  which  directly  governs  this 
case,  are  less  strong,  and  the  expression  respective  coun- 
ties" would  point  rather  at  a  several  liabilty.  But  it  says 
that  each  county  shall  remain  subject  to  the  debts  and 
liabilities  of  the  union,  pointing  less  to  the  creation  of  a 
new  than  the  continuance  of  an  existing  liability ;  and^  the 
words  "  as  if  the  same  had  been  contracted  or  incurred  after 
the  dissolution  by  the  respective  counties  which  constituted 
the  union,"  may  be  satisfied  by  treating  it  as  a  liability  to 
which  each  has  become  a  party  with  the  other — as  if  three 
persons  sign  a  promissory  note  in  the  singular  number,  they 
can  all  be  sued  upon  it  in  one  action. 

At  the  moment  of  dissolution  it  is  a  debt  due  by  all  the 
united  counties ;  it  continues  a  debt  against  all,  as  if  after 
each  had  commenced  its  independent  corporate  existence,  it 
had  been  again  contracted  by  thejn  jointly  with  the  others. 

It  is  not  without  hesitation  we  arrive  at  this  conclusion, 
but  we  deem  it  the  most  in  accordance  with  the  general 
intention  of  the  Legislature. 

Without  the  aid  of  the  Statute  we  think  the  general 
averment  of  services  rendered  would  be  open  to  the  objeC" 
tions  taken. 
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Section  70  declares  that  the  inspector  may  certify  for 
duties  performed  under  the  sections  mentioned  in  the  decla- 
ration, and  his  "certificate  of  the  amount  and  of  the 
services  rendered  shall  be  primd  facie  evidence  of  the  right 
to  recover."  He  is,  as  it  were,  the  taxing  officer,  on  whom 
is  cast  the  duty  of  fixing  the  amount  and  scrutinizing  the 
items,  and  we  think  under  this  Statute  the  allegation  may 
be  held  sufficient. 

Judgment  for  the  'plaintiff. 


Marks  v.  Davidson. 

Survey — C.  S.  TJ.  C.  ch.  C8,  sec.  28 — Double-front  concessions— Description 
of  land — Trespass — Leave  and  license. 

The  12  Vic.  ch.  35  sec.  37  (Consol.  Stat.  U.  C.  ch.  93,  sec.  28)  which  pre- 
scribes the  rule  for  drawing  the  side  lines  in  double-fronted  concessions, 
applies  to  townships  theretofore  surveyed, 

Eeld, — followiog  Wiirnock  v.  Cowan,  13  U.  C.  R.  257,  and  Holmes  v. 
McKechin.  23  U.  C.  R,  52,  321— that  the  lands  having  been  described 
in  half  lots  is  made  by  that  section  part  of  the  definition  of  a  township 
with  double  front  concessions. 

Held,  also,  that  the  rule  prescribed  applies  to  all  lands  in  such  concessions, 
not  to  the  grants  of  half  lots  only,  and  that  it  is  brought  into  application 
by  the  granting  of  any  half  lots. 

Semlle,  however,  that  the  section  is  on  both  points  open  to  doubts,  which 
it  is  desirable  to  remove  by  Legislation, 

Where  land  was  described  as  commencing  at  a  post  planted  four  chains 
and  fifty  links  from  the  north-east  angle  of  a  lot — Held,  that  the  post 
(the  existence  and  position  of  which  were  satisfactorily  established)  was 
the  point  of  commencement,  though  its  distance  from  the  true  north-east 
angle  was  inaccurately  given. 

The  declaration  charged  the  trespasses,  breaking  down  fences,  &c.,  as  com- 
mitted on  divers  days  and  times.  Defendant  pleaded  leave  and  license, 
which  the  plaintiff  traversed.  It  appeared  that  part  of  the  fence  was 
removed  under  a  license,  and  the  remainder  after  it  had  been  revoked, 
the  interval  from  the  first  to  the  last  removal  being  two  or  three  years. 

Eeld,  that  the  plaintiff  was  entitled  to  succeed,  though  it  would  have  been 
otherwise  if  the  declaration  had  only  charged  the  trespasses  as  committed 
on  the  s  ime  day,  for  the  defendant  could  then  have  applied  the  liceiaise 
to  the  only  trespass  charged. 

Trespass  to  part  of  lot  No.  9,  in  the  third  concession  of 
Emily,  commencing  where  a  post  was  planted  by  or  on  behalf 
of  B.,  in  or  before  1848,  at  the  distance  of  four  chains  and 
fifty  links  from  a  point  which  was  then  known  as  the  north- 
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east  angle  of  said  lot  No.  9 ;  then  south  74°  west  4  ch, 
50  1.  ;  then  south  16°  east  to  the  centre  of  said  lot ;  then 
north  74°  east,  4  ch.  50  1.  ;  then  north  16°  west  to  the 
place  of  beginning — breaking  down  fences,  &c. 

Pleas. — 1.  Not  guilty.  2.  Leave  and  license.  3.  Land 
not  the  plaintiff's. 

The  trial  took  place  at  Lindsay,  in  November,  1866, 
before  Morrison,  J. 

The  case,  after  taking  all  the  evidence  and  some  legal 
objections,  went  off  thus :  It  was  agreed  there  should  be  a 
verdict  for  the  plaintiff  and  Is.  damages,  with  leave  to 
defendant  to  move  for  a  nonsuit  or  a  verdict  to  be  entered 
for  the  defendant.  The  points  for  the  plaintiff  were  that 
the  concession  was  a  single  fronted  one,  and  so  the  north- 
east angle  as  formerly  Understood  was  right ;  but  that, 
whether  the  angle  was  there  or  was  one  chain  further  east, 
which  it  would  be  if  the  concession  was  a  double-fronted 
one,  that  the  plaintiff  starts  from  the  post  mentioned  by 
Mr.  Boulton  in  his  deed,  and  was  therefore  entitled  to 
succeed.  The  defendant  contended  to  the  contrary,  and 
also  insisted  that  his  plea  of  license  was  proven.  The 
Court  was  to  draw  inferences  of  fact,  and  the  plaintiff 
had  leave  to  apply  to  reply  or  to  new  assign,  if  the  Court 
should  think  the  plea  of  leave j  &c.,  proved,  but  that  on 
the  evidence  a  sufficient  answer  was  made  out. 

In  Michaelmas  term,  1866,  Sector  Cameron  obtained  a 
rule  calling  upon  the  plaintiff  to  shew  cause  why  a  nonsuit 
or  a  verdict  for  defendant  should  not  be  entered,  pursuant  to 
leave  reserved,  on  the  ground  that  the  concession  in  question 
is  a  double-fronted  concession,  and  the  evidence  shews  that 
according  to  the  true  survey  the  land  in  question  does  not 
b^ng  to  the  plaintiff ;  also,  that  the  starting  point  of  the 
description  of  the  plaintiff's  land  must  be  at  the  distance  of 
four  chains  and  fifty  links  from  the  true  north-east  corner  of 
the  lot ;  and  also  that  the  plea  of  leave  and  license  was 
established  by  the  evidence. 
In  Hilary  Term,  (7.  8,  Patterson  shewed  cause. 
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The  facts  of  the  case,  with  the  authorities  and  arguments, 
are  sufficiently  stated  in  the  judgment. 

Draper,  C.  J.,  delivered  the  judgment  of  the  Court. 

On  the  5th  of  August,  1840,  the  Crown  granted  to  the 
Hon.  G.  S.  Boulton  the  north  half  of  lot  9,  in  the  third 
concession  of  Emily,  and  on  the  3rd  of  November,  1848, 
he  conveyed  to  one  Mitchell  fifteen  acres,  parcel  of  this 
half  lot,  by  a  description,  "  commencing  at  a  post  planted 
four  chains  and  fifty  links  from  the  north-east  angle  of 
the  said  lot,"  No.  9.  Before  making  a  conveyance  of  any 
part  of  this  half  lot,  Mr.  Boulton  employed  a  surveyor  to 
mark  the  boundaries  of  the  subdivision  he  was  making,  as 
he  had  sold  a  piece  of  land  the  description  of  which  com- 
menced at  the  north-east  angle  of  this  lot,  to  the  Rev.  Mr. 
Shaw,  by  deed  dated  the  20th  of  February,  1844,  and  had 
given  a  strip  of  the  same  width  as  Shaw's  for  the  church, 
and  reaching  to  the  southern  limit  of  the  half  lot ;  and  Mr. 
Boulton  gave  evidence  that,  among  other  posts,  there  was 
one  planted  to  mark  the  north-east  limit  of  the  piece  con- 
veyed to  Mitchell. 

For  some  months  after  the  conveyance  to  Mitchell,  there 
was  no  statutory  regulation  as  to  concessions  having  double- 
fronts,  and  until  the  passing  of  the  12  Vic.  ch.  35  (30th 
May,  1849)  the  posts  which  had  been  planted  to  mark  the 
front  angles  of  lots  were  by  law  unalterable  boundaries,  and 
the  side  lines  were  to  be  run  from  those  posts.  The  side 
line  between  this  lot  and  the  adjoining.  No.  10,  appears  (the 
evidence  is  not  direct)  to  have  been  run  accordingly,  and  the 
north-east  angle  to  have  been  thus  ascertained.  But  the 
thirty-seventh  section  of  this  Act  declared  that  in  those 
townships  in  which  the  concessions  had  been  surveyed  with 
double-fronts,  and  the  lands  had  been  described  in  half  lots, 
the  side  lines  should  be  drawn  from  the  posts  at  both  ends 
to  the  centre  of  the  concession,  and  each  end  of  the  conces- 
sion shall  be  and  is  declared  to  be  the  front  of  its  respective 
half  of  such  concession,  and  that  a  straight  line  adjoining 
the  extremities  of  the  side  lines  of  any  half  lot  in  such  con- 
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cession,  drawn  as  aforesaid,  shall  be  the  true  boundary  of 
that  end  of  the  half  lot  which  has  not  been  bounded  in  the 
original  survey. 

The  principal  question  in  dispute  was  whether  this  was  a 
concession  with  double-fronts. 

For  the  plaintiff  it  was  insisted  that  the  Statute,  12  Yic. 
ch.  35,  (Consol.  Stat.  U.  C.  ch.  93)  could  not  have  an  ex  "post 
facto  operation,  and  that  at  the  date  of  the  deed  to  Mitchell 
the  north-east  angle  of  the  lot  could  only  be  ascertained  by 
running  a  line  on  the  proper  course  from  the  front  of  the 
concession  :  that  this  appeared  to  have  been  done,  and  that 
the  Statute  could  not  make  that  erroneous  which  had  been 
in  accordance  with  existing  law.  It  was  also  insisted  that  a 
township  with  double-front  concessions  must,  according  'to 
the  Statute,  have  the  posts  on  both  sides  of  the  allowances 
for  roads  between  concessions,  and  that  the  lands  therein 
should  have  been  described  in  half  lots. 

We  have  no  doubt  that  the  Statute  did  apply  to  townships 
theretofore  surveyed,  even  though  according  to  its  precise 
letter  there  would  be  ground  for  questioning  its  application 
to  townships  to  be  thereafter  surveyed.  And  there  was 
abundant  proof  that  this  township  was,  so  far  as  the  planting 
posts  on  both  sides  of  the  concession  roads  went,  one  that  came 
within  the  literal  meaning  of  the  Statute.  We  have  felt  more 
difficulty  on  the  other  question,  as  to  the  lands  being 
described  in  half  lots. 

This  expression  has  been  assumed  to  be  part  of  the  defini- 
tion of  a  township  with  double-front  concessions.  In  War- 
nock  V.  Cowan  (13  U.  0.  R.  257)  which  was  decided  by  the 
late  Mr.  Justice  Burns  and  myself,  it  was  so  treated,  as  also 
in  the  judgment  of  this  Court  in  Holmes  v.  McI^ecJiin  (23 
U.  C.  K.  62,  321).  Nevertheless,  though  perhaps  not  open 
to  question  in  this  Court,  it  may  be  doubted  whether  this 
clause  of  the  Statute  should  not  be  read  thus :  "  In  those 
townships  in  Upper  Canada  in  which  the  concessions  have 
been  surveyed  with  double-fronts  (that  is,  with  posts  or 
monuments  planted  on  both  sides  of  the  allowances  for  roads 
between  the  concessions)  and  the  lands  in  which  townships 


MAKRS  V.  DAVIDSON. 


645 


have  been  described  in  liaH"  lots,  the  division  or  side  lines 
shall  be  drawn,"  &c — treating  the  words  which  are  placed 
in  a  parenthesis  as  containing  the  whole  definition  of  conces- 
sions with  double-fronts.  The  words  "  and  the  lands  have 
been  described  in  half  lots"  would  point  out  in  what  cases 
the  side  lines  are  to  be  run  from  the  front  and  rear  of  the 
concessions  to  the  centre,  namely,  whenever  a  half  lot  is 
granted,  and  the  rule,  though  the  Statute  does  not  say  so, 
would  apply  equally  to  a  quarter  lot. 

In  the  twenty-sixth  section  of  the  Consolidated  Act,  it  is 
provided  that  the  front  of  each  concession  of  Upper  Canada 
where  only  a  single  row  of  posts  has  been  planted  on  the 
concession  lines,  and  the  lands  have  been  described  in  whole 
lots,  shall  be  that  end  or  boundary  of  the  concession  which 
is  nearest  to  the  boundary  of  the  township  from  which  the 
concessions  are  numbered.  We  have  here  the  same  phrase 
"the  lands  hare  been  described."  In  this  section  twenty- 
six  both  descriptions,  that  of  a  single  row  of  posts  having 
been  planted  and  the  grant  pf  the  lands  in  whole  lots,  are 
combined,  for  the  determining  in  what  cases  the  front  of  the 
concession  is  to  be  governed  by  the  rule  given.  Why  should 
a  different  method  obtain  as  to  construing  the  other  section  ? 

We  think,  though  not  without  some  hesitation,  that  the  right 
construction  was  adopted  in  the  former  cases. 

No  uniform  system  of  granting  lands  in  this  township  of 
Emily,  which  would  shew ,  how  the  survey  was  treated  in 
reference  to  the  division  into  half  lots,  seems  to  have  been 
followed  in  the  public  offices.  From  the  evidence  it  appears 
that  in  1823  the  north-east  quarter  of  No.  10,  3rd  conces- 
sion, was  granted,  and  the  description  commences  in  the 
centre  of  the  concession.  In  1824  there  were  grants  of  the 
north-west  quarter  of  No.  20,  in  the  3rd  concession,  and  of 
the  north-west  quarter  of  No.  7,  in  the  1st  concession,  and 
of  the  north-east  quarter  of  No.  6,  in  the  3rd  concession, 
and  of  the  north-east  quarter  of  No.  6,  in  the  5th  concession. 
All  these  descriptions  commence  in  the  centre  of  the  conces- 
sion. In  1825,  No.  6  in  the  Tth  concession  was  granted 
as  a  whole  lot.    The  description  begins  in  front  of  the 
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concession,  at  the  south-west  angle  of  the  lot,  (the  lots  number 
from  west  to  east)  and  runs  thence  to  the  rear  of  the  conces- 
sion, not  referring  to  any  post ;  and  in  the  same  year  the 
north  half  of  No.  13,  2nd  concession,  was  granted,  and  the 
description  commenced  in  the  centre  of  the  concession.  In 
1834,  the  west  half  of  No.  3,  in  the  5th  concession,  was 
granted,  though,  according  to  the  double-front  concession 
principle,  the  lots  were  divided  into  north  and  south  halves. 
In  none  of  the  foregoing  grants  is  there  any  reference  to 
the  posts  planted  on  the  north  of  the  respective  concessions, 
and  in  1856,  a  grant  was  made  of  the  west  half  of  No.  2, 
3rd  concession,  without  any  description  at  all. 

We  do  not  think  it  possible  to  construe  this  section  (28  of 
the  Consol.  Stat.)  as  prescribing  a  rule  which  is  not  to  apply 
to  all  the  lands  which  lie  in  concessions  which  have  been 
posted  on  each  side  as  the  section  describes.  The  rule  can- 
not, we  think,  be  limited  to  the  grants  of  half  lots.  The 
inconsistency  and  inconvenience  that  would  arise  from  that 
construction,  and  as  a  consequence  holding  that  where  a 
whole  lot  is  granted  the  side  line  can  be  run  from  the  post 
at  the  front  angle,  without  regard  to  the  system  of  survey 
or  to  the  post  planted  in  rear,  can  be  readily  illustrated  by 
assuming  No.  9,  to  be  granted,  and  described  as  a  whole  lot, 
and  the  north  halves  of  No.  8  and  10  to  be  separately  granted. 
In  nine  cases  out  of  ten,  probably  in  a  larger  proportion,  a 
line  run  from  the  front  angle  parallel  to  the  governing  side 
line,  to  the  rear  of  the  concession,  will  not  strike  the  post 
planted  in  rear.  In  the  present  case  the  difference  is  about 
one  chain,  the  post  in  rear  being  so  much  further  east  than 
the  termination  of  the  line  run  from  the  front  angle.  But 
the  side  lines  of  the  north  halves  must  begin  at  the  posts 
planted  in  the  rear  of  the  concession,  and  go  parallel  to  the 
governing  line  to  its  centre,  and  the  result  will  be  that  the 
north  half  of  No.  10  will  be  a  chain  distant  from  the  side 
line  of  No.  9,  which  it  ought  to  join,  and  a  strip  of- land  a 
chain  wide  will  be  included  in  the  patents  for  No.  9  and  for 
the  north  half  of  No.  8.  It  is  impossible  that  a  construction 
which  will  produce  such  results  can  be  the  true  one,  and  we 
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see  no  other  way  to  avoid  it  but  by  holding  that  where  the 
concessions  have  double-fronts,  this,  and  the  express  words 
of  the  Statute,  divide  the  lands  into  half  lots ;  and  when,  as 
in  the  present  case,  the  concessions  run  nearly  east  and  west, 
the  division  is  into  north  and  south  halves ;  and  that  the 
granting  of  any  north  or  south  halves  of  lots  brings  the 
section  into  application,  even  if  it  must  not  necessarily  apply 
from  the  nature  of  the  survey  and  posts  planted ;  and  that 
any  description  in  the  patents  at  variance  with  the  actual 
survey  and  the  statute  must  give  way. 

I  feel  all  the  difficulty  of  so  treating  the  language  of  the 
Act,  and  have  in  my  own  mind  combatted  many  arguments 
that  have  suggested  a  different  result ;  but  at  last  we  find  it 
the  only  solution  of  the  matter  which  we  can  reasonably 
adopt ;  for  if  it  be  held  that  the  words,  "  the  lands  shall 
have  been  described  in  half  lots,"  mean  that  the  grants 
shall  set  forth  the  bounds,  courses,  &c.,  then  this  difficulty 
presents  itself,  that  the  practice  of  issuing  patents  without 
any  such  description  commenced  in  the  land  granting  de- 
partment of  Upper  Canada  several,  perhaps  fifteen,  years 
or  more  before  the  Statute  12  Vic.  was  passed,  and  has  been 
more  or  less  followed  ever  since.  If  these  words  mean  that 
the  grants,  though  omitting  to  express  the  boundaries,  should 
describe  the  lands  as  such  a  half  lot,  or  some  aliquot  or 
, other  portion  of  such  a  half  lot,  ex.  gr.  as  the  east  half  of 
the  north  half ;  or  in  granting  a  whole  lot  should  describe 
it  as  consisting  of  the  east  and  west  halves  thereof,  or  the 
north  and  south  halves,  according  to  the  direction  of  the 
double  posted  concession  lines  ; — then,  as  we  see  in  this 
case,  as  the  case  of  Holmes  v.  MeKechin  shewed,  and  as 
individual  and  general  experience  reminds  us,  no  such  rule 
has  been  uniformly  followed,  and  such  a  construction  would 
almost  render  the  statutory  provision  a  dead  letter.  The 
Legislature  found  it  necessary,  by  the  9th  section  of  the  18 
Vic.  ch.  83  (Cons.  Stat.  U.  C.  ch.  93,  sec.  29)  to  remove  one 
doubt  as  to  the  application  of  the  law ;  perhaps  a  similar 
course  may  be  deeme'd  advisable  to  remove  the  doubts  to 
which  the  words  of  the  preceding  section  (28)  have  given  rise. 
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The  description  in  the  deed  to  the  Reverend  W.  M.  Shaw 
begins"  at  the  north-east  angle  of"  No.  9:  in  that  to 
Mitchell  it  begins  "at  a  post  planted  four  chains  fifty 
links  "from  the  same  north-east  angle.  The  deed  to  the 
Church  Society  (dated  20th  September,  1848),  is  of  a  piece 
of  land  lying  between  the  south  boundary  of  the  land  sold 
to  Shaw  and  the  south  boundary  of  the  north  half  of  No.  9. 
There  seems  no  doubt  whatever  that  Mr.  Shaw  and  the 
occupants  under  the  Church  Society  at  the  date  of  those 
deeds  believed  that  the  north-east  angle  of  No.  9,  was  as 
the  surveyor  employed  by  Mr.  Boulton  had  marked  and 
ascertained  it  by  running  a  line  from  the  front  angle  of  the 
lot ;  nor  that  the  post  planted  at  the  original  survey,  on  the 
line  of  the  rear  of  the  third  concession,  stood  one  chain  to 
the  east  of  this  assumed  north  east  angle  ;  nor  that  Mitchell, 
under  whom  the  plaintiff  derives  title,  took  possession  of  the 
land  west  of  and  adjoining  to  that  previously  conveyed  to 
Shaw  and  the  Church  Society,  according  to  their  actual 
occupation,  not  according  to  what  we  consider  the  legal  effect 
of  the  deeds  to  them. 

For  in  our  opinion  we  are  compelled  by  the  Statute  to 
treat  the  true  north-east  angle  of  No.  9,  to  be  that  marked 
by  the  post  planted  at  the  original  survey  in  rear  of  the 
third  concession,  and  the  consequence  is,  that  Mr.  Shaw  took 
possession  of  a  strip  of  land  one  chain  wide,  lying  to  the* 
west  of  that  which  the  description  in  the  deed  to  him  covers, 
and  he  and  those  claiming  under  him  appear  to  have  held 
upwards  of  twenty  years.'  When  the  possession  of  the 
Church  lot  was  first  taken,  does  not  so  clearly  appear,  but 
its  western  boundary  seems  from  the  first  to  have  been  con- 
sidered and  acted  on  as  a  protraction  of  the  western  boundary 
of  the  land  of  which  Mr.  Shaw  held  the  possession. 

If  therefore  the  plaintiff's  case  depended  upon  the  words 
of  the  description,  "  commencing  at  the  distance  of  four  chains 
and  fifty  links  from  the  north-east  angle  of  No.  9,"  he  would 
in  our  opinion  fail,  because,  taking  the  true  and  not  the 
supposed  north-east  angle  as  governing  the  description,  his 
land  would  not  extend  to  the  locus  in  quo;  that  land  would 
not  be  his. 
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But  it  is  answered,  that  the  description  commences  "  at  a 
post  planted,"  and  that  the  distance  stated  from  the  north- 
east angle  is  falsa  demonstration  for  the  post  was  there  when 
Mitchell  took  possession,  immediately  adjoining  where  Shaw 
was  in  possession  ;  the  post  was  the  material  object  from 
which  his  land  was  to  be  measured  to  the  west,  and  from 
which  it  was  measured  (a). 

It  appears  to  us  that  the  rastence  of  the  post  referred  to 
in  the  description,  and  the  point  or  place  at  which  it  stood, 
were  very  satisfactorily  established.  If  the  words  "  four 
chains  fifty  links  from  the  north-east  angle  of  said  lot  No. 
nine  "  are  rejected,  there  is  no  difficulty,  for  there  is  no 
pretence  that  there  e^er  was  any  other  post  to  which  this 
description  can  refer.  The  fact  that  its  distance  from  the 
north-east  angle  is  inaccurately  given  cannot  alter  the 
description,  that  from  this  post  the  measurement  of  the  land 
by  the  courses  and  distances  given  was  to  be  made.  No 
difficulty  arises  from  want  of  title  in  the  grantor  to  convey 
all  that  the  description  so  applied  would  cover.  Mitchell 
intended  to  buy  and  Mr.  Boulton  to  convey  the  identical 
piece  of  land  which  the  plaintiff  claims  to  own.  As  a 
question  of  fact,  we  draw  this  inference  without  hesitation,  as 
we  think  the  Jury  would  have  done  if  it  had  been  submitted 
to  them.  The  case  is  stronger  than  that  oiLyle  v.  Richards, 
(L.  R.  1  H.  L.  App.  222)  for  there  is  no  contradiction  as  to 
the  post  referred  to  in  the  description,  nor  as  to  where  it 
was  planted,  nor  as  to  the  land  described,  if  that  post  is 
taken  to  be  the  place  of  beginning. 

We  think,  therefore,  that  the  land  on  which  the  trespass 
was  committed  was  the  plaintiff's. 

The  only  remaining  question  is  on  the  plea  of  leave  (5). 
The  declaration  contained  only  one  count,  charging  several 

(a)  Upon  this  point  Dunn  v.  Turner,  3  C.  P.  104,  Henderson  v.  Harris, 
10  C.  P.  374;  Joiner  v.  Colborne,  11  U.  C.  R.  631  ;  Hamilton  v.  Gould,  24 
U.  C.  R.  58  ;  Lyle  v.  Richards,  L.  R  I.  H.  L.  222,  were  cited  on  tlje  argu- 
ment. 

{b)  On  this  question  the  following  cases  were  cited  in  the  argument: 
Barnes  v.  Hunt,  11  East  451  ;  Hay  ward  v.  Grant,  1  C.  &  P.  448  ;  Brace- 
girdle  V.  Peacock,  3  Q.  B.  174 ;  Styles  v.  Taylor,  14  C.  P.  93  ;  Hyde  v. 
Graham,  1  H.  &  C.  593. 
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acts  of  trespass  as  committed  at  the  same  time.  The  evidence 
shewed  that  part  of  the  fence  was  moved  two  or  three  years 
ago,  and  that  defendant  had  used  the  land  since.  The  resi- 
due of  the  fence  was  moved  only  in  the  spring  of  1866,  when 
some  ploughing  was  also  done.  On  the  earlier  occasion,  it 
was  proved  that  the  plaintiff  and  defendant  staked  out  the  line 
the  whole  length  to  which  the  fence  was  to  be  removed.  It 
was  also  shewn  that  one  Dixon  had  purchased  from  Mr. 
Boulton  a  strip  of  land  a  chain  wide  on  the  west  side  of  the 
north  half  of  this  No.  9,  and  had  put  up  a  fence  on  the  sup- 
posed east  limit  of  this  strip.  Most  probably  the  side-line 
between  Nos.  8  and  9  had  been  erroneously  run  from  front 
to  rear,  as  had  been  the  case  between  Nos.  9  and  10,  and 
Dixon's  fence  had  been  put  up  according  to  that  line. 
Afterwards  he  moved  this  fence  one  chain  further  east, 
thus  taking  part  of  the  land  which  defendant  now  claims 
under  a  conveyance  made  in  1849  by  Mr.  Boulton  of  the 
north  half  of  No.  9,  except  about  three  acres  conveyed  to 
the  Reverend  W.  M.  Shaw,  another  parcel  to  the  Church 
Society,  another  parcel  to  William  Mitchell,  and  also  one 
chain  on  the  west  side  of  the  said  north  half,  being  in  fact 
the  strip  conveyed  to  Dixon.  The  defendant  seems  to  have 
acquiesced  in  the  removal  of  Dixon's  fence,  and  to  have 
claimed  a  similar  right  as  against  the  plaintiff.  The  plaintiff 
admitted  the  correctness  of  the  line  which  ran  from  the  post 
planted  in  rear  of  the  third  concession,  and  said  that  unless 
defendant  moved  on  to  him  he  could  not  move  on  to  the 
next  lot  east,  i.e.,  the  Church  property;  and  then  the  staking 
took  place,  the  north  part  of  the  fence  was  moved,  and  the 
defendant  made  use  of  the  strip  of  land  as  his  own.  But  in 
the  fall  of  1865  the  plaintiff  forbid  the  defendant  from 
moving  any  more  of  the  fence,  and  in  the  following  spring 
he  forbid  defendant's  man  from  ploughing  this  strip,  after 
which  the  residue  of  the  fence  was  moved  and  some  plough- 
ing done.  At  or  about  the  time  when  the  first  moving  the 
fence  took  place  there  was  a  negotiation  between  the  vestry 
of  the  Church  and  the  plaintiff.  According  to  the  true  line, 
it  was  found  that  a  part  of  the  parsonage-house  was  to  the 


MARKS  V.  DAVIDSON. 


651 


west  of  their  lot  as  it  was  described,  and  to  remedy  this  it 
was  proposed  that  the  plaintiff  should  convey  a  quarter  of 
an  acre  to  them  where  the  house  infringed,  and  in  consi- 
deration that  they  should  give  him  an  acre  and  a  half  of 
the  rear  part  of  their  land,  and  a  surveyor  was  instructed 
to  mark  it  out,  and  then  the  plaintiflf  was  to  move  the 
residue  of  his  fence  one  chain  further  east.  This  proposal 
was  not  carried  into  effect,  and  the  plaintiff's  east  fence 
has  not  been  moved.  Apparently  it  was  after  all  this  that 
the  plaintiff  forbid  the  defendant,  as  already  stated.  The 
defendant  objected,  that  as  only  one  trespass  was  charged 
he  had  a  right  to  apply  the  leave  which  he  had  received 
from  the  plaintiff  to  cover  it ;  and  the  plaintiff  asked  per- 
mission to  amend  if  necessary,  and  the  case  went  off  at  Nisi 
Prius  as  has  been  set  forth. 

The  plea  of  license  is  an  admission  of  the  plaintiff's  right 
to  the  land ;  and  as  the  act  of  moving  the  fence  was  to  be 
done  upon  that  land,  the  license  was  revocable.  But  the 
plaintiff  has  only  put  the  giving  the  license  in  issue  by 
joining  issue  on  the  plea ;  and  there  was  leave  given  in  the 
the  first  instance  to  the  removal,  and  to  the  defendant's 
entry  on  the  land  as  his  own,  for  the  plaintiff  was  a  party 
to  the  staking  the  line  with  that  object. 

The  declaration  as  now  amended  charges  the  trespass  to 
have  been  committed  on  divers  days  and  times,  and  on  the 
general  replication,  traversing  it  wholly,  he  is  entitled  to 
succeed,  for  the  license  was  revoked  before  the  last  portion 
of  the  fence  was  removed. 

The  plaintiff  is,  therefore,  entitled  to  our  judgment,  and 
the  rule  must  be  discharged. 

Rule  diseharged. 
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William  Henry  Farrell,  by  his  Guardian,  v.  Richard 

Farrell. 

Will — Construction — Estai^0 

F.,  who  died  in  1861,  by  Ms  will,  made  in  that  year,  gave  to  his  wife  all  his 
lands  for  life  ;  and  after  her  decease  he  devised  to  each  of  his  seven 
children  separate  lands,  adding  "  and  in  case  any  of  the  aforesaid  legatees 
should  die  before  he  or  she  comes  of  age.  or  should  die  intestate,  then 
and  in  such  case  his  or  her  portion  shall  be  equally  divided  among  the 
remaining  survivors."  J.  F.,  the  eldest  son,  and  one  of  the  devisees,  died 
intestate  in  1867,  at  the  age  of  thirty,  leaving  a  son,  the  testator's  widow 
having  died  in  1864. 

Meld,  that  J.  F.  being  twenty-one  at  his  father's  death,  took  an  absolute 
yested  interest  in  fee  in  remainder  expectant  on  his  mother's  death  ;  that 
the  devise  over  was  void  as  being  repugnant  to  this  gift  preceding  it; 
and  that  the  land  devised  to  J.  F.  went  therefore  to  his  son,  not  among 
the  other  surviving  devisees. 

Semble,  that  if  necessary  or  in  the  devise  over  might  have  been  read  and. 

The  following  case,  in  substance,  was  stated  for  the 
opinion  of  the  Court,  without  any  pleadings : — 

CASE. 

William  Farrell  was  in  his  lifetime,  and  at  the  time  of  his 
death,  the  owner  in  fee-simple  of  (amongst  other  lands)  the 
lands  in  question  in  this  ,  cause.  The  case  turned  upon  the 
construction  of  his  will,  made  on  the  17th  of  July,  1861,  of 
which  the  following  are  tRe  material  parts  : 

"  I  will  and  devise  that  all  my  just  debts,  funeral  and 
testamentary  expenses,  be  paid  by  my  executors  as  soon  as 
conveniently  may  be  after  my  decease ;  and  as  to  my  worldly 
estate  wherewith  it  has  pleased  God  to  bless  me,  I  give  and 
dispose  of  the  same  as  follows  :  I  give  and  devise  to  my 
beloved  wife  Ann  all  lands  and  tenements  that  I  now 
possess,  for  her  use  and  benefit  during  her  natural  life, 
provided  that  she  shall  not  have  power  to  mortgage,  alienate, 
or  sell  any  of  the  property,  except  through  some  unforeseen 
accident,  such  as  fire,  or  accident  of  that  kind,  in  order  to 
replace  the  buildings  thus  destroyed ;  and  that  she  shall  live 
in  the  house  she  now  occupies  during  her  life ;  and  after  her 
decease  I  will  and  devise  to  my  eldest  son  John  lot  number 
twelve/'  &c.  (describing  the  land  in  question). 
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.  Then  followed  separate  devises  of  other  lands  to  his  sons 
and  daughters^  David,  James,  William,  Richard,  Eliza,  and 
Mary,  no  words  of  inheritance  being  used.  He  requested 
that  twenty-five  acres  of  land  mentioned  be  sold,  and  the 
proceeds  lent  out  at  interest  to  the  best  advantage  until 
wanted  by  his  wife;  and  the  amount  of  a  mortgage  of  certain 
property  in  the  same  way.  He  bequeathed  his  son  James  $500 
out  of  the  sale  of  the  twenty-five  acres,  and  proceeded,  "And 
I  do  also  order  and  bequeath  that  my  beloved  wife  shall  have 
the  sole  control  of  all  my  goods  and  chattel  property,  and 
dispose  of  the  same  as  she  thinks  fit  at  the  time  of  her 
death.  And  in  case  any  of  the  aforesaid  legatees  should  die 
before  he  or  she  comes  of  age,  or  should  die  intestate,  then 
and  in  such  case  his  or  her  portion  shall  be  equally  divided 
among  the  remaining  survivors.  And  I  further  order  and 
request  that  my  two  daughters  Eliza  and  Mary  shall  be 
sufficiently  provided  for  in  all  necessaries  out  of  my  estate 
so  long  as  they  live  at  home  with  their  mother,  until  such 
time  as  they  get  married ;  and  in  case  my  beloved  wife 
should  die  before  my  said  daughters  or  either  of  them 
comes  of  age,  then  my  son  John  shall  take  charge  of  them 
in  the  same  way  and  on  the  same  account  as  hereinbefore 
last  mentioned." 

The  said  William  Farrell  died  on  or  about  the  13th  of 
September,  1861,  without  having  revoked  the  said  will,  and 
leaving  surviving  him  his  wife  Ann,  and  John,  David,  James, 
William,  Richard,  Eliza,  and  Mary  Farrell,  the  devisees 
and  legatees  in  the  said  will  mentioned,  his  only  children 
and  heirs  and  heiresses-at-law,  all  of  whom  except  John  are 
living.  Ann  Farrell,  the  testator's  widow,  died  on  the  20th 
of  January,  1864.  John  Farrell,  the  testator's  eldest  son, 
survived  his  father,  and  went  into  possession  of  the  lands 
devised  to  him,  being  the  lands  in  question  in  this  cause, 
and  died  in  possession  on  the  22nd  of  March,  1867,  being 
then  thirty  years  of  age. 

The  said  John  Farrell  died  intestate,  leaving  a  widow  and 
the  plaintiff,  his  only  son  and  heir-at-law,  him  surviving. 

The  plaintiff  is  the  heir-at-law  of  the  said  John  Farrell, 
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and  entitled  to  the  possession  of  the  said  lands,  unless  upon 
the  true  construction  of  the  said  will,  the  said  John  Farrell 
having  died  intestate,  the  said  lands  passed  under  the  limi- 
tation contained  in  the  said  will  to  the  surviving  brothers 
and  sisters  of  the  said  John  Farrell. 

The  question  for  the  opinion  of  the  Court  is,  whether 
upon  the  true  construction  of  the  said  will,  in  the  events 
which  have  happened,  the  said  lands  have  passed  to  the 
surviving  brothers  and  sisters  of  the  said  John  Farrell. 

If  the  Court  shall  be  of  opinion  in  the  negative,  then 
judgment  shall  be  entered  for  the  plaintiff  to  recover  pos- 
session of  the  said  lands  and  costs  of  suit. 

If  the  Court  shall  be  of  opinion  in  the  affirmative,  then 
judgment  of  nolle  prosequi,  with  costs  of  defence,  shall  be 
entered  up  for  the  defendant. 

Leitli,  for  the  plaintiff,  contended  that  by  mere  force 
of  the  expression  "  in  case  any  of  the  aforesaid  legatees 
should  die  before  he  or  she  should  come  of  age,"  the  fee 
would  pass.  Such  expression  was  inconsistent  with  the  idea 
of  a  mere  lifercstate  passing,  which  must  cease  on  death  at 
any  age  ;  therefore  the  expression  must  refer  to  some  other 
interest  passing,  viz.,  a  fee,  with  an  executory  devise  over  on 
death  under  age — Holmes  v.  Godson,  2  Jur.N.  S.  383 ;  Toovey 
V.  Bassett,  10  East  460 ;  Frogmorton  dem.  Bramstone  v. 
Holyday,  3  Burr.  1617  ;  Powell  on  Devises,  Vol.  II.  p.  395  ; 
Jarm.  on  Wills,  Vol.  IL,  3rd  ed.,  p.  351.— That  John,  the 
plaintiff's  ancestor,  might  have  been  either  chargeable  per- 
sonally, or  the  land  devised  to  him  might  have  been  charge- 
able, with  the  burden  of  support  of  the  daughters,  and  the 
possibility  in  either  case  would  cause  the  fee  to  pass. — 
Lloyd  V.  Jackson,  L.  R.  1  Q.  B.  571 ;  Doe  Sams  ^MJlarlick, 
14  M.  &  W.  708,  per  Parke,  B. ;  Doe  dem.  Stevens  v.  Snel- 
ling,  5  East  87 ;  Matthews  v.  Windross,  2  Kay  &  J.  406  ; 
Doe  V.  Richards,  3  T.  R.  356.-— That  the  expressed  inten- 
tion of  the  testator  to  give  and  dispose  of  his  worldly 
estate,"  shewed  an  intention  not  to  die  partially  intestate, 
but  to  dispose  of  the  whole  fee  as  to  the  various  portions 
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given  to  his  children. — Lloyd  v.  Jackson,  supra,  S.  C,  L. 
R.  2  Q.  B.  269. — The  absence  of  words  of  inheritance  in 
the  devises  to  the  children  shewed  no  intention  the  fee 
should  not  pass,  for  such  words  were  also  wanting  in  the 
devise  over  to  the  "  survivors,"  where  undoubtedly  a  fee 
would  pass  ;  and  where  the  testator  did  not  intend  to 
give  the  fee,  as  in  the  devise  to  his  wife,  he  expressly 
confined  it  to  "  natural  life  :" — That  under  Con.  Stat.  U.  C. 
ch.  82,  sec.  12,  the  plaintiff 's  ancestor  would  take  the 
fee  unless  an  intention  to  the  contrary  appeared : — That  the 
word  "or"  in  regard  to  death  under  age  or  intestate,  was  to 
be  read  ''and" — Grreated  v.  Grreated,  2  Beav.  621;  and  as 
both  such  events  did  not  occur  the  devise  over,  even  if  valid 
as  to  intestacy,  could  not  take  effect.  If  the  fee  passed,  the 
limitation  over  on  intestacy  was  repugnant  and  void  :  Holmes 
V.  G-odson,  supra  ;  G-reated  v.  Greated,  26  Beav.  621.  It 
could  not  be  contended  that  the  devises  to  the  children  were 
for  life,  with  power  to  appoint  the  fee  by  will — Brook  v. 
Brook,  2>  Sm.  &  Giif.  280. 

Robert  A.  Harrison,  contra,  contended  that  there  was  an 
intention  apparent  in  the  will  that  the  fee  should  not  pass, 
as  evidenced  by  the  devise  over  in  case  of  death  or  intest- 
ancy :  that  even  though  it  should  be  considered  that  the 
fee  passed  immediately,  it  was  liable  to  be  defeated  by  the 
devise  over  in  case  of  death  under  age  or  intestacy,  which 
latter  event  happened.  He  referred  to  Morris  v.  Lloyd,  3 
H.  &  C.  141 ;  Audsley  v.  Horn,  26  Beav.  195 ;  Jarm.  on 
Wills,  vol.  I.,  p.  123,  129,  130,  173 ;  Browne  v.  Browne, 
3  Sm.  &  Giff.  568 ;  Oamhridge  v.  Rous,  25  Beav.  409 ;  Re 
Mid  Kent  R.  W.  Co.,  Ex  parte  Bate,  11  W.  R.  417 ; 
McEnally  v.  Wetherall,  15  Ir.  0.  L.  R.  502  ;  Qcltsman  V. 
Coltsman,  lb.  171 ;  Jarman  v.  Vye,  L.  R.  2  Equ.  784  ; 
Slaney  v.  Slaney,  33  Beav.  631 ;  Barker  v.  Young,  lb. 
353 ;  Qooke  v.  Mirehouse,  34  Beav.  27  ;  Seceomhe  v. 
Edwards,  28  Beav.  440 ;  In  re  Kirkhrides  Trusts,  L.  R. 
2  Equ.  400 ;  In  re  Sanders'  Trusts,  L.  R.  1  Equ.  675 ; 
Boe  dem.  Stevens  v.  Snelling,  5  East  87 ;  Doe  dem.  Sams 


656       queen's  bench,  EASTEB  term,  30  vie,  1867. 

V.  G-arlick,  14  M.  &  W.  98  ;  Barton  v.  Barton,  3  K.  & 
Johns.  512;  Powell  v.  Boggis,  35  L.  J.  Chy.  472;  Hood 
V.  Oglander,  34  Beav.  513 ;  Burton  v.  Powers,  3  K.  & 
Johns.  170  ;  Haddehey  v.  Adams,  22  Beav.  266  ;  Groodtitle 
dem.  Richardson  v.  Edmonds,  7  T.  R.  639 ;  Doe  Candler 
V.  Smiith,  lb.  531 ;  Doe  cZem.  Jb^zes  v.  Owens,  1  B.  &  Ad. 
318 ;  Doe  dem.  Clarke  v.  Clarice,  1  C.  &  M.  39;  Doe  Ander- 
son V.  Hamilton^  8  U.  C.  R.  302 ;  Hopkins  v.  Brown,  10  U. 
C.  R.  125  ;  Mcintosh  v.  Elliott,  1  Grant,  440 ;  Christie  v. 
Saunders,  5  Grant  464;  Spenee  v.  Spence,  12  C.B.  N.S.  199. 

Draper,  C.  J.,  delivered  the  judgment  of  the  Court. 

This  case  has  been  fully  and  very  well  discussed.  It 
does  not,  however,  appear  to  us  to  be  necessary  to  go  over 
all  the  points  argued,  in  Order  to  arrive  at  a  conclusion. 

The  testator,  first  of  all,  gives  his  widow  all  his  lands  and 
tenements  for  her  use  and  benefit  during  her  natural  life," 
and  after  her  decease  he  wills  and  devises  to  his  eldest  son, 
John,  a  part  of  his  lands,  specifying  the  particular  lots  and 
parcels,  but  without  any  words  of  limitation.  In  like  man- 
ner, though  not  in  precisely  the  same  words,  he  gives  to 
each  of  his  four  other  sons,  David,  James,  William,  and 
Richard,  and  his  two  daughters,  Eliza  and  Mary,  each  a 
separate  part  of  his  lands.  He  further  gives  to  his  widow 
the  sole  control  of  his  chattel  property,  with  the  power  to 
dispose  of  it  as  she  thinks  fit  at  the  time  of  her  death. 
**And  in  case  any  of  the  aforesaid  legatees  should  die  before 
he  or  she  comes  of  age,  or  should  die  intestate,  then  his 
or  her  portion  shall  be  equally  divided  among  the  remaining 
survivors."  He  further  '^orders  and  requests"  that  his  two 
daughters  shall  be  sufficiently  provided  for  in  all  necessaries 
out  of  his  estate  so  long  as  they  live  at  home  with  their 
mother,  or  until  such  time  as  they  get  married ;  and  in  case 
his  wife  should  die  before  the  daughters  both  come  of  age, 
then  her  son  John  "  shall  take  charge  of  them  in  the  same 
way  and  on  the  same  account  as  hereinbefore  last  mentioned." 

The  testator  died  on  the  13th  of  September,  1861,  leaving 
his  wife  and  seven  children  him  surviving ;  and  the  children, 
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John  excepted,  still  survive.  The  mother  died  in  January, 
1864,  and  John  took  possession  of  the  land  devised  to  him, 
and  died  in  possession  on  the  22nd  of  March,  1867,  being 
then  thirty  years  of  age.  He  must  consequently  have 
been  upwards  of  twenty-one  when  his  father  died.  John 
died  intestate,  leaving  a  widow  and  an  only  son,  his  heir-at- 
law,  the  plaintiff,  him  surviving.  The  defendant  claims  that 
the  lands  devised  to  John  by  his  father  have  vested  in  the 
surviving  brothers  and  sisters  named  in  the  will. 

In  G-rey  v.  Pearson  (3  Jur.  K.  S.  823)  the  Lord  Chancellor 
(Cranworth)  says,  "  The  rule  which,  in  modern  times  more 
particularly,  the  Courts  have  been  always  anxiously  inclined 
to  follow,  has  been  to  adhere  as  rigidly  as  possible  to  the 
precise  words  that  are  found,  whether  in  wills  or  in  deeds, 
and  to  give  to  those  words  their  natural  ordinary  meaning, 
unless  by  so  doing  it  appears  from  the  context  that  you  are 
using  them  in  a  different  sense  from  that  in  which  the  testa- 
tor or  the  maker  of  the  deed  intended  to  use  them,  or  unless 
by  so  using  them  you  would  be  doing  something  which  would 
manifestly  tend  to  an  inconsistency,  which  could  not  have 
been  the  intention  of  the  party  making  the  instrument." 

This  rule  must  in  construing  a  will  be  applied  with  due 
reference  to  the  12th  sec.  Cons.  Stat.  U.  C.  ch.  82,  which 
directs  that  wherever  land  is  devised  it  shall  be  considered 
that  the  devisor  intended  to  devise  all  such  estate  as  he  was 
seised  of  in  the  land,  Avhether  in  fee  simple  or  otherwise, 
unless  it  appears  on  the  face  of  the  will  that  he  intended 
only  to  devise  an  estate  for  life,  or  other  estate  less  than  he 
was  seised  of  at  the  time  of  making  the  will. 

Now  in  the  present  case  a  perusal  of  the  whole  will  indi- 
cates no  intention  to  give  less  than  a  fee  simple  to  the 
testator's  children.  In  regard  to  his  wife  he  plainly  limits 
the  devise  to  her  to  a  life  estate,  and  after  her  decease  he 
disposes  of  his  land  without  such  or  indeed  without  any 
expressed  limitation. 

The  very  expression  which  gives  rise  to  the  present  con- 
troversy ^hews  an  intention  to  provide  against  leaving  any 
contingency  unprovided  for.    When  he  intended  to  limit  a 
83  VOL.  XXVI 


658    ■     queen's  bench,  easier  term,  so  vie,  1867. 

life-estate  he  used  the  proper  terms  for  that  end  ;  and  com- 
paring the  two  forms  of  expression  used  in  the  devise  to  the 
mother  and  that  to  the  children,  we  find  a  clearly  expressed 
intention  to  give  less  than  a  fee  simple  to  the  one,  and  no 
expression  indicating  that  he  did  intend  to  give  a  less  estate 
than  he  was  seised  of  in  the  other.  It  is  after  this  disposi- 
tion that  the  passage  occurs,  in  case  any  of  the  aforesaid 
legatees  should  die  before  he  or  she  comes  of  age,  or  should 
die  intestate,  then  his  or  her  portion  shall  be  equally  divided 
among  the  remaining  survivors." 

The  construction  for  which  the  defendant  contends  is, 
that  although  a  son  or  daughter  might  die  leaving  a  child 
or  children,  yet  unless  the  parent  devised  his  or  her  share 
of  the  estate,  it  would  go  over,  under  this  clause  of  the  tes- 
tator's will.  To  put  an  extreme  case,  if  all  but  one  of  the 
testator's  children  attained  the  age  of  twenty-one  years,  and 
then  died  intestate,  leaving  children,  the  one  survivor  would 
take  the  whole  estate. 

In  our  opinion  the  will  gave  an  absolute  interest  to  each 
of  the  children  attaining  the  age  of  twenty-one  on  the  death 
of  the  mother,  and  not,  as  has  been  argued,  a  mere  estate 
for  life.  The  limitation  to  each  such  child  is  immediately 
connected  with  and  commenced  immediately  on  the  expira- 
tion of  that  life-estate  in  the  mother.  Their  estate  could 
not  be  dependent  on  the  contingency  of  their  not  dying  in- 
testate. Besides,  while  under  age  none  of  them  could  make 
a  valid  will,  and  as  the  estate  of  him  or  her  who  died  under 
twenty-one  would  go  over,  the  alternative  to  prevent  its 
going  over,  namely,  devising  it,  could  not  arise.  We  think, 
that  if  in  any  case  the  word  *^or  "  should  be  read  "and," 
as  in  Fairfield  v.  Morgan  (in  Dom.  Proc.  2  JST.  R.  38),  this 
case  would  justify  such  a  reading,  and  then  the  double  event, 
dying  under  twenty-one  and  intestate,  not  having  happened, 
the  devise  over  fails. 

In  many  of  the  cases  in  which  this  question,  of  reading 
"  and  "  for  "  or"  or  vice  versa,  has  arisen,  failure  of  issue  has 
been  one  of  the  events  on  which  the  devise  over  depended,  and 
the  enquiry  has  been  whether  by  failure  of  issue  was  meant, 
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that  the  party  taking  the  estate  never  had  issue,  or  left  no  issue 
him  surviving.  The  words  on  which  the  present  contest  has 
arisen  leave  no  opening  for  a  similar  discussion,  and  must 
either  give  effect  to  the  devise  over,  or  be  treated  as  repug- 
nant to  the  preceding  gift,  in  which  case  there  is  no  necessity 
to  resort  to  the  doctrine  oi  Fairfield  v.  Morgan.  (  Vide  Sec- 
coynhe  v.  Edwards,  6  Jur.  N.  S.  642). 

We  do  not  rest  our  opinion  in  favour  of  the  plaintiff,  how- 
ever, on  that  doctrine,  but  on  the  ground  that  John  Farrell 
being  twenty-one  at  the  time  of  his  father's  death,  took  an 
absolute  vested  interest  in  remainder  expectant  on  his 
mother's  death.  The  right  to  devise  is  absolutely  recognized 
by  the  words  "  or  should  die  intestate,"  and  the  power  to 
devise  is  nowhere  expressly  given,  ex;cept  by  treating  the 
devise  to  each  child  attaining  twenty-one,  and  so  legally 
competent  to  devise,  as  vesting  the  remainder  absolutely  in 
such  child.  To  hold  that  the  words  "  or  should  die  intestate  " 
cut  down  this  gift,  is  to  say  that  unless  the  devisee  dispose 
of  the  fee  in  a  particular  mode,  he  shall  be  held  never  to 
have  taken  it. 

AVe  do  not  question  that  words  in  a  will  in  themselves 
sufficient  to  pass  a  fee  may  be  cut  down  by  subsequent  words 
which  shew  that  the  testator's  intention  was  not  to  give  the 
inheritance  [Barker  v.  Barker,  2  Sim.  249,  is  an  instance), 
but  here  the  subsequent  words  do  not  affect  the  vesting  of 
the  inheritance,  but  only  one  of  the  modes  by  which  it  may 
be  conveyed  away.  The  testator  could  not  have  intended 
any  such  inconsistency  with  his  previous  absolute  gift,  or  be 
presumed  to  have  disinherited,  not  his  son  John  but  his 
child  and  heir,  because  John  did  not  devise  the  land  to  him, 
but  left  it  to  descend  by  the  operation  of  law. 

The  case  of  Holmes  v.  Godson,  cited  by  Mr.  Leith  (8 
DeG.  Mac.  &  G-.  152,  S.  C.  3  Jur.  N.  S.  383)  appears  to 
us  conclusive  in  the  plaintiff's  favour.  There  the  testator 
gave  real  and  personal  estate  in  trust  for  his  son  to  vest  on 
his  attaining  twenty-one,  and  directed  that  in  case  his  son 
should  not  live  to  attain  that  age,  or  having  attained  it 
should  not  have  made  a  will,  the  property  should  go  over. 


660 


queen's  bench,  EASTER  TERM,  30  VIC,  1867. 


The  son  attained  the  age  of  twenty-one  and  died  intestate. 
The  Lord  Justices,  Knight  Bruce,  and  Turner,  held  that 
the  gift  over  was  void  for  repugnancy,  being  a  gift  over  in 
the  event  of  the  intestacy  of  a  devisee  in  fee,  and  that  the 
son  took  the  real  estate  absolutely.  LigJithurne  v.  Grill  (6 
Br.  P.  C.  36)  ;  Muschamp  v.  Bluet  (J.  Bridgm.  132),  and 
0-ulliver  v.  Vaux  (8  DeGr.  Mac.  &  G.  167,)  were  referred  to 
in  support  of  the  conclusion. 

We  think  our  judgment  should  be  for  the  plaintiff. 

Judgment  for  plaintiff. 


Benjamin  v.  The  Corporation  of  the  County  of  Elgin. 

Taxes — Money  paid  under  protest — Right  to  recover  back. 

Certain  lands  were  sold  by  the  Crown  to  B.,  in  1853,  which  sale  was  can- 
celled in  1866,  and  the  same  lands  sold  to  the  plaiotiflF,  to  whom  the 
patent  issued.  The  land,  it  was  admitted,  had  been  legally  assessed  for 
certain  taxes  for  1863,  4,  and  5,  The  plaintiff,  on  application  to  the 
County  Treasurer,  ascertained  the  amount  due  and  paid  it,  stating  that 
he  did  so  under  protest  and  without  prejudice  to  his  rights  ;  but  no  de- 
mand had  been  made,  nor  any  pressure  exercised  or  threatened  to  com- 
pel such  payment. 

Held,  that  the  money  so  paid  could  not  be  recovered  back. 

This  was  an  action  upon  the  common  counts  to  recover 
$238.65 

Pleas — Never  indebted,  and  payment. 

The  cause  came  on  to  be  tried  at  the  last  assizes  in  and 
for  the  County  of  Middlesex,  before  the  Chief  Justice  of 
Upper  Canada,  when  a  verdict  was  taken  for  the  plaintiff  for 
the  amount  claimed  ($238.65)  subject  to  the  opinion  of  the 
Court. 

An  extract  from  the  clergy  sale  books  of  the  Crown 
Lands  Department,  of  certain  sales  made  by  the  Crown  in 
the  year  1853,  of  clergy  lots  of  land  situate  in  the  township 
of  Aldborough,  and  of  a  re-sale  of  the  same  lots  in  the  year 
1866,  was  produced  and  proved,  shewing  that  certain  lots 
in  the  township  of  Aldborough  were  sold  to  H.  C.  R.  Becher 
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in  1853  :  that  such  sales  were  cancelled  by  order  of  the 
Commissioner  on  the  24th  February,  ,1866,  and  the  same 
lands  sold  to  the  plaintiff  on  the  following  day. 

An  extract  from  the  wild  land  tax  book  of  the  Treasurer 
of  the  County  of  Elgin,  shewing  the  assessment  of  said  lots 
for  the  years  1863,  1865,  and  1866,  was  also  produced  and 
proved. 

It  was  thereupon  admitted  as  follows  : 

1.  That  the  lands  mentioned  in  the  first  mentioned  ex- 
tract were  sold  to  H.  C.  R.  Becher  in  the  year  1853,  and 
that  the  County  Treasurer  received  notice  of  such  sales  from 
the  Commissioner  of  Crown  Lands,  according  to  the  Assess- 
ment Act  then  in  force. 

2.  That  the  lands  were  legally  taxed  and  assessed  for 
county  and  municipal  purposes,  as  shewn  by  the  last  men- 
tioned extract  for  the  years  1863,  1864,  and  1865. 

3.  That  the  sale  of  lands  mentioned  in  first  mentioned 
extract  was  cancelled  by  order  of  the  Commissioner  of 
Crown  Lands  on  February  24th,  1866. 

4.  That  on  February  25th,  1866,  the  said  lands  were 
sold  to  Henry  Benjamin,  the  above-named  plaintiff,  and 
letters  patent  issued  to  him  direct  from  the  Crown. 

5.  That  the  plaintiff,  on  application  to  the  Treasurer,, 
ascertained  that  there  was  due  for  taxes  on  said  lands  the 
sum  of  $238.65,  and  the  Treasurer  gave  a  statement  to 
that  effect. 

6.  That  the  plaintiff  paid  said  amount  to  the  County 
Treasurer  of  said  County  of  Elgin,  through  his  attorney, 
William  Elliott,  Esquire,  on  the  26th  April,  1866,  who  at 
the  same  time  stated  that  he  paid  the  same  on  behalf  of  the 
said  Henry  Benjamin  under  protest,  and  without  prejudice  to 
the  right  of  the  said  Henry  Benjamin  to  recover  the  same  back. 

7.  That  no  demand  was  made  by  the  defendants,  or  any 
person  on  their  behalf,  nor  was  there  any  pressure  exercised 
or  threatened  to  compel  or  enforce  payment  of  said  taxes  by 
the  plaintiff,  except  by  giving  the  statement  mentioned  in 
paragraph  number  five. 

8.  That  the  Council  of  said  County  was  petitioned  for  a 


662        queen's  bench,  EASTER  term,  30  vie,  1867. 

return  of  said  amount  by  the  plaintiff,  and  the  prayer  of  said 
petition  was  refused. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintiff  is,  under  the  facts  stated,  entitled  to  sue  the  defend- 
ants for  said  sum  of  $238.65,  and  recover  the  same,  under 
all  or  any  of  the  counts  in  the  declaration. 

If  the  Court  shall  be  of  opinion  in  the  affirmative,  then 
the  verdict  entered  for  plaintiff  for  $238.65  is  to  stand;  but 
if  the  Court  shall  be  of  a  contrary  opinion,  then  a  nonsuit  is 
to  be  entered. 

Robert  A.  Harrison  for  the  plaintiff,  cited  Rye  c man  v. 
Van  Voltenburgh,  6  C.  P.  385  ;  Orser  v.  Vernon,  14  C.  P. 
585 ;  Charles  v.  Dulmage,  14  U.C.R.  585 ;  Steele  v.  Williams, 
8  Ex.  625 ;  Traherne  v.  Gardner,  5  E.  &  B.  913  ;  Atkinson 
V.  Denhy,  7  H.  &  N.  934;  Corjporation  of  Haldimand  v. 
Martin.  19  U.  C.  R.  178  ;  Fraser  v.  Fendlehury,  31  L. 
J.  C.  P.  n,  S.  C,  10  W.  R.  104  ;  Street  v.  Corporation  of 
Kent,  11  C.  P.  255,  S.  C.  in  Appeal,  2  E.  &  A.  Rep.  217. 

Moss,  contra,  cited  Nicholson  v.  Gooch,  5  E.  &  B.  999 ; 
Collins  V.  Brook,  5  H.  &  N.  700 ;  Secretary  of  War  v.  City 
of  Toronto,  22  U.  C.  R.  556 ;  Atlee  v.  Backhouse,  3  M.  & 
W.  650 ;  Skeate  v.  Beale,  11  A.  &  E.  983. 

Hagarty,  J.,  delivered  the  judgment  of  the  Court. 

It  is  admitted  in  the  case  stated,  that  the  lands  were 
legally  taxed  and  assessed  for  municipal  purposes  for  the 
years  1863,  4,  and  5,  according  to  an  extract  copied  from  the 
Treasurer's  books :  that  said  lands  had  been  sold  by  the 
Crown  to  Mr.  Becher  in  1853,  and  the  Treasurer  received 
notice  of  such  sale  according  to  the  Assessment  Act  then  in 
force.    The  nature  of  this  sale  to  Becher  is  not  stated. 

It  then  appears  that  this  sale  was  cancelled  in  1866,  and 
the  lands  granted  by  patent  to  the  plaintiff.  It  is  not  stated 
whether  there  was  any  bargain  or  privity  between  Becher 
and  the  plaintiff. 

Thus  far,  then,  we  have  admission  that  certain  arrears  of 
taxes  appeared  against  these  lauds  in  the  Treasurer's  books 
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at  the  time  the  plaintiff  acquired  his  title  in  fee  simple,  and 
that  the  lands  had  been  legally  assessed  for  these  taxes  for 
three  preceding  years. 

The  plaintiff,  for  some  unexplained  reason,  is  stated  to 
have  gone  to  the  Treasurer's  office  and  ascertained  the  amount 
of  these  arrears,  and  received  the  statement  of  the  amount. 

That  the  plaintiff,  through  his  attorney,  either  then  or 
afterwards  paid  the  amount  mentioned  in  the  statement  to  the 
Treasurer,  stating  at  the  same  time  that  he  paid  the  sum  for 
the  plaintiff  under  protest,  and  without  prejudice  to  the  plain- 
tiff's right  to  recover  it  back. 

It  is  then  admitted  that  no  demand  was  made  by  defend- 
ants, or  any  one  on  their  behalf,  nor  was  there  any  pressure 
exercised  or  threatened,  to  compel  or  enforce  payment  by 
plaintiff  of  these  taxes,  except  giving  the  statement  already 
referred  to. 

Defendants  were  afterward  petitioned  to  refund  the  money, 
but  refused. 

It  may  be  that  there  were  some  other  facts  in  the  case  not 
stated  to  us,  which  might  furnish  some  reason  for  the  wholly 
unexplained  conduct  of  the  plaintiff  in  paying  this  money. 

If  not  legally  liable  to  pay  it,  why  did  he  do  it  ?  Nothing 
is  alleged  as  to  any  mistake  of  either  law  or  fact. 

We  cannot  assume,  in  the  absence  of  evidence,  that  de- 
fendants were  about  to  commit  any  act  illegal  as  to  the  plain- 
tiff, or  to  sell  his  lands  contrary  to  law.  The  case  expressly 
states  that  nothing  of  the  kind  was  threatened  or  suggested. 

The  defendants,  as  far  as  we  can  see,  have  done  nothing 
illegal.  They  have,  it  is  admitted,  duly  and  legally  assessed 
these  lands  for  the  taxes  for  these  three  years.  A  person 
proving  himself  to  have  recently  acquired  title  comes  and 
ascertains  the  amount  due,  and  afterwards,  without  threat  or 
pressure,  or  even  demand,  pays  it. 

Unless  we  are  prepared  to  hold  that  the  mere  fact  of  say- 
ing that  money  is  paid  under  protest  is  alone  always  suffi- 
cient to  entitle  the  payer  to  recover  it  back,  we  see  nothing 
to  support  his  claim.  There  is  nothing  inequitable  or  con- 
trary to  good  conscience  in  defendants  receiving  from  this 
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plaintiff,  as  owner  of  this  land,  arrears  of  taxes  legally- 
assessed  thereon.  On  this  point  we  refer  to  the  remarks  of 
the  present  Chief  Justice  of  the  Common  Pleas  in  Street  v. 
The  Corporation  of  Simcoe  (12  C.  P.  292)  where  the  law  is 
very  fully  reviewed,  and  this  point  in  particular  fairly  dis- 
posed of. 

If  the  defendants  here  were  asserting  a  claim  on  the  plaintiff? 
or  threatening  to  sell  the  land  for  the  arrears,  the  case  would 
be  wholly  different.  All  they  did  was  to  state  the  amount 
charged  in  their  books  against  the  land,  and  this  it  is  ad- 
mitted was  legally  so  charged.  It  is  quite  consistent  with 
all  the  facts  stated,  that  the  plaintiff  got  these  lands  from 
the  Crown  on  condition  of  his  paying  the  arrears  of  taxes, 
or  that  Becher  consented  to  the  cancellation  of  his  claim  in 
consideration  of  the  plaintiff  paying  these  arrears,  or  reliev- 
ing him  from  some  liability  in  respect  thereof.  These  are  of 
course  mere  assumptions,  but  they  are  equally  deducible  from 
the  evidence  as  any  conclusions  on  which  a  right  to  recover 
back  this  money  can  rest. 

We  do  not  think  that  a  man  can  rest  an  action  merely  on 
the  fact  of  his  paying  money  under  protest. 

We  have  examined  all  the  cases  cited,  but  can  find  none  in 
point  to  support  the  plaintiff's  contention. 

We  therefore  think  that  the  postea  must  be  delivered  to 
defendants. 

Judgment  for  defendants. 
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ABSCONDING  DEBTORS. 

Practice— C.  S.  U.  C.  c7i.  25.]— 
The  plaintiff  had  sued  oat  an  attach- 
ment against  defendant  as  an  ab- 
sconding debtor,  and  went  down  to 
the  County  Court  to  prove  his  claim, 
upon  a  record  shewing  interlocu- 
tory jud8:ment  signed  for  want  of  a 
plea.  Defendant  applied  to  have  a 
plea  of  never  indebted  put  on  the 
record,  on  the  ground  that  such  plea 
had  been  filed  before  signing  the 
judgment. 

Held,  affirming  the  judgment  of 
the  County  Court,  that  the  applica- 
tion was  rightly  refused,  for  defen- 
dant should  have  moved  against 
the  judgment  if  irregular  ;  and  he 
had  no  right  to  plead  until  he  had 
put  in  special  bail. 

Held,  also — reversing  such  judg- 
ment, Draper,  C.J.,  doubting — that 
although  defendant  had  not  put  in 
special  bail,  his  counsel  should 
have  been  allowed  to  cross-examine 
the  plaintiff's  witness,  and  give 
evidence  in  mitigation  of  damages. 
—  O/ay  V.  Offay,  363. 

84  VOL.  XXVI. 


ACCORD  AND  SATISFACTION. 
See  Money  Paid. 


ACTION. 

1 .  Maliciously  procuring  proceedings 
in  Chancery — Interfering  with  plain- 
tiff's, business — Right  of  action  for — 
Pleading.'] — The  first  count  of  the 
declaration  alleged  that  the  plaintiff 
was  an  hotel  keeper  at  Niagara 
Falls,  and  furnished  guides  and 
dresses  to  persons  going  under  the 
Falls,  and  by  consent  of  the  Govern- 
ment had  a  stairway  for  visitors 
down  the  bank  of  the  river  ;  that 
the  defendants  also  had  a  stairway 
for  the  same  purpose  ;  that  the 
plaintiff's  stairway  had  been  burned 
down,  and  while  he  was  rebuilding 
it,  the  defendants,  contriving  to 
injure  him,  falsely  and  maliciously, 
and  without  reasonable  or  probable 
cause,  represented  to  the  Attorney- 
General  that  the  land  on  which  the 
plaintiff's  stairway  was  built  (which 
belonged  to  the  Crown)  was  neces- 
sary for  military  purposes,  and  that 
the  land  on  top  of  the  bank  was 
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required  for  a  highway,  and  had  so 
been  used  for  many  years  byJicense 
from  the  Crown,  and  that  the  plain- 

.  tifl  had  wrongfully  intruded  on  said 
land,  and  had  begun  to  excavate 
and  destroy  the  cliff  at  the  top  of 
the  bank,  reducing  the  width  of  the 
road;  and  thereby  the  defendants 
induced  the  Attorney-General  to 
permit  the  use  of  his  name  in  filing 
an  information  m  Chancery  to 
restrain  the  plainmf,  and  obtained 
an  injunction  against  the  plaintiff 
to  restrain  him,  from  interfering 
with  the  bank  ;  whereby  the  plain- 
tiff was  delayed  in  completing  his 
stairway  until  he  obtained  a  license 

'  from  the  Crown  so  to  do,  and  lost 
the  profits  of  his  business^  &cc. 

The  second  count  alleged  that  the 
plaintiff  and  defendants  were  both 
engaged  in  furnishing  refreshment 
and  dresses  to  persons  wishing  to 
go  under  the  Falls  ;  that  there  was 
a  certain  public  stairway  for  such 
persons  down  the  bank  ;  that  the 
defendants  intending  to  injure  the 
plaintiff,  falsely  and  maliciously^ 
and  without  reasonable  or  probable 
cause,  represented  to  the  public 
wishing  to  go  down  the  stairway 
that  they  had  a  right  to  prevent 
them,  and  forbade  and  refused  to 
allow  persons  wearing  dresses  fur- 
nished by  the  plaintiff  to  pass  down, 
by  reason  whereof  hundreds  of 
persons  who  would  have  procured 
dresses  from  the  plaintiff,  were 
forced  and  obliged  to  get  their 
dresses  from  the  defendants,  and 
the  plaintiff  lost  the  profits  of 
hiring  his  dresses  and  selling 
refreshments,  &c. 

JSeld,  on  demurrer,  that  both 
counts  were  bad  ;  for  as  to  the  first 
no  action  would  lie  so  long  as 
the  decree  in  equity  remained  in 
force,  notwithstanding  the  subse- 
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quent  license  from  the  Crown  ;  and 
as  to  the  second,  it  charged  no  viola- 
tion of  any  right  of  the  plaintiff^,  nor 
the  maliciously  procuring  the  breach 
of  any  contract  with  him,  and  it 
thereiore  shewed  no  cause  of  action. 
— Davis  V.  Barnett  et  al,  109 

2.  Water  Course — Action  for  oh- 
structing — Injury  to  plaintiff'' s  right 
— Right  to  recover,  though  no  dam- 
age proved. \ — The  plaintiff  declared 
that  he  was  entitled  to  the  water  of 
a  certain  stream  for  working  his 
mill,  and  complained  that  defen- 
dant, owning  a  mill  higher  up,  had 
unlawfully  deposited  sawdust,  bark, 
&c.,  in  the  stream,  which  was 
carried  down  and  choked  up  the 
plaintiff's  mill  pond  and  races,  &c. 
Defendant  by  his  second  plea 
denied  the  plaintiff's  right  to  the 
water, which  the  plaintiff  sufficiently 
proved,  but  there  being  no  appreci- 
able damage,  the  jury  found  a 
general  verdict  for  defendant. 

Held,  that  there  must  be  a  new 
trial,  for  the  right  being  established, 
the  deposit  of  sawdust,  &c.,  was  an 
injury  to  it,  for  which  the  plaintiff 
was  entitled  to  a  verdict. 

When  an  act  done  would  be 
evidence  against  the  existence  of  a 
right,  it  is  an  injury  to  such  right, 
for  which  the  party  injured  may 
sue, — Mitchell  v.  Barry,  416. 

3.  Misrepresentation — Action  for — 
Pleading —  Uncertainty.'] —  Declara- 
tion, that  the  defendants  owning  the 
land  upon  which  the  Provincial 
Exhibition  was  to  be  held,  adver- 
tised that  certain  portions  would  be 
let  by  auction  for  the  purpose  of 
refreshment  booths  :  that  the  plain- 
tiff attended  and  leased  one  of  such 
portions  :  that  at  the  said  auction 
the  defendants  made  certain  state- 
ments and  r^resentations  as  to  the 
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positions  of  the  gates  and  entrances 
to  the  Fair  grounds,  the  number  of 
persons  to  be  allowed  to  sell  refresh- 
ments, and  the  relative  positions  of 
the  booths,  on  which  the  value  of 
the  plaintift^'s  letting  was  estimated 
and  depended,  and  relying  on  which 
the  plaintiff  purchased  and  erected 
a  booth;  but  that  the  defendants 
deviated  and  departed  from  such 
representations,  and  so  changed  the 
position  of  the  gates,  and  the  num- 
ber of  the  booths,  that  the  plaintiff's 
letting  became  useless  to  him. 

Held.,  that  no  cause  of  action  was 
shewn,  for  the  declaration  was  for 
a  wrong,  and  the  statements  were 
not  alleged  to  have  been  false  when 
made,  or  to  have  been  made  in 
order  to  induce  the  plaintiff  to  con- 
tract. 

Semhle,  that  the  declaration  was 
also  bad,  in  not  stating  what  the  re- 
presentations were,  and  how  de- 
parted from. — Reid  v.  The  Board  of 
Agriculture  for  Upper  Canada,  565. 

ADJOURNMENT. 

Power  of,  ill  Quarter  jSessions,  on 
hearing  of  Appeal] — See  Appeal. 

ADMISSIONS. 
Bi/  Pleading.'] — See  Dower,  1. 


AFFIDAVIT. 

1.  Eule  nisi — Practice.] — Affida- 
vits impeaching  the  character  for  ve- 

acity  of  a  deponent  whose  affidavit 
ad  been  filed  on  moving  a  rule, 

were  rejected. — Clarh  v.  Chipman, 

170. 

2.  Rerfjarks  as  to  the  practice  of 
magistrate.s  or  commissioners  tak- 
ing unauthorised  affidavits. — Jac7c- 
son  V.  Kassel,  341^ 


Untitling  o/.] — See  Ejectment,  1. 
— Municipal  Corporations,  3, 
See  Criminal  Law,  3,  4,  6. 


AGENT. 
/SeePRiNciPAL  AND  Agent.— Deed, 
1. — Limitations  (Statute  of)  2. 

ALTERATION 
Of  deed.] — See  Deed,  1. 

AMENDMENT 

Of  notice  of  title.] — See  Eject- 
ment, 3.. 

ANNUITY. 
See  Will,  \. — Dower,  2. 

APPEAL. 

Summary  conviction — Appeal.] — 
Under  Consol.  Stat.  U.  C.  ch,  114, 
an  appeal  from  a  conviction  must 
be  heard  at  the  Court  of  Quarter 
Sessions  appealed  to.  There  is  no 
power  of  adjournment. 

Where  therefore  such  Court,  after 
proof  of  entry  and  notice  of  the 
appeal,  adjourned  the  further  hear- 
ing, by  order,  until  the  next  sittings, 
and  then  made  an  order  quashing 
the  conviction,  the  orders  were 
quashed.  No  costs  were  given,  as 
no  objection  had  been  made  at  the 
time  of  adjournment. — In  re  Mc- 
Cumher  and  Doyle,  516. 

From  Judgeh  order.] — See  Prac- 
tice, 1. 

See  County  Court,  2. — Quarter 
Sessions — Taxes,  1. 


ARBITRATION  AND  AWARD. 

See  Boundary  Line  Commission- 
ers.— Deed,  X. 
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ARREST. 
See  Malicious  Prosecution. 

ASSAULT. 
See  Criminal  Law,  8. 


ASSESSMENT. 
See  Taxes. 


ASSESSMENT  OF  DAMAGES. 

See  Judgment  Non  Obstante 
Veredicto. 


ASSETS. 
See  Executors,  3. 


ASSIGNMENT 
Of  deht.l — See  Attachment  of 
Debts. 

Of  Policy,  proof  of]  —See  Insur- 
ance, 5. 

ASSURANCE. 
See  Insurance, 

ATTACHMENT  OF  DEBTS. 

Practice  —  Notice  to  judgment 
debtor.] — An  order  on  garnishees 
to  pay  over  having  been  made  upon 
a  summons  of  which  the  judgment 
debtor  had  no  notice,  it  appeared, 
on  application  to  rescind  such  order, 
that  the  debt  had  been  assigned 
before  the  attaching  order,  and  that 
the  garnishees  had  notice  of  such 
assignment  before  the  summons  was 
served  on  them,  to  which  they  did 
not  appear,  and  before  they  paid 
over  the  money  under  the  order. 
Under  these  circumstances  the 
order  was  rescinded,  with  costs  tobe 
paid  by  the  judgment  creditor,  who 
it  appeared  was  also  aware  of  the 
assignment. 


Noticeofan  application  togarnish 
should  always  be  given  to  the  judg- 
ment debtor  ;  but  Quwre,  whether 
it  can  be  imposed  as  a  condition  on 
the  judgment  creditor,  the  Statute 
not  requiring  it. 

It  was  alleged,  but  held  not 
sufficiently  proved,  that  the  judg- 
ment debtor  was  insolvent  when  he 
made  the  assignment ;  and  Qucere, 
whether  the  judgment  creditor 
could  set  that  up. — Ferguson  v. 
Carman-  -  The  Corporation  of  the 
County  of  Frontenac,  Garnishees,  26. 

AUTREFOIS  ACaUTT. 
See  Criminal  Law,  9. 

BAILEE. 
See  Trover. 


BANK. 

Liability  of  for  torts  of  their 
agent], — See  Principal  and  Agent. 

See  Usury. 

BILLS   OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

1.  Promissory  note — Endorsement 
over-due — Agreement  to  give  time.] — 
Action  by  tne  endorsees  against 
the  maker  of  a  note  payable  to  J. 
W.,  by  him  endorsed  to  G.  W.,  and 
by  L..  W.  to  plaintiffs.  Plea,  that 
J.  W.  endorsed  the  note  to  G.  W. 
for  safe-keeping  only,  and  not  to  be 
negotiated,  and  G.  W.  so  received 
it ;  but  after  it  fell  due,  and  without 
J.  W.'s  authority,  he  endorsed  it  to 
the  plaintiffs,  who  then  had  notice 
of  the  premises;  and  that  while  J. 
W.  held  it,  and  after  it  fell  due,  he, 
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for  value,  gave  time  to  defendant 
for  payment  until  a  day  after  the 
commencement  of  the  suit.  Held, 
after  verdict,  a  good  plea. 

A  valid  agreement  to  give  time 
is  an  equity  which  attaches  to  a  bill 
as  against  a  person  taking  it  after 
maturity. — Britton  et  al  v.  Fisher, 
338. 

2.  A  note  signed  by  two, beginning 
"  I  promise  to  pay,"  is  joint  and 
several. —  Creighton  v.  Fretz  et  al. 
627. 

See  Executors  1,  2, — Limitations 
(Statute  of)  2. — Usuri. 

BOND. 

Alteration  q/.] — See  Deed,  1.  i 

BOUNDARY   LINE  COiMMIS- 
SIONERS. 

Evidence  and  e^ect  of  their  pro- 
ceedings].— The  point  in  dispute 
being  the  boundaries  of  the  N.E. 
quarter  of  lot  21,  it  was  sworn  that 
there  were  no  original  postsbetween 
20  and  21,  nor  at  lot  19;  and  the 
plai^.tiff  then  offered  to  prove  that 
a  requisition  had  been  made  to  the 
Boundary  Line  Commissioners  to 
settle  the  line  between  19  and  20, 
by  the  parties  interested  therein, 
and  that  they  did  so,  and  planted 
monuments ;  but  as  no  award  had 
been  filed,  and  no  record  of  the 
proceedings  could  be  found,  he 
relied  upon  oral  testimony  only, 
and  upon  acts  and  work  on  the 
ground. 

Held,  inadmissible  ;  for  L  There 
was  nothing  to  shew  that  the 
documents  required  had  ever  been 
drawn  up,  so  as  to  let  in  the  secon- 
dary evidence  ;  2.  The  owner  of  21, 


not  being  necessarily  interested, 
would  not  be  bound  by  the  award, 
unless  a  party  to  the  proceedings, 
of  which  no  proof  was  offered;  and, 
3.  Posts  between  19  and  20,  if 
planted  by  the  Commissioners, 
would  not  be  equivalent  to  original 
posts,  by  which  the  site  of  the  lost 
monument,  shewing  the  boundary 
of  21,  could  be  determined. 

The  omission  to  file  the  award,  if 
the  evidence  had  been  in  other 
respects  sufficient,  would  not  have 
been  fatal, — Barr  v.  The  Canada 
Lije  Assurance  Company ^  614. 


BY  LAW. 
See  Municipal  Corporations. 

CARRIERS. 

Common  carriers  —  Evidence  — 
Liahilitt/.'] — In  an  action  against 
defendants  as  common  carriers,  the 
plaintiff  proved  a  receipt  signed  by 
them  contracting  to  carry  on  certain 
conditions,  and  that  they  had  carried 
fish  for  one  witness  called,  as  well 
as  for. the  plaintiff,  on  an  arrange- 
ment made  by  their  agent  in  their 
office  for  a  month.  This  witness 
also  said  the  other  fishermen  in 
Goderich  had  arrangements  with 
defendants  lor  the  carriage  of  fish. 
Held,  some  evidence  that  defendan  ts 
were  common  carriers  ;  and  that,  if 
so,  they  were  liable  to  an  action  at 
common  law  for  refusing  to  carry 
except  upon  conditions  limiting 
their  common  law  liability. 

Held,  also,  that  to  support  such 
action  it  must  be  shewn  that  the 
plaintiff  tendered  the  goods  to  be 
carried,  as  well  as  the  fare. 

Held,  also,  that  the  contract  to  be 
inferred  from  the  evidence,  stated 
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in  the  case,  was  a  limited  not  a 
general  one  as  declared  upon.] — 
Leonard  v.  The  American  Express 
Company,  533. 

Contract  to  Carry — Measure  of 
Damages.']  —  See  Damages,  3.  — 
Railway  Companies,  2. 

See  Railway  Companies. 

CERTIORARI. 

Replevin  —  Certiorari  —  Manda- 
mus.]— A.  brought  replevin  in  the 
County  Court  and  obtained  a  verdict, 
which  was  set  aside  because  title 
to  land  came  in  question.  Nothing 
was  said  in  the  rule  about  a  new 
trial,  but  he  served  another  notice 
of  trial,  and  the  cause  was  made  a 
remanet.  The  surety  being  sued 
in  this  Court  on  the  replevin  bond 
for  not  prosecuting  the  suit  with 
effect,  moved  for  a  mandamus  to 
compel  the  County  Court  to  proceed 
with  the  action,  or  a  certiorari  to 
remove  it,  and  in  the  meantime  to 
stay  proceedings  in  this  Court ;  but 
the  Court  refused  to  interfere. 

Semhie,  that  a  certiorari  irnports 
jurisdiction  in  the  inferior  Court, 
and  will  not  lie  to  determine 
whether  it  exists,  at  least  not  at  the 
instance  of  the  plaintiff  who  sued 
there. 

23  Vic.  ch.  44,  prohibits  a 
certiorari  unless  the  debt  or  damages 
claimed  exceed  |100.  Quoere,  there- 
fore, whether  replevin  is  within  the 
act. 

ThemandamitswsiS  refused,  among 
other  reasons,  because  the  applicant 
had  a  remedy  by  appeal  from  the 
rule  in  the  county  court  setting 
aside  ihe  verdict. — Meyers  et  al.  v. 
Balcer,  and  in  a  cause  in  the  County 
Court  J  Eargreaves  v.  Meyers  et  al.  16. 


CHAMBERS. 

Judge  at  Nisi  Prius  acting  as 
Judge  in.] — See  Ejectment,  3. 

Appeal  from  Judge's  order.] — 
See  Practice,  1. 


CHANCERY. 

Maliciously  procuring  proceedings 
in — Action  for.]- — See  Action. 

CLERGYMAN. 
See  Criminal  Law,  3. 

CLERK  OF  THE  PEACE. 

Fees.]— The  table  of  fees  estab- 
lished and  promulgated  by  the 
Courts  contains  all  the  services  for 
which  Clerks  of  the  Peace  are 
entitled  to  charge,  in  addition  to 
such  as  are  specially  authorized 
and  provided  for  by  any  Statute. 
No  local  tariff  or  user  in  particular 
counties  can  give  any  additional 
right. 

Where  the  Quarter  Sessions  have 
audited  the  account  of  such  Clerk, 
this  Court  will  not  interfere  by 
mandamus  to  compel  the  allowance 
of  particular  items. — In  re  Dartnell 
and  the  Quarter  Sessions  of  Prescott 
and  Russell,  430. 


COMMISSrOiV  TO  EXAMINE 
WITNESSES. 

1 .  Evidence  taken  under  Commisson 
in  U.C.  — Proof  of  Examination — 
C.  S.  V.  C.ck  32,  19,21.]— 
Consol.  Stat.  U.  G.  ch.  32,  sees.  19, 
21,  authorizes  the  examination  of 
aged  or  infirm  persons  under  com- 
mission within,  or  of  any  persons 
out  of.  Upper  Canada,  "^but  pro- 
vides for  proof  and  reception  of  such 
lattec  examination  only. 

JJeldj  that  an  examination  within 
Upper   Canada   was   clearly,  by 
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necessary  intendment,  made  receiv- 
able when  duly  taken,  which  in  this 
case  was  proved  by  the  Commis- 
sioner.— Ri/au  V.  Devereux,  100. 

2.  Misnomer  of  Commissioner.] — 
A  commission  to  examine  witnesses 
was  addressed  to  Samuel  B.  Henry 
and  William  J.  Gibson,  of  Phila- 
delphia, jointly  ^nd  severally. 
Gibson  took  no  part  in  executing 
I't,  but  all  was  done  by  one  Samuel 
Bi  ITue2j,  and  an  affidavit  of  the 
plaintiff's  counsel  at  Philadelphia, 
taken  before  Gibson,  explained  that 
Huey  was  the  name  forwarded  by 
him  to  the  plaintiffs'  attorney  here, 
but  though  some  clerical  error  it 
was  directed  to  Henry:  that  he  knew 
no  such  person  as  Samuel  B.  Henry 
in  Philadelphia,  but  that  the  Huey 
before  whom  the  depositions  were 
taken  was  the  person  intended. 

This  objection  was  not  taken  to 
the  commission  at  the  trial,  though 
others  were,  and  the  evidence  of 
witnesses  on  both  sides  taken 
under  it  was  read. 

Edd,  Hagarty,  J.,  dissenting, 
that  nevertheless  the  objection  was 
fatal,  for  the  depositions  being  taken 
without  authority  were  not  in  fact 
depositions,  and  the  execution  of 
the  commission  was  a  nullity. 

Per  Draper,  C.J. — It  will  be  very 
disirable  to  adopt  the  suggestion  in 
Grill  V.  General  Iron  Screw  Collier 
Company,  L.  R.  1  C.  P.  60i),  and 
to  leave  all  merely  technical  objec- 
tions to  be  taken  advantage  of  by 
motion  in  Chambers,  giving  effect 
at  J^isi  Frius  only  to  the  absence  of 
what  our  Statute  makes  conditions 
precedent  to  the  use  of  the  deposi- 
tions.— Lodge  v.  Thompson,  588. 

COMMISSIONERS  OF  POLICE. 
See  Licenses  to  sell  Liquors,  \. 


COMMON  COUNTS. 
See  Sale  of  Land. 

COMMON  SCHOOLS. 
See  Schools, 


CONFLICT  OF  LAWS. 

Contract  made  in  Chicago  — 
Conflict  of  laws — Statute  of  Frauds 
— Agency.'] — A  contract  for  the  sale 
of  goods  to  the  plaintiffs  at  a  certain 
price,  payable  in  Toronto,  was  made 
by  the  defendant  at  Chicago,  through 
his  agent  there,  the  goods  to  be 
shipped  by  the  Grand  Trunk 
Railway  from  Toronto,  No  sold 
note  was  signed  by  the  broker  until 
after  action  brought  for  the  non- 
delivery ;  but  it  was  proved  that 
the  17lh  section  of  the  Statute  of 
Frauds  was  not  in  force  in  Illinois. 
Held,  that  the  contract,  being  valid 
where  it  was  made,  could  be  en- 
forced here,  though  not  in  writing. 

Held^  also,  that  the  evidence 
sufficiently  proved  the  agent's 
authority  to  act  for  the  defendant. — 
Green  et  al.  v.  Lewis,  618. 


CONTRACT. 

Construction — Independent  cove- 
nants— Equitable  plea.] — Declaration 
on  a  deed,  by  which,  in  consideration 
of  $1,  the  defendant  assigned  to  the 
plaintiff  one-fourth  share  in  an 
invention,  for  which  he  was  apply- 
ing for  a  patent  inthe  United  States, 
and  covenanted  to  assign  to  Ji;m 
the  same  share  in  such  letters  patent 
to  be  issued  ;  in  consideration 
whereof  the  defendant  covenanted 
to  use  his  best  endeavours  to  bring 
said  patent  into  general  use  jn  the 
United  States.    Breach,  that  after 
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the  patent  had  been  obtained,  the 
defendant  would  not  assign  to  the 
plaintiff,  but  wrongfully  sold  his 
whole  interest  to  others. 

Plea,  on  equitable  grounds,  that 
the  real  consideration,  as  the  plain- 
tiff well  knew,  was  not  the  $1,  but 
the  plaintiffs  covenant  to  endeavour 
to  bring  the  patent  into  use  in  the 
United  States  :  that  the  plaintiff 
wholly  neglected  to  use  any  exertion 
for  that  purpose,  but,  on  thecontrary, 
did,  before  the  sale  by  the  defendant 
of  his  right,  undervalue  and  speak 
against  the  invention,  and  refused 
to  allow  it  to  be  used  in  a  railway 
of  which  he  was  manager  ;  that  the 
defendant  was  induced  to  enter  into 
the  agreement  solely  on  account  of 
the  plaintiff's  position  and  ability 
to  serve  the  defendant  by  his  recom- 
mendations, and  his  conduct  as 
aforesaid  had  been  very  prejudicial 
to  the  invention.  And  so  the  defen- 
dant said,  that  before  any  breach 
on  the  defendant's  part,  and  before 
any  sale  by  him,  the  plaintiff  with- 
drew from  and  broke  his  agreement, 
whereby  the  consideration  for  the 
defendant's  agreement  wholly 
failed. 

Held,  on  demurrer,  no  defence  ; 
for  the  two  covenants  were  indepen- 
dent ;  the  plaintiff  was  entitled  to 
a  transfer  as  soon  as  the  patent 
issued,  and  the  non-performance 
by  him  of  something  to  be  done 
afterwards  could  not  defeat  his  right 
of  action.] — Stovin  v.  Dean,  600. 

See  Action,  3.— Carriers--Con- 
FLicT  OF  Laws — Damages,  2.-Rail- 
WAY  Companies — Sale  of  Land. 

CONVERSION. 

See  Partnership,  2. — Principal 
AND  Agent — Trover. 


CONVICTION. 
See  Appeal — Quarter  Sessions. 

CORPORATIONS. 
^ee  Rectors — Stock. 

COSTS. 

1.  The  defendant's  counsel  told 
the  jury  that  a  verdict  in  favcr  of 
the  plaintiff  for  any  sum  would 
carry  costs.  Qucere,  as  to  the  right 
to  make  such  statement ;  but  senible, 
that  the  objections  to  a  verdict  for 
the  plaintiff  founded  upon  it,  would 
apply  equally  to  a  verdict  for 
defendant. —  Car?-ick  v.  Johnston,  69. 

2.  Issues  in  law  and  fact — G.  L. 
P.  A.  sees.  316,  324,  328.]— In  an 
action  on  the  case,  the  plaintiff  had 
judgment  on  demurrer  to  some  of 
the  pleas.  He  afterwards  obtained 
a  verdict  for  Is.  damages  on  the 
issues  in  fact,  and  a  certificate  for 
costs  was  refused. 

Held,  that  under  C.  L.  P.  A.  sec. 
316,  he  was  entitled  to  his  full  costs 
of  the  demurrer,  and  that  sec.  328, 
did  n.ot  apply.-Z'mfoc/t  v.  jE?a//,  134. 

See  County  Court,  2.  —  Demur- 
rer.— Dower,  I. — Staying  Pro- 
ceedings. 

COUNTY  COURT. 

1.  Jurisdiction.'] — Upon  the  evi- 
dence in  the  County  Court  it  ap- 
peared that  the  plaintiff,  under  the 
common  counts,  was  claiming  an 
amount  of  $771,  reduced  to  $304  by 
credit  given,  but  not  by  payment 
or  by  set-off  agreed  to  be  taken  as 
payment.  Held,  that  the  $304  was 
not  an  amount  liquidated  or  ascer- 
tained by  the  act  of  the  parties,  and 
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that  the  claim  therefore  was  beyond 
the  jurisdiction. 

A  plamtifi'cannot  b)^  givingcredit 
for  a  set-off  compel  defendant  to  set 
it  up,  or  give  the  Oount)^  Court 
jurisdiction. — Furnival  v.  Saunders, 
119. 

2.  Appeal — Bond,  construction  of 
—C.  S.  U.  C.  ch.  15,  sec,  68.]— R., 
being  plaintiff  in  the  County  Court, 
appealed  to  this  Court,  giving  a 
bond  to  the  defendant  W.,  as  requir- 
ed by  the  Statute,  to  abide  by  the 
decision  of  this  Court  of  the  cause, 
and  "  to  pay  all  such  sums  of  money 
and  costs,  as  well  as  of  the  said 
suit  as  of  the  said  appeal,  as  should 
be  awarded  and  taxed  to  said  W." 
The  appeal  having  been  dismissed, 
W.  recovered  judgment  in  the 
Court  below.  Held,  affirming  the 
judgment  of  the  County  Court,  that 
the  bond  compelled  R.  to  pay  W.'s 
costs  of  delence  taxed  there,  not 
merely  the  costs  of  appeal. 

Where  the  decision  of  the  Court 
appealed  to  in  effect  sustains  a 
judgment  of  the  County  Court, 
which  disposes  of  the  cause  in  the 
respondent's  favor,  or  directs  a 
proceeding  or  judgment  which  has 
that  effect,  the  bond  is  a  security 
for  any  debt  or  damages  awarded, 
and  for  the  costs  of  the  cause  as  well 
as  of  the  appeal.  —  Waddell  v. 
Robertson,  et  al..  376. 

See  Certiorari — Prohibition — 
Staying  Proceedings. 


COVENANTS  FOR  TITLE. 

Doioer  —  Encumbrances.']  —  De- 
claration on  defendant's  covenant 
to  convey  certain  land  to  plaintiff, 

85  VOL.  XXVI. 


free  from  encumbrances,  assigning 
as  a  breach  that  the  land  was,  at 
the  date  ot  the  covenant,  subject  to 
a  claim  for  a  dower  in  favor  of  one 
R.,  the  wife  of  one  J.,  a  former 
owner  of  said  land,  the  said  R,, 
never  having  released  her  right  to 
dower  therein, 

Held,  bad  on  demurrer,  for  it 
could  not  be  assumed  that  J.,  was 
dead  at  the  date  of  the  covenant, 
and  the  inchoate  right  to  dower 
would  not  be  an  encumbrance  with- 
in the  covenant. 

Thornhill  v.  Jones,  12  U.  C.  R. 
231,  and  Dack  v.  Currie,  lb.  334, 
followed. —  Wilson  v.  Biggar,  85, 


COVENANTS. 

Liability  of  assignee  of  lease.] — 
See    Landlord    and  Tenant. 

See  Contract — Sheriff,  3. 


CRIMINAL  LAW. 

1.  False  Pretences — Consol.  Stat- 
C,  ch.  92.  sec.  71.] — An  indict- 
ment for  obtaining  from  A.  1 1200  by 
false  pretences,  is  not  supported  by- 
proof  of  obtaining  A's  promissory- 
note  for  that  sum,  which  A.  after- 
wards paid  before  maturity. 

The  term  "  valuable  security," 
used  in  Consol.  Stat.  C.  ch.  92.  sec. 
72,  means  a  valuable  security  to  the 
person  who  parts  with  it  on  the 
false  pretence  ;  and  the  inducing  a 
person  to  execute  a  mortgage  on  his 
property  is  therefore  not  obtaining 
from  him  a  valuable  security  within 
the  act.] — The  Queen  v.  Brady,  13, 

2.  Attempting  to  commit  a  felony — ■ 
Aiding  such  attempt — 27-28  Vic.j  c. 
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19,  s.  9.] — The  prisoner  was  con- 
victed of  unlawfully  attempting  to 
steal  the  goods  of  one  J.  G.  It  ap- 
peared that  he  had  gone  out  with 
one  A.  to  Cooksville,  and  examined 
J.  G.'s  store  with  a  view  of  robbing 
it,  and  that  afterwards  A.  and  three 
others,  having  arranged  the  scheme 
with  the  prisoner^^^  started  from 
Toronto,  and  made  the  attempt,  but 
were  disturbed  after  one  had  got 
into  the  store  through  a  panel  taken 
out  by  them.  Prisoner  saw  them 
off  from  Toronto,  but  did  not  go  him- 
self. 

Held,  that  as  those  actually  en- 
gaged were  guilty  of  the  attempt  to 
steal,  the  prisoner,  under  27-28  Vic, 
ch.  19,  sec.  9,  was  properly  con- 
victed.— Regina  v.  Esmonde,  152. 

8.  C.  S.  U.  C.  ch,  QS— Fenian 
raid — Prisoner  a  citizen  of  United 
States,  and  a  natural-horn  subject — 
Proof  of  citizenship  — Evidence  of 
acts  charged,  levying  loar,  heing  in 
arms,  &c. — Effect  of  prisoner'' s  pre- 
sence as  a  clergyman  onlyJ] — The 
prisoner  was  convicted  upon  an 
indictment  under  C.  S.  U.  C,  ch. 
98,  containing  three  counts,  each 
charging  him  as  a  citizen  of  the 
United  States.  The  first  count 
alleged  that  he  entered  Upper 
Canada  with  intent  to  levy  war 
against  her  Majesty  ;  the  second- 
that  he  was  in  arms  within  Upper 
Canada,  with  the  same  intent ;  the 
third,  that  he  commited  an  act  of 
hostility  therein,  by  assaulting  cer- 
tain of  her  Majesty's  subjects,  with 
the  same  intent. 

The  prisoner's  own  statement,  on 
which  the  Crown  rested,  was  that 
he  was  born  in  Ireland,  and  was  a 
citizen  of  the  United  States.  It 
was  objected  that  the  duty  of  allegi- 
ance attaching  from  his  birth  con- 


tinued, and  he  therefore  was  not 
shewn  to  be  a  citizen  of  the  United 
States — h\ii,  Held,  that  though  his 
duty  as  a  subject  remained,  he 
might  become  liable  as  a  citizen  of 
the  United  States  by  being  natural- 
ized, of  which  his  own  declaration 
was  evidence. 

Held,  also,  upon  the  testimony 
set  out  in  the  case,  that  there  was 
evidence  against  the  prisoner  of  the 
acts  charged. 

Held,  also,  that  even  if  he  carried 
no  arms,  on  which  the  evidence  was 
not  uniform,  yet  being  joined  with 
and  part  of  an  armed  body  which 
had  entered  Upper  Canada  from 
the  United  States  and  attacked  the 
Canadian  volunteers,  he  would  be 
guilty  of  of  their  acts  of  hostility 
and  of  their  intent ;  and  that  if  he 
was  there  to  sanction  with  his  pre- 
sence as  a  clergyman  what  the  rest 
were  doing,  he  was  in  arms  as  much 
as  those  who  were  actually  armed. 

Held,  also,  that  the  affidavits  ten- 
dered shew  no  ground  for  inter- 
ference. 

A  rule  nisi  for  a  new  trial  was 
therefore  refused.  Regina  v.  Mc- 
Mahon,  195. 

4.  C.  S.  V.  a  ch,  m—Nation- 
a  lity  of  prison  er — Proof  o f  citizenship 
— Effect  of  his  presence  as  reporter 
only.'] — In  this  case,  the  charge 
being  the  same  as  in  the  last,  it 
was  shewn  that  the  prisoner  had 
declared  himself  to  be  an  American 
citizen  since  his  arrest,  but  a  wit- 
ness was  called  on  his  behalf,  who 
proved  that  he  was  born  within  the 
Glueen's  allegiance.  /ieZc?,  that  the 
Crown  might  waive  the  right  of 
allegiance,  and  try  him  as  an 
American  citizen,  which  he  claimed 
to  be. 
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The  fact  of  the  invaders  coming 
from  the  United  States  wouli  be 
pn'md  facie  ev^idence  of  their  being 
citizens  or  subjects  thereof. 

The  prisoner  asserted  that  he 
came  over  with  the  invaders  as 
reporter  only,  but  Held,  that  this 
clearly  could  form  no  defence,  for 
the  presence  of  any  one  encouraging 
the  unlawful  design  in  any  char- 
acter would  make  him  a  sharer  in 
the  guilt. 

Held,  also,  that  the  affidavits 
afforded  no  ground  for  interference. 

—  The  Queen  v.  Lynch,  208. 

5.  G.  S.  U.  C.  ch.  9S—lndictnieht 
— Se  vera  I  cou  n  ts — Elect  io  n .  ] — T  h  e 
prisoner  in  this  case  was  indicted 
on  two  sets  of  counts,  one  charging 
him  as  a  citizen  of  the  United 
States,  the  other  as  a  subject  of  her 
Majesty.  The  learned  Judge  at 
the  trial  refused  to  put  the  Crown 
to  an  election  between  the  two  sets 
of  counts,  and  the  Court  upheld  his 
YwYmg.—RecjinaN.  School,  212. 

6.  Inciting  to  mahe  false  affidavit 

—  Venue.'] — Attempting  lo  bargain 
with  or  procure  a  woman  falsely  to 
make  the  affidavit  provided  for  by 
C.  S.  U.  C.  ch.  77,  sec.  6,  that  A. 
is  the  father  of  her  illegitimate 
child,  is  an  indictable  offence. 

The  attempt  proved  consisted  of 
a  letter  written  by  defendant,  dated 
at  Bradford, in  theCounty  ot  Simcoe, 
purporting  but  not  proved  to  bear 
the  Bradford  pust  mark,  and  ad 
dressed  to  the  woman  at  Toronto, 
where  she  received  it.  Held,  that 
the  case  could  be  tried  in  York. 

Semble,  per  Drapei'.  C.  J.,  if  the 
post  mark  had  been  proved,  and 
the  letter  thus  shewn  to  have  passed 
out  of  defendant's  hands  in  Simcoe, 


intended  for  the  woman,  the  offence 
would  have  been  complete  in  that 
County,  and  the  indictment  only 
triable  there. 

Per  Hagarty,  J.,  the  defendant 
in  that  case  would  still  have  caused 
the  letter  to  be  received  in  York, 
and  might  be  tried  there. 

Qucere,  whether,  if  the  woman  had 
committed  the  offence,  it  should 
have  been  charged  as  a  misde- 
meanour only,  or  as  the  statutory 
offence  of  perjury. —  Regina  v. 
Clement,  297. 

7.  False  Pretences.'] — On  an  in- 
dictment for  obtaining  money  by 
false  pretences,  it  appeared  that 
G.,  the  prisoner,  and  another,  were 
in  a  boat  on  the  bay,  and  the 
prosecutor,  M.,  agreed  with  them 
to  take  him  to  meet  the  steamer,  G. 
saying  the  charge  would  be  75  cents 
at  the  steamer.  The  prosecutor, 
according  to  his  own  account,  took 
out  a  ^2  bill,  saying  he  would  get 
it  changed.  Prisoner  saia  "  I'll 
change  it,"  upon  which  the  prose- 
cutor handed  it  lo  him,  and  he 
shoved  off  with  it.  Other  witnesses 
represented  the  prisoner's  state- 
ment tobe  that  he  had  change.  The 
prosecutor  did  not  say  what  induced 
him  to  part  with  the  money. 

Held,  that  a  conviction  could  not  be 
sustained. — Regina  v.Gemmell,  312, 

8.  Assault  with  intent  to  ravish — 
Insanity — Consent.] — In  the  case  of 
rape  of  an  idiot  or  lunatic,  the  mere 
proof  of  connection  will  not  warrant 
the  case  being  left  to  the  jury. 
There  must  be  some  evidence  that 
it  was  without  her  consent — e.  g, 
that  she  was  incapable,  from  im- 
becility, of  expressing  assent  or 
dissent  ;  and  if  she  consent  from 
mere  animal  passion,  it  is  not  rape. 
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In  this  case  the  charge  was 
assault  with  intent  to  ravish.  The 
woman  was  insane,  and  there  was 
no  evidence  as  to  her  general  cha- 
racter for  chastity,  or  anything  to 
raise  a  presumption  that  she  would 
not  consent.  The  jury  were  di- 
rected that  if  she  had  no  moral 
perception  of  right  and  wrong,  and 
her  acts  were  not  controlled  by  the 
will,  she  was  not  capable  of  giving 
consent,  and  the  yielding  on  her 
part,  the  prisoner  knowing  her 
state,  was  not  an  act  done  with  her 
will.  They  convicted,  saying  she 
was  insane  and  consented.  Held, 
that  the  conviction  could  not  be 
sustained. 

On  an  indictment  for  attempting 
to  have  connection  with  a  girl  under 
ten,  consent  is  immaterial,  but  in 
such  a  case  there  can  be  no  con- 
viction for  assault  if  there  was 
consent. — Regina  v.  Connolly,  BIT. 

9.  Indictment  under  C.  S.  U.  C. 
ch.  98 — Flea,  Autrefois  Acquit.'] — 
The  prisoner  being  indicted  under 
Consol.  Slat.  U.  C.  ch.  98,  and 
charged  as  a  citizen  of  the  United 
States,  was  acquitted  on  proving 
himself  to  be  a  British  subject.  He 
was  then  indicted  as  a  subject  of  her 
Majesty,  and  pleaded  autrefois 
acquit. 

Held,  that  the  plea  was  not  proved, 
for  that  by  the  Statute  the  offence 
in  the  case  of  a  foreigner  and  a 
subject  is  substantially  different, 
the  evidence,  irrespective  ofnational 
status,  which  would  convict  a 
foreigner,  b^iing  insufficient  as 
against  a  subject ;  and  the  prisoner 
therefore  was  not  in  legal  peril  on 
the  first  indictment. — Regina  v. 
Magrath,  385. 

See  Theft, 


CUSTOMS. 
See  Damages,  2 — Distillers. 


DAMAGES. 

1 .  Trespass —  Several  defendants — 
Separate  damages — Exemplary  da- 
mages.']— Held, — affirming  the  judg- 
ment of  the  Court  of  Queen's 
Bench, — that  it  was  no  ground  for 
a  new  trial  in  an  action  of  trespass 
against  two  defendants,  that  the  jury 
had  found  separate  damages,  $800 
against  one  defendant,  and  $400 
against  the  other. 

Quoere,  as  to  the  proper  mode  of 
entering  judgment  on  such  verdict. 

Held,  also,  one  of  the  defendants 
having  used  insulting  expressions 
to  the  plaintiff  while  being  exam- 
ined before  him  as  a  magistrate, 
that  the  learned  Judge  was  justified 
in  telling  the  jury  they  were  at 
liberty  to  give  exemplary  or  vindic- 
tive-damages.—  Clissold  v.  Machell 
and  Mosely,  422.    In  Appeal. 

2.  Contract — Measure  of  Damages. 
— Defendant,  a  steamboat  owner, 
agreed  to  carry  certain  wheat  of  the 
plaintiffs  from  Oshawa  to  a  port  in 
the  United  States,  by  the  17th  of 
March,  when,  as  the  defendant 
knew,  the  Reciprocity  Treaty  would 
expire  and  an  import  duty  be  pay- 
able there.  He  failed  to  do  so,  and 
the  plaintiffs  having  sent  the  flour 
afterwards,  were  compelled  to  pay 
a  large  duty,  which  they  would 
have  escaped  by  getting  it  there 
before  the  expiration  of  the  treaty. 
Held,  that  such  duty  was  recover- 
able as  damages  for  the  breach  of 
contract;  and  that  it  was  immate- 
rial that  prices  rose  in  the  States 
soon  after  the  day  fixed  for  delivery, 
so  that  the  plaintifl^s  actually  made 
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more,  after  paying  the  duty,  than 
they  could  have  done  by  selling  it 
on  that  day, —  Gihbs  et  al.  v.  Gilder- 
sleeve^  471. 

Injur  1/  to  a  right — Right  to  re- 
cover for^  though  no  damage  proved. 
— tSee  Action,  Z. 

See  Dower  1 — Insurance,  1,  3 — 
Landlord  and  Tenant,  2 — R.  W. 
Cos.,  2 — Replevin  2. 

DECEIT. 
See  Action,  3. 

DECLARATIONS. 
See  Evidence — Insurance,  5. 

DEDICATION. 
See  Highway,  1. 


DEED. 

1.  Alteration — Estoppel.^ — A  per- 
son who  has  executed  a  deed  cannot 
be  bound  by  an  alteration  made  in 
his  absence  by  his  verbal  direction. 

Defendant  having  executed  a 
bond  conditioned  for  one  H.  per- 
forming an  award,  one  of  the  re- 
ferees refused  to  act,  and  another 
was  proposed,  to  which  defendant 
assented.  The  papers  were  sent 
to  defendant's  attorney  to  be 
changed,  and  the  bond  was  altered 
but  not  re-executed.  Defendant 
was  made  aware  of  the  alteration, 
and  attended  with  H,  before  the 
arbitrators,  where  he  took  an 
active  part.  The  jury  were  told 
that  if  defendant  verbally  assented 
to  the  alteration  being  made  by  his 
attorney  he  was  bound,  though  he  | 


was  not  present  and  had  not  re- 
executed. 

Held  a  misdirection. 

Qucere,  whether  upon  the  evi- 
dence, more  fully  stated  in  the 
case,  defendant  could  be  held 
estopped  by  his  acts  from  disputing 
the  bond  so  altered. 

To  bind  a  person  to  a  deed  alter- 
ed out  of  his  presence,  and  by  his 
verbal  directions  only,  the  acts 
done  should  be  unequivocal  and 
consistent  only  with  his  positive' 
assent.  Here  the  arbitration 
could  have  been  carried  out  with- 
out his  being  bound,  and  his  atten- 
dance there  was  not  as  a  principal. 
Martin  v.  Banning,  80. 

2.  Construction — Estate  in  fee  or 
Jor  a  term  of  years — Livery  of 
seisin. — A.  by  indenture,  in  1826, 
in  consideration  of  the  rents  and 
covenants  by  M.  to  be  paid  and  per- 
formed, "granted,  demised,  and  to 
farm  let  to  M., his  heirs  and  assigns," 
certain  land,  habendum,  "  unto  the 
said  M.,  his  heirs  and  assigns,  from 
the  day  of  the  date  hereof,  for  and 
during  'the  term  of  twenty-one 
years,"  yielding  and  paying  yearly 
during  the  said  term  to  jM.,  his 
heirs  and  assigns,  the  sum  of  7s.  6d. 
There  was  a  covenant  byM.  to  pay 
rent,  and  by  A.  for  quiet  enjoyment 
duHng  the  term.  At  the  end  of 
the  term  M.  gave  up  the  lease  to  A. 
saying  he  had  no  further  claim,  but 
he  was  allowed  to  continue  in  pos- 
session upon  no  definite  under- 
standing, and  defendant  went  in 
after  him.  Upon  ejectment  brought 
by  the  devisee  of  A.,  a  verdict  was 
directed  for  defendant,  on  the 
ground  that  the  indenture  passed 
the  fee. 

Held,  that  without  livery  of  seisin 
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the  fee  simple  granted  in  the  pre- 
mises could  not  take  effect,  and  the 
hahendum  for  twenty-one  years 
would  stand  ;  but  a  new  trial  was 
granted  to  determine  the  fact  of 
livery. 

SemUe,  that  the  jury  should  not 
be  directed  to  presume  livery  of 
seisin,  as  they  would  be  if  the 
possession  had  been  held  as  on  a 
claim  of  absolute  ownership. 
McDonald  v.  McGillis,  458. 

See  Rectors. — Release. 

DEFAMATION. 

1.  Slander — Privileged  communi- 
cation.'}—  Defendant,  a  Government 
detective,  knowing  that  one  M,  was 
in  partnership  with  the  plaintiff, 
informed  him  that  the  plaintiff"  was 
connected  with  a  gang  of  burglars 
w^hich  the  defendant  had  been  the 
means  of  breaking  up,  and  put  him 
on  his  guaid.  Held,  that  the  com- 
munication was  privileged,  and, 
there  being  no  evidence  of  malice, 
that  the  plaintiff  was  properly  non- 
suited.— Smith  V.  Armstrong,  57. 

2.  Libel  —  Justification  —  Plead- 
ing.}— The  declaration  was  for  a 
libel  which  charged  defendant,  an 
inspecting  field  officer  of  Militia, 
with  swearing  and  drunkenness  on 
a  particular  occasion  specified  and 
generally.  Defendant  pleaded  that 
the  statements  complained  of  in  the 
declaration  were  true  in  the  sense 
in  which  they  Avere  alleged  to  have 
been  used.  Held,  that  the  plea  was 
bad,  as  being  too  general. — Baretto 
V.  Pirie,  468. 


DELAY. 

In  lahing  out  and  serving  Judge's 
order.} — See  Practice,  2. 


OF  CASES. 

In  serving  attested  copy  of  execu- 
tion, after  sale  of  stock  under  it.} — 
See  Stock. 


DEMAND  AND  REFUSAL. 

To  transfer  stock  sold  hy  Sheriff.} 
— See  Stock. 


DEMURRER. 

Demurrer  —  Costs  —  Practice.} — 
Defendant  pleaded  not  guilty,  and  a 
special  plea,  to  which  the  plaintiff 
demurred,  and  having  carried  the 
cause  to  trial  before  arguing  the 
demurrer,  defendant  obtained  a  ver- 
dict of  not  guilty.  The  plaintiff" 
then  set  down  the  demurrer  for 
argument,  in  order  to  obtain  the 
costs  of  it,  but  the  Court  under  the 
I  circu  mstances  refused  to  hear  the 
case — holding  thai  the  plaintiff, 
having  failed  on  the  merits,  could 
not  put  defendant  to  the  costs  of  an 
argument,  in  order  to  get  the  costs 
of  the  demurrer. 

Remarks  as  to  the  practice  in 
such  a  case. — Macmartin  v.  Thomp- 
son, 334. 

See  Costs,  2 — Venue. 

DEPOSIT. 

Sale  of  lands — Default  hy  Vendee 
— Right  to  recover  hack  deposit,} — See 
Sale  of  Lands. 


DESCRIPTION  OF  LAND. 

Where  land  was  described  as 
commencing  at  a  post  planted  four 
chains  and  fifty  links  from  the 
north-east  angle  of  a  lot — Held,  that 
the  post  (the  existence  and  position 
of  which  were  satisfactorily  estab- 
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lishedywas  the  point  of  commence- 
ment, tboagli  its  distance  from  the 
true  north-east  angle  was  inaccu- 
rately given. — Ma/TS  v.  Davidson, 
641. 

DEVIATION   FROM  HIGH- 
WAY. 

See  Highway,  2. 

DEVISE. 
See  Will. 


DISCONTINUANCE. 
See  Staying  Proceedings. 

DISTILLERS. 

Vuf}/  on  Spirits — Information  for 
—27-28  Vic.  c.  3,  29"  V.  c.  S—Evi- 
denct — Refusal  to  produce  hooks — 
Presumption — Prior  judgment.^ — On 
an  information,  under  27-28  Vic.  3, 
against  defendant  as  a  distiller,  for 
the  non-payment  of  duty  on  spirits 
manufactured  by  him — 

Held,  I.  that  defendant  was  liable 
to  pay  duty  upon  all  spirits  manu- 
factured by  him,  not  merely  on 
such  as  had  been  measured  and  as- 
certained in  the  manner  pointed  out 
by  the  Statute  ;  for  the  obtaining 
the  duty  on  all  spirits  manufactured 
is  the  main  object  of  the  act,  and 
the  provisions  for  ascertaining  the 
quantity,  &c.,  are  only  auxiliary 
thereto, 

2.  It  was  proved  by  one  A,  that 
he  sold,  as  agent  for  defendant  at 
Montreal,  between  the  days  men- 
tioned in  the  information,  159,608 
gallons  more  than  appeared  on  the 
credit  side  of  defendant's  stock 
book,  and  on  which  duties  had  been 


paid  ;  and  a  number  of  invoices  of 
these  sales,  which  were  produced, 
represented  the  spirits  to  be  50 
over  proof  Moreover,  A,  said  that 
large  quantities  of  spirits  had  been 
consigned  to  him  direct,  and  it  was 
to  be  gathered  from  the  evidence 
that  deliveries  had  been  made  to 
the  purchasers  direct  from  the  con- 
veyance by  which  they  had  been 
sent  by  defendant.  Held,  that  from 
this  evidence,  unanswered  in  any 
way,  the  jury  were  warranted  in 
finding-  against  defendant  for  the 
duty  on  that  quantity. 

3.  Held,  also,  that  the  jury  were 
rightly  told  that  defendant's  non- 
production,  upon  notice,  of  his 
books,  which  he  was  proved  to 
have  kept,  furnished  ground  for 
strong  presumption  against  him. 

4.  Held,  also,  that  sub-section  2,  of 
sec.  14,  of  29  Vic,  ch.  3,  throwing 
the  proof  of  payment  of  duty  on 
defendant,  was  properly  treated  as 
applicable,  though  passed  after  the 
period  for  which  duties  were  claim- 
ed ;  lor  it  related  only  to  matter  of 
evidence  and  procedure. 

5.  Held,  also,  that  a  judgment 
in  defendant's  favor,  on  a  previous 
information  against  him  for  penal- 
ties for  not  making-  true  entries  of 
the  spirits  taken  from  the  close  re- 
ceiver and  brought  into  his  distil- 
lery, and  of  the  number  of  gallons 
disposed  of  by  him,  between  the 
days  mentioned  in  this  information, 
was  properly  rejected  as  evidence 
for  him  in  this  cause  ;  for  there 
was  nothing  to  connect  the  spirits 
on  which  duties  were  claimed  here 
with  those  taken  from  the  receiver, 
and  making  true  entries  of  the 
spirits  disposed  of  by  him  would  not 
prove  payment  of  the  duties.  ~  TAe 
Attorney  General  v.  Halliday,  397. 
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DISTRESS. 
See  Landlord  and  Tenant,  2. 
Will,  1. 


DIVISION  COURT  CLERK. 
See  Set-off. 


DOWER. 

1 .  Damages — Pleading —  Costs.'] — 
Demandant  saed  for  dower  as 
widow  of  J.,  alleging  in  her  decla- 
ration that  J.  died  seized,  claiming 
damages  from  the  time  of  his  death, 
and  averring  service  of  a  demand 
of  dower.  There  was  no  plea,  and 
the  demandant  went  down  to  assess 
damages. 

Held,  That  the  tenant  had  clearly 
a  right  to  shew  that  J.  had  parted 
with  his  estate,  and  therefore  did 
not  die  seized,  though  he  could  not 
dispute  his  seizin  during  coverture. 

The  tenant  proved  a  deed  made 
in  1831,  of  the  land  in  question, 
by  J.  to  the  tenant ;  and  in  reply 
the  demandant  proved  another  deed 
made  in  1834,  by  J.  to  his  father, 
to  which  the  tenant  was  a  subscrib- 
ing witness.  Held^  that  as  either 
deed  shevved  the  estate  out  of  J. 
during  his  life  time,  it  was  unne- 
cessary to  consider  the  effect  of  the 
tenant  being  a  subscribing  witness 
to  the  second  deed  ;  and  in  any 
event,  as  J.  could  not  set  up  the 
second  deed  to  avoid  the  first,  hav- 
ing made  both,  neither  could  the 
demandant,  who  claimed  through 
him. 

As  J.  therefore  did  not  die  seized, 
it  was  held  that  demandant  could 
have  only  nominal  damages,  from 
the  time  of  the  demand  ;  but  that 


she  was  entitled  to  such  damages, 
and  the  tenant  was  not  entitled  to 
the  costs  of  the  assessment. 

Semhle,  that  a  demandant  failing 
in  the  action  is  liable  to  costs. 

Semhle,  that  averments  of  the  ser- 
vice of  demand,  and  that  the  husband 
died  seized,  should  not  be  inserted 
in  the  declaration,  but  suggested 
afterwards;  and  being  irrelevant  to 
the  right  of  action,  if  so  alleged 
they  are  not  admitted  by  not  being 
traversed, 

Qucere,  When  the  tenant  does 
not  plead,  so  that  there  is  no  trial, 
whether  the  right  to  costs  cannot 
be  shewn  by  producing  the  demand 
and  affidavit  of  service  before  the 
Master  on  taxation. — Scratch  v. 
Jackson  J  189. 

2.  Election — Pleading. ]  — Dower. 
First  Plea. — That  demandant's  hus- 
band by  his  will  gave  her  an  an- 
nuity of  jG25  chargeable  on  his 
estate,  and  a  life-estate  in  certain 
lands,  and  thereby  declared  that 
such  annuity  should  be  in  lieu  of 
dower :  that  demandant  entered 
into  possession  of  such  property, 
and  received  the  annuity,  and 
elected  to  take  and  did  take  the 
same  in  lieu  and  satisfaction  of  her 
dower. 

Second  Plea  —  on  equitable 
grounds — that  by  said  will  the  hus- 
band gave  demandant  an  annuity 
of  £25,  which  was  declared  to  be 
in  lieu  of  dower,  and  was  to  be  paid 
out  of  his  estate  by  his  executors, 
and  by  the  same  will  he  devised 
certain  land  to  her  for  life  :  that  he 
afterwards  died,  leaving  besides 
land  personal  estate  sufficient  to 
pay  the  annuity  :  that  demandant 
entered  on  the  land  so  devised  to 
her,  and  elected  to  receive  said  an- 
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nuity  and  devises  in  lieu  of  her 
dower;  but  before  any  payment  of 
such  annuity  had  fallen  due,  she, 
against  the  will  of  the  executor, 
possessed  herself  of  the  personal 
estate,  and  converted  the  same  to 
her  own  use ;  and  the  executor, 
having  no  other  property  out  of 
which  he  could  pay  such  annuity, 
was  thereby  prevented  from  paying 
the  same,  as  he  would  otherwise 
have  done  pursuant  to  the  will. 

Held  on  demurrer,  both  pleas 
good  :  that  the  first  was  clearly  a 
good  defence  at  law;  and  as  to  the 
second,  though  the  demandant's 
wrongful  act  alone  would  not  de- 
feat her  claim,  yet  there  was  besides 
an  express  averment  that  she  elect- 
ed to  take  the  annuity  and  devises 
in  lieu  of  dower,  which  was  suffi- 
cient without  shewing  the  receipt 
of  any  portion  of  the  annuity. — 
Walmsley  v.  Walmslei/,  392. 

See  Covenants  for  Title. 


DUTY. 

When  recoverable  as  damages  for 
breach  of  contract.'] — See  Damages, 
2. — Railway  Companies,  2. 

On  Spirits — Information  for  wi- 
der 27-28  V.  c.  S.'i—See  Distil- 
lers. 

Proof  of  imposition  of,  in  foreign 
country.] — See  Railway  Companies, 
2. 


EJECTMENT. 

1.  Appearance  by  landlord — En- 
titlivg  papers-Irregularity-  Waiver.] 
— In  ejectment  brought  against  A. 
and  B.,  by  consent  of  the  plaintiff's 
attorney  an  appearance  was  entered 
86  VOL.  XXVI. 


I  for  S.  as  landlord,  A.  and  B.  not 
appearing.  The  notice  of  trial 
was  entitled  as  against  A.  and  B., 
and  notice  was  served  on  the  plain- 
tiff's attorney  warning  him  that 
this  would  be  objected  to.  The 
Nisi  Prius  record  contained  no  ap- 
pearance, but  annexed  to  it  was  an 
appearance  by  S.  as  landlord.  The 
plaintiff  was  allowed  to  enter  this 
on  the  record,  and  took  a  verdict, 
defendant  not  appearing.  On  ap- 
plication to  set  aside  the  verdict, 
the  plaintiff  objected  that  the  affi- 
davits filed  by  defendant,  entitled 
as  against  S.  alone,  were  wrongly 
entitled,  and  that  no  Judge's  order 
was  shewn  allowing  S.  to  defend. 

Held,  1.  That  the  plaintiff  was 
precluded  from  the  last  objection, 
for  he  had  consented  to  S.  appear- 
ing, and  obtained  leave  to  enter  his 
appearance  on  the  record  — 
.  2.  That  the  plaintiff's  own  pro- 
ceedings warranted  S.  in  assuming 
that  he  was  to  appear  alone,  and 
that  the  affidavits  objected  to  were 
therefore  rightly  entitled — 

3.  That  the  notice  of  trial  was 
wrongly  entitled. 

The  verdict  therefore  was  set 
aside,  the  costs  to  be  paid  by  plain- 
tiff.— Jones  v.  Seaton,  166. 

2.  Plaintiff"  entitled  to  a  share  only 
— Foryn  of  Postea — Defence  by  ten- 
ant in  common — Practice.] — In  this 
case  the  plaintiff's  title  was  the 
same  as  in  the  case  of  Lyster  v. 
Kirkpatrick,p.  217,  and  he  was  held 
entitled  to  recover  two  undivided 
third  parts,  for  the  reasons  there 
given. 

It  was  urged,  on  the  authority  of 
Leech  v.  Leech,  24  U.  C.  R.  321, 

that  the  plaintiff  being  held  so  en- 
titled, the  postea  should  be  award- 
ed to  him  generally — but  Held^  not, 
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the  proceedings  on  both  sides  hav- 
ing been  directed  to  try  the  title  to 
the  whole. 

Quoere,  whether  in  this  country, 
owing  to  the  provisions  as  to  notice 
of  title,  a  plaintiff  must  give  notice 
of  his  claim  being  only  for  a  moiety, 
before  he  can  insist  upon  defendant 
admitting  his  claim  and  denying  ac- 
tual ouster. — Lyster  y.Ramage^  233. 

3.  Notice  of  title — Amendment — 
Practice  —  Misconduct.'] — In  eject- 
ment, the  plaintiff's  notice  of  title 
being  defective,  in  claiming  under 
an  agreement  for  a  lease  instead  of 
a  lease,  the  Judge  at  Nisi  Prius 
granted  a  summons  to  amend  it, 
returnable  before  himself  as  a 
Judge  in  Chambers  in  half-an- 
hour,  and  upon  it  made  an  order 
for  the  amendment.  The  case  then 
proceeded,  and  the  plaintiff'  had  a 
verdict. 

It  is  no  ground  for  a  new  trial 
that  the  cause  was  taken  out  of  its 
turn  on  the  docket. 

Defendant  moved  against  the 
verdict  for  irregularity,  because  no 
issue  book  had  been  served  in  time 
shewing  by  his  affidavits  that  notice 
of  trial  was  given  on  the  11th  Octo- 
ber, and  that  on  the  commission  day 
an  issue  book  with  notice  of  plain- 
tiff's,  but  not  of  defendant's  title, 
was  served.  In  answer  it  was 
sworn  that  with  the  notice  of  trial 
an  issue  book  had  been  served, 
with  which,  for  a  reason  explained, 
no  copy  of  plaintiff's  notice  of  title 
was  given,  and  that,  according  to 
promise,  such  notice  was  given 
afterwards,  to  which  a  copy  of  the 
issue  book  was  attached,  to  make  it 
intelligible. 

The  Court  severely  censured  the 
conduct  of  defendant's  attorney,  in 


suppressing  the  fact  of  an  issue 
book  having  been  delivered  with 
the  notice  of  trial. 

Qucere,  whether  when  A.  is  in 
possession  of  premises  as  hired 
servant  of  B.,  a  writ  of  ejectment 
should  not  be  directed  to  the  latter. 
■ — Parsons  v.  Ferriby,  380. 

4.  Issue  hook  —  Practice.]  —  In 
ejectment  it  is  not  necessary  to 
annex  the  notices  of  title  on  either 
side  to  the  issue  book. —  Campbell 
V.' Pet  tit,  507. 

ELECTION. 

Between  several  counts  in  indict- 
ment.]—  See  Criminal  Law,  5. 

Plea  o/,  in  dowet .] — See  Dower,  2. 

ENTITLING  PAPERS. 
See  EjECTMENxi  1. 

EaUITABLE  PLEADINGS. 

See  Contract — Dower,  2 — Set- 
off. 

ERROR. 

For  mistake  in  summoning  jurors.] 
— See  York  and  Peel,  United 
Counties  of. 


ESTATE. 

See  Deed,  2. — Rectors. — Regis- 
try Laws,  1,  4. —  Release. — 
Will,  3. 


-  ESTOPPEL. 

See  Deed,!  . — Dower.I. — Eject- 
ment, L — R.  W.  Cos.  1. — Rec- 
tors.—Sheriff,  2. 
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EVIDENCE. 

Declarations.] — In  an  interpleader 
to  try  the  right  to  goods  seized 
under  execution  against  A.  and  B., 
and  claimed  by  the  plaintiff,  C,  a 
brother  of  B. — 77t'/(f,  that  B.'s  state- 
ment, while  in  possession  of  the 
property  with  the  plaintiff's  assent, 
that  it  belonged  to  his  sister,  could 
not  be  evidence,  as  against  the 
plaintiff,  to  disprove  the  plaintiff's 
ri^ht. — JEarnshaio  v.  To77iUnson,6iO. 

Of  defendants  being  common  car- 
riers.']— See  Carriers. 

Of  declarations  of  beneficial  plain 
tiff.] — See  Insurance,  8. 

See  Affidavit,  1. — Boundary- 
line  Commissioners. — Commission 
TO  Examine  Witnesses.  —  Con- 
flict of  Laws. — Criminal  Law, 
3,  4,  6,  7,  8,  9. — Distillers. — 
Highway,  3. — Illegitimate  Child. 
— Malicious  Prosecution,  2,  3.-— 
Principal  and  Agent. — R.  W.  Cos. 
— Beplevin,  2. — Theft. — Trover. 

EXCESSIVE  DISTRESS. 
See  Landlord  and  Tenant,  2. 

EXECUTIONS. 
See  Sheriff — Stock — Taxes,  3. 


EXECUTORS. 

1.  Note  signed  by  Executors,  per. 
Proc.  J.  M. — Proof  of  authority  to 
hind  them,  •personallij.'^  —  Action 
against  J.  S.  Meredith  and  J.  his 
wife,  M.  N.,  and  W.  N.,  as  makers 
of  four  notes  signed  "  The  execu- 
tors of  the  estate  of  the  late  Wil- 

iam  Notman,  per  Pro.  James  S. 

leredith."  M.  N.  was  called  as 
witness  by  plaintiffs,  and  proved 


that  Meredith  had  managed  the 
affairs  of  the  estate  since  testator's 
death,  and  she  had  left  it  to  him  to 
do  what  he  thought  best  in  winding 
it  up  ;  but  she  said  she  never  gave 
him  power  to  make  her  personally 
liable,  and  that  she  knew  nothing 
of  these  notes.  The  jury  having 
found  for  the  plaintiffs — Eeld,  that 
though  Meredith  might  have  suffi- 
cient authority  as  regarded  the 
estate,  he  clearly  had  none  to  bind 
defendants  personally,  as  they 
were  sued  ;  and  a  nonsuit  was  or- 
dered.—  The  President  Directors  an^ 
Company  of  the  Gore  Bank  v.  Mere- 
dith, et  al.  '-^37. 

2.  Power  of  Attorney  by — En- 
dorsement under — Authority.] — The 
plaintiffs  sued  defendant,  who  was 
an  executor  of  E.,  as  endorser  of 
three  promissory  notes  payable  to 
"  the  executors  of  the  late  E.,"  two 
being  endorsed  "  J.  M.  B.,  agent  of 
the  executors  of  the  late  E.,"  and 
the  third  "  the  executors  late  E., 
per  pro  B."  B.  held  a  power  of 
attorney  from  the  executors,  by 
which  they  as  executrix  and  exe- 
cutors authorised  him  (among  other 
things)  for  them  as  such  executrix 
and  executors  to  make  and  endorse 
all  such  promissory  notes  as  might 
be  requisite  in  the  conduct  and 
management  of  the  estate.  These 
no'es,  it  appeared,  were  received  by 
B.  from  the  makers  for  debts  due 
to  the  estate,  and  given  by  him,  en- 
dorsed as  above,  to  M.,  one  of  the 
executors,  who  was  largely  indebt- 
ed to  the  estate,  and  was  in  difficul- 
ties, M.  telling  him  that  he  wanted 
to  get  them  discounted  on  his  own 
account.  They  were  so  discounted 
by- the  plaintiffs,  to  whom  M.  owed 
a  large  sum,  and  who  made  no  en- 
quiries as  to  the  extent  of  B's.  au- 
thority, or  the  circumstances  under 
which  M.  obtained  them.  Defend- 
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ant  knew  nothing  of  the  matter  un- 
til after  the  notes  fell  due.  The 
Court  being  left  to  draw  inferences 
of  fact,  and  the  question  being  the 
personal  liability  of  the  defendant 
—Held,  1,  That  the  indorsements 
were  sufficient  in  form  ;  but,  2, 
that  not  being  for  the  purposes  of 
the  estate  they  were  not  within  the 
authority  given  to  B.,the  extent  of 
which  it  was  the  plaintiffs'  duty  to 
ascertain  ;  and  a  nonsuit  was  or- 
dered.—  Qud&re  as  to  the  effect  of  a 
power  given  by  an  e.xecutor.  Sem- 
hle,  that  it  may  authorise  the  attor- 
ney to  charge  him  by  acceptances, 
&c.,  in  his  own  right,  for  other- 
wise it  would  be  illusory,  but  only 
for  the  payment  of  testator's  debts. 
The  President,  Directors,  and  Com- 
pany of  the  Gore  Bank  y.  Crooks  ^  251. 

3.  Sale  of  mortgage  hy.'] — An  ex- 
ecutor holding  a  mortgage  given  to 
the  testator,  sold  and  assigned  it, 
taking  the  purchaser's  promissory 
notes  payable  to  himself  or  order. 
Held,  upon  an  issue  of  'plene  adm,in. 
istramt,  that  this  in  law  amounted 
to  a  receipt  of  the  original  debt, 
making  the  executor  chargeable 
♦  with  the  mortgage  as  an  asset  in 
possession.  Macbeth  v.  Macbeth, 
Executrix,  549. 

t$ee  Set-off. 


FALSE  PRETENCES, 
See  Criminal  Law  1,  7. 


FEMANS. 
See  Criminal  Law  3,  4,  5,  9. 

FIELD  NOTES. 
See  Highway,  3. 


FOREIGN  LAW. 
See  Conflict  of  Laws. 

FRAUDS,  (STATUTE  OF) 
See  Conflict  of  Laws*. 

GARNISHMENT. 
See  Attachment  of  Debts. 


HABENDUM. 

Inconsistent  with  premises.^ — See 
Deed,  2. 


HIGHWAY. 

1.  Shutting  up — Soil  in  lohom 
vested — G.  S.  IT.  G.  ch.  54,  sec. 
336.] — A  highway,  of  which  the 
origin  was  not  clear,  had  been  tra- 
velled for  forty  years  across  the 
plaintiff's  lot,  the  patent  for  which 
was  issued  in  1836.  The  munici- 
pality in  1866  passed  a  by-law 
shutting  up  this  road,  but  no  con- 
veyance was  ever  made  to  the  plain- 
tiff. They  afterwards  threw  down 
a  fetice  with  which  he  had  enclosed 
the  old  road,  and  took  away  gravel 
from  it.  The  plaintiff  having 
brought  trespass — 

Held,  that  he  could  not  recover, 
for  the  user  for  thirty  years  after 
the  patent  would  be  conclusive  evi- 
dence of  a  dedication  as  against 
the  owner,  and  such  dedication  was 
equivalent  to  a  laying  out  by  him, 
so  that  the  road,  under  C.  S.  U.  C. 
ch.  54,  sec.  336,  was  vested  in  the 
municipality. — Mijtton  v.  Duck  el 
al,  61. 

2.  Right  to  deviate  jfrom.] — 
Trespass    quare    clausum  /regit. 
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Plea,  that  at  the  time  when,  &c., 
there  was  a  highway  adjoining  the 
plaintiff's  said  land,  which  said 
highway  was  in  certain  places  im- 
passable and  out  of  repair,  where- 
fore defendant,  for  the  purpose  of 
using  such  highway,  necessarily 
deviated  a  little  therefrom  on  to  the 
plaintiff's  said  land,  going  no  fur- 
ther from  said  highway  than  was 
necessary,  and  returning  thereto  as 
soon  as  practicable,  and  doing  no 
unnecessary  damage  in  that  behalf 
— which  are  the  alleged  trespasses. 

Held,  on  demurrer,  a  good  plea. 
— Carrich  v.  Johnston,  65. 

3.  Survey — Discrepanci/  hetween 
work  on  the  ground  and  plan — High- 
way— Field  notes.'\ — The  question 
in  an  action  of  trespass  being 
whether  there  was  a  highway  be- 
tween lots  20  and  21  in  a  township, 
which  the  plaintiff  denied,  it  ap- 
peared that  the  practice  of  survey- 
ors in  laying  out  a  road  allowance 
was  to  plant  a  post  on  each  side  of 
it,  marked  on  the  side  nearest  the 
road  with  the  letter  R.,  and  on  the 
opposite  side  with  the  number  of 
the  lot,  and  to  plant  a  third  post  in 
the  centre  of  the  road  marked  R. 
on  two  or  on  all  four  sides.  Stakes 
thus  marked  were  found  between 
19  and  20,  but  none  between  20 
and  21,  and  it  was  sworn  that  an 
original  post  had  been  seen  there 
24  years  ago,  and  until  within  three 
or  four  years,  marked  20  and  21, 
thus  far  shewing  that  there  was  no 
road  allowance  betweeQ  those  lots. 

On  the  other  hand,  the  registered 
map  of  the  township,  the  map  in 
the  Crown  Lands  Department,  and 
the  field  notes  of  the  surveyor  who 
made  the  original  survey,  shewed 
such  allowance.  The  plaintiff  and 
defendant  both  claimed  under 
grants  from  the  Crown  of  separate 


parts  of  lot  21,  described  as  com- 
mencing on  the  northern  limit  of 
such  allowance,  and  without  it  the 
defendant  would  have  no  access  to 
his  land. 

The  jury  were  told  that  the  work 
on  the  ground  must  govern,  but 
that  under  C.  S.  U.  C.  ch.  54,  sec. 
313,  the  fact  of  the  Government 
Surveyor  having  laid  out  this  road 
in  his  plan  of  the  original  survey, 
would  make  it  a  highway,  unless 
there  was  evidence  of  his  work  on 
the  ground  clearly  inconsistent 
with  such  plan.  The  jury  having 
found  for  defendant — 

Held,  that  the  direction  was 
right,  but  that  the  verdict  was  con- 
trary to  evidence,  and  a  new  trial 
was  granted  on  payment  of  costs. 

The  Queen  v.  Great  Western  R. 
W.  Co.,  21  U.  C.  R.  555,  remarked 
upon. 

A  certified  copy  of  part  of  the 
field  notes  of  the  original  survey  is 
admissible  in  evidence. —  Carrich 
V.  Johnston,  69. 


HOTEL-KEEPERS. 
See  Innkeepers. 


HUSBAND  AND  WIFE, 
See  Illegitimate  Child. 


ILLEGITIMATE  CHILD. 

Maintenance  of — Action  for — 
Coverture  of  plaintiff — Form  of  affi- 
davit- C.  S.  U.  C.  ch.  77-~Evi' 
dence.]'-ln  an  action  brought  for 
the  maintenance  of  an  illegitimate 
child,  under  Consoi.  Stat.  U.  C. 
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chap.  77,  spc.  4,  it  appeared  that 
the  plaintiff  was  a  married  woman, 
and  that  the  affidavit  filed  by  the 
mother  stated  that  the  defendant 
was  the  father  of  such  child,  not 
"really  the  father,"  as  required  by 
the  Act.  Held,  1.  That  the  plain- 
tiff could  not  sue,  for  it  must  be 
presumed  that  the  necessaries  fur- 
nished were  her  husband's  ;  and 
that  sh'3  must  fail  on  never  indebt- 
ed, no  plea  in  abatement  being  re- 
quisite. 2.  That  the  omission  in 
the  affidavit  was  fatal.  A  nonsuit 
was  therefore  ordered. 

The  affidavit  was  produced  from 
the  office  of  the  City  Clerk,  and 
purported  to  be  sworn  befoie  the 
Police  Magistrate  of  Toronto,  where 
she  resided.  Held,  sufficient  evi- 
dence to  go  to  the  jury  that  it  was 
deposited  by  her  in  the  proper 
office. 

It  appeared  probable  from  the 
statement  of  the  mother  that  she 
was  liable  to  the  plaintiff  for  the 
demand  sued  for.  Held,  that  the 
jury  should  have  been  told  that  if 
she  was  so  liable  her  unsupported 
testimony  would  not  sustain  the  ac- 
tion.— Jackson  v.  Kassel,  341. 

(See  Criminal  Law,  6. 

INCEPTION  OF  EXECUTION. 
See  Taxes,  3. 

INDICTMENT. 

Several  Counts — Election.] — See 
Criminal  Law,  5. 


INNKEEPERS. 
Eights  o/.] — An  innkeeper  has 


the  sole  right  to  select  the  apart- 
ment for  a  guest,  and  if  he  finds  it 
expedient,  to  change  it  and  assign 
him  another.  He  cannot  be  treated 
as  a  trespasser  for  entering  to  make 
the  change. 

A  guest  who  has  been  received 
loses  the  right  to  be  entertained  if 
he  neglects  or  refuses  to  pay  upon 
reasonable  demand.  —  Doyle  v. 
Walker,  502. 

INSANITY. 
See  Criminal  Law,  8. 


INSOLVENCY. 
See  Attachment  of  Debts. 


INSURANCE. 

1.  Policy  and  application — Con- 
struction of.] — Plaintiff  insured 
with  defendants  $3,400,  of  which 
$1,000  was  on  his  tannery  and  $500 
on  the  machinery  in  it,  on  an  appli- 
cation ■  valuing  the  tannery  and 
fixtures  at ^1,000,  which  was  said 
to  be  the  two-thirds  of  the  actual 
value,  but  agreeing  that  in  case  of 
loss  defendants  should  only  be  liable 
as  if  they  had  insured  two-thirds  of 
the  actual  cash  value,  anything  in 
the  policy  or  application  notwith- 
standing. The  application  was 
referred  to  in  the  policy  as  forming 
part  of  it,  and  stated  the  promise  to 
be  to  pay  all  losses  or  damages  not 
exceeding  the  said  sum  of  $3,400. 
the  said  losses  or  damage  to  be  esti- 
mated according  to  the  true  and 
actual  value  of  the  property  at  the 
time  the  same  should  happen.  The 
building  and  machinery  having 
been  destroyed  by  fire,  the  jury 
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found  the  total  cash  value  of  the 
former  to  be  $1,050,  and  of  the 
latter  $750. 

Held,  that  the  plaintiff  was  en- 
titled to  recover  onl}^  two-thirds  of 
these  sums.  Williamson  v.  tlie  Gore 
District  3Iutual  Fire  Insurance  Com- 
pa?ii/j  145. 

2.  Insurahh  interest— C.  S-  U-  C. 
ch.  93,  sec.  53.] — Plaintiff  insured 
WMth  defendants  a  house  in  his 
possession,  which  heh^d  purchased, 
with  the  land  on  whifft  it  stood,  as 
part  of  lot  A,  but  which  was  after 
wards  found  to  be  upon  the  adjoin- 
ing lot,  B.,  having-  been  built  there 
in  consequence  of  an  unskilful  sur- 
vey. The  house  having  been 
burned,  it  was  objected  that  having 
no  title  to  the  land  he  had  no 
insurable  interest  ;  but 

Held,  otherwise,  for  under  C.  S. 
U.  C.  ch.  93,  sec  53,  he  had  a 
right  either  to  the  value  of  his  im- 
provements or  to  purchase  at  the 
value  of  the  land. 

Qiicere,  whether  an  insurance 
company  with  whom  the  actual 
owner  of  a  house,  without  fraud  or 
wilful  misrepresentation,  effects  an 
insurance  thereon,  can  set  up  the 
legal  title  of  a  stranger  to  the  land 
on  which  the  house  stands,  as  a 
defence  against  the  claim  of  the 
assured. — Stevenson  v.  The  London 
and  Lancashire  Fire  Assurance 
Compay,  148. 

3.  Double  Insurance — Construc- 
tion of  Policy — Extent  of  Liahility.'] 
— Plaintiff  insured  with  defendants 
$'2000  on  a  building,  and  $2000  on 
the  furniture,  and  with  another 
company  12000  on  the  building  and 
furniture  together  ;  and  a  loss  oc- 
curred of  ^1050  on  the  building,  and 
$878  on  the  furniture.    The  defen- 


dants' policy  provided  that  in  case 
of  loss,  the  assured  should  recover 
from  them  only  such  portion  thereof 
as  the  amount  assured  by  them 
should  bear  to  the  whole  amount 
assured  on  the  property  ;  and,  under 
this,  they  contended  that  the  other 
insurance  must  be  treated  as  one 
for  $2000  on  the  building  and  $2000 
on  the  furniture,  so  that  they  would 
be  liable  only  for  one-half  of  the 
loss  on  each  ;  but 

Held,  tliat  as  the  whole  amount 
insured  was  $6000,  of  which  defend- 
ants had  taken  $4000,  they  were 
liable  for  two-thirds  of  the  loss. — 
The  Trustees  of  the  First  Unitarian 
Congregation  of  Toronto  v.  The 
Western  Assu7^ance    Company,  175. 

4.  Condition — Construction  of-  Un- 
true statement  as  to  title.'] — One  of  the 
conditions  of  a  fire  policy  required 
that  persons  insured  should  within 
fourteen  days  give  in  writing  an 
account  of  their  loss  or  damage, 
such  account  of  loss  to  have  refer- 
ence to  the  value  of  the  property 
destroyed  or  damaged  immediately 
before  the  fire,  and  should  verify 
the  same  by  their  §iccounts,  and  by 
affidavit,  and  such  vouchers  as  in 
the  judgment  of  the  Company  might 
tend  to  prove  suchaccountand  value, 
and  should  produce  such  further 
evidence  and  give  such  explanations 
as  might  be  reasonably  required  ; 
and  if  there  should  appear  any  fraud 
or  false  statement  in  such  account 
of  loss  or  damage,  or  in  any  of  such 
accounts,  evidence,  or  explanations, 
or  if  such  affidavit  should  contain 
any  untrue  statement,  the  policy 
should  be  void.  Held,  that  as  an 
affidavit  could  be  required  only  to 
verify  the  account  of  loss  or  damage, 
the  "  untrue  statement"  must  refer 
also  to  such  account,  and  that  an 
untrue  statement  in  the  affidavit  as 
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to  tlie  plaintiff's  title  would  not 
avoid  the  policy. 

In  this  case  the  statement  com- 
plained of  was,  that  the  plaintiff 
was  absolute  owner  of  the  building 
insured,  which  was  unincumbered, 
whereas  he  had  not  yet  paid  for  the 
land.  He  had,  however,  put  up  the 
building  himself,  so  that  if  it  had 
not  become  part  of  the  realty  his 
statement  would  have  been  literally 
true. — Elmore  P.  Ross  v.  The 
Commercial  Union  Assurance  Com- 
pany of  London,  553. 

5.  Policy— Proof  of  assignment.'] — 
Action  upon  a  lire  policy  by  A., 
the    person   insured,  averring  an 
assignment  to  B.  &  C,  notified  to 
defendants  and    endorsed  on  the 
policy,  and  an  agreement  by  them 
that  it  should  stand  for  the  benefit 
of  B.  &  C.    Plea,  denying  the  as- 
signment, &c.     The  policy  con- 
tained no  condition  as  to  assign- 
ment.    The  sale  and  transfer  by 
A.   to  B.  &  C.  of  the  goods  in- 
sured was  proved.    An  assignment 
w^as  endorsed  on  the  policy,  pur- 
porting to  be  made  by  A.  to  B.  and 
C,  but  signed  by  D.,  the  agent  of 
A.,  in  his  own  name,  and  witnessed 
hy  M.,  defendants'  local  agent.  It 
was  proved  that  M.  entered  the 
transaction  in  a  book  kept  by  him, 
and  communicated  with  the  head 
office  at  Montreal  ;  that  the  Secre- 
tary there  answered,  suggesting  a 
transfer  of  the  policy,  and  a  new 
policy  upon  which  the  premium 
for  the  unexpired  term  of  the  old 
policy  should  be  credited  ;  and  that 
afterwards  B.  &.C.  paid  an  additional 
premium  to  M.  to  cover  an  increase 
of  the  risk. 

i^e/<i,  that  this  evidence  was  suffi-  i 
cient  to  sustain  the  issue  for  the  < 
plaintiffs. 


Held^  also,  that  the  declaration  of 
B.,  one  of  the  parties  for  whose 
benefit  the  suit  was  brought,  was 
admissible  as  evidence  for  the 
defendants. — Elmore  P.  Ross  and 
Allen  Ross  v.  The  Commercial  Union 
Assurance  Company,  559. 


INTENTION. 

Immaterial  in  Trespass.] —  See 
Trespass. 

INTEREST. 

Insurable  Interest.'] — /See  Insur- 
ance, 2. 

See  Usury. 

ISSUE  BOOK. 
See  Ejectment,  3.  4. 

JOINT  STOCK  COMPANIES. 

Sale  of  Stock  in,  by  Sheriff.] — See 
Stock. 

JOINT  TENANTS. 
See  Rectors. 


JUDGMENT. 

When  admissible  as  Evidence.] — 
See  DisTrLLERs. 


JUDGMENT  JSrOJSr  OBSTANTE. 

Semble,  that  there  may  be  judg- 
ment non  obstante  where  there  is  a 
general  verdict  for  defendant,  and 
tbe  plaintiff  may  then  have  his  writ 
of  enquiry  to  assess  the  damages. — 
BrittoUy  et  al.  v.  Fisher ,  338. 
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JURISDICTION. 

See  County  Court,  1 — Practice 
Court. 


JURY. 

See  York  and  Peel,  United 
Counties  of. 

JUS  ACCRESCENDI. 
Between  partners.] — See  Partner- 
ship, 2. 


JUSTIFICATION. 

Plea  of  in  Libel.] — See  Defama- 
tion, 2. 

In  trespass,  under  right  to  deviate 
from  Highwai/.] — ^S'ee  Highway,  2. 

LANDLORD   AND  TENANT. 

1.  One  M.,  being-  the  original 
lessee,  assigned  to  P.,  who  did  not 
execute  the  assignment,  but  assign- 
ed to  defendant  by  mortgage,  re- 
citing it.  Afterwards,  on  a  decree 
in  a  foreclosure  suit  brought  on 
this  mortgage,  the  land  was  sold  to 
M.  as  the  highest  bidder,  who 
entered  into  possession,  but  paid 
nothing  and*  received  no  convey- 
ance, nor  was  any  order  made 
vesting  the  property  in  him. — Held, 
that  defendant  became  liable  on  the 
covenants  in  the  lease,  under  his 
assignment  from  P.,  and  continued 
so  notwithstanding  the  sale. — 
Magrath  v.  Todd,  87. 

2.  Lease —  Construction — Distress.'l 
-^Lease  dated  15th  December, 
1862,  for  five  years,  at  an  annual 
rent,  half  payable  on  1st  January, 
and  half  on  1st  February  following 
in  each  and  every  year  during  the 
term,  with  an  agreement  at  the  end 

87  VOL.  XXVI, 


that  the  first  payment  of  rent  should 
not  become  due  until  the  1st  Janu- 
ary, 1864. 

Held,  that  this  agreement  did  not 
prevent  any  rent  from  falling  due 
in  1863,  but  was  limited  to  the  first 
payment  to  be  made  on  the  1st  Jan- 
uary, 1863,  or  at  most  to  the  rent 
for  the  first  year  ;  and  that  two 
years'  rent  therefore  was  due  be- 
fore the  17th  November,  1864. 

Part  of  the  plaintiff's  goods 
having  been  distrained  for  rent  off 
the  premises — Held^  that  he  might 
recover  their  value  either  in  tres- 
pass or  trover. 

The  rent  due  was  |401,  and  the 
value  of  the  goods  distrained  $469 
— Held,  that  the  difference  was  in- 
sufficient to  support  an  action  for 
excessive  distress. — Huskinson  v. 
Lawrence,  et  al.  570. 

Appearance  hy  Landlord  in  Eject- 
ment^— Ejectment,  1. 


LARCENY. 
See  Theft. 


LEASE. 

See  Deed,  2 — Landlord  and 
Tenant  —  Rectors  —  Registry 
Laws,  2. 

LEAVE  AND  LICENSE. 

See  Trespass,  2. 

LETTERS  PATENT. 
See  Patent  for  Inventions. 

LEX  FORI. 

See  Conflict  of  Laws. 
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LIBEL. 

See  Defamation,  2. 

LICENSE  TO   SELL  LI- 
aUORS. 

1.  Tavern  Licenses  — Board  of 
Commissioners  of  Police — Poyners  of, 
under  25  Vic.  ch.  23,] — By  the  first 
five  subsections  of  sec,  246  of  the 
Municipal  Act,  C.  S.  U.  C.  ch.  54, 
the  municipal  councils  of  cities  had 
authority  to  pass  by-laws  for  grant- 
ing tavern  licenses,  and  declaring 
the  conditions  to' be  complied  with 
by  applicants,  &c.  ;  and  by  section 
251  every  person  licensed  was 
compelled  to  exhibit  in  large  let- 
ters over  the  door  the  words,  "  Li- 
censed to  sell  wine,  beer,  and  other 
spirituous  and  fermented  liquors," 
under  a  penalty  of  |I.  By  25  Vic, 
ch.  23,  these  subsecs.  of  sec.  246 
were  repealed  as  regarded  cities, 
and  the  same  powers  substantially 
given  to  the  Board  of  Commission- 
ers of  Police,  but  no  express  au- 
thority to  pass  by-laws. 

Seld,  that  even  if  all  the  powers 
of  the  City  Council  were  transfer- 
red to  the  Commissioners,  they 
clearly  could  not  impose  a  higher 
penalty  for  not  exhibiting  the  words 
prescribed,  than  provided  for  by 
sec.  251  ;  and  a  conviction  under 
their  by-law  imposing  a  fine  of  $5 
was  therefore  quashed. — The  Queen 
V.  William  Lennox,  141. 

2.  Shop  License— -29  &S0  Vic.  ch. 
51,  sees.  249,254.]— Under  the  Muni- 
cipal Instutions  Act  of  1866,  sees. 
249,  254^  a  person  holding  a  shop 
license  for  the  sale  of  liquors  is 
punishable,  under  sec.  254,  for 
selling  liquor  at  his  shop  in  quanti- 
ties less  than  a  quart. — The  Queen 
V.  Faulkner,  529. 


LIMITATIONS  (STATUTE  OF) 

1.  Exception  in  G.  S.  U.  C.  ch. 
88,  sec.  3 — Tax  sale.'] — In  eject- 
ment the  plaintiff  claimed  under  a 
tax  deed  made  in  1842,coming  with- 
in the  3  Vic.  ch.  46.  Defendant 
proved  a  paper  title  from  the 
patentees,  and  gave  evidence  of 
possession  held  from  1846,  for  more 
than  twenty  years  before  this  action. 
The  jury  having  found  for  the 
defendant,  Held,  without  deciding 
the  validity  of  the  tax  sale,  that  he 
had  acquired  a  good  title  under  the 
Statute  ofLimitations,  against  which 
the  plaintiff  was  not  protected  by 
sec.  3  of  Consol  Stat.  U.  C.  ch.  88. 
—  Gushing  v.  McDonald,  605. 

2.  Joint  note — Payment  hy  one  joint 
maker,  G.  S.  U.  G.  ch.  44,  sees.  3,  4.] 
— A  note  signed  by  two  persons 
beginning  "I  promise  to  pay,"  is 
joint  and  several. 

Payments  made  by  one  of  two 
such  makers  will  not  take  the  case 
out  of  the  Statute  as  against  the 
other,  unless  made  expressly  as  his 
agent  and  by  his  authority,  and  such 
agency  must  be  proved  by  the 
plaintiff  apart  from  the  fact  of  pay- 
ment. 

In  this  case,  there  being  no  such 
proof,  a  nonsuit  was  ordered  as  to 
one  of  the  two  joint  makers,  and  the 
verdict  allowed  to  stand  as  against 
the  other. — Creighton  v.  Allen  and 
Lewis  Fretz,  627. 


LiaUORS. 
See  License  to  sell  Liquors. 


LIVERY  OF  SEISIN. 
See  Deed,  2 — Release. 
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MAGISTRATES. 

Taking  unautJwrized  affidavits.!^ — 
See  Affidavits,  2. 


MALECIOUS  PROSECUTION. 

1.  Malicious  arrest — Pleading.'] — 
A  declaration  for  malicious  arrest 
alleged  that  at  the  the  time  of  mak- 
ing the  affidavit,  procuring  the 
Judge's  order,  issuing  the  capias, 
and  arresting  the  plaintiff,  defen- 
dant had  no  reasonable  or  probable 
cause  for  believing  that  the  plaintiff 
was  about  to  quit  Canada  with  in- 
tent to  defraud  defendant  of  the 
debt,  or  with  any  fraudulent  intent, 
yet  he  falsely  and  maliciously,  and 
without  any  reasonable  or  probable 
cause,  made  oath  that  he  verily  be- 
lieved the  plaintiff  was  about,  &c., 
and  by  means  of  such  false  allega- 
tions falsely  and  maliciously  in- 
duced the  Judo-e  to  grrant  the  order, 

O  CD  ' 

and  caused  the  plaintiff's  arrest. 

Held  sufficient :  that  it  w^as  un- 
necessary to  shew  the  order  set 
aside,  or  to  aver  that  the  affidavit 
shewed  facts  and  circumstances  to 
satisfy  the  Judge,  the  real  cause  of 
action  being  that  the  defendant  by 
his  false  and  malicious  statement 
set  the  law  in  motion. 

Defendant  in  his  plea  stated  what 
allegations  the  affidavit  contained, 
(not  averring  their  truth)  and  that 
they  satisfied  the  Judge,  who  there- 
upon granted  the  order. 

Held,  clearly  no  defence. — Grif- 
fith V.  Hall,  94. 

2.  Reasonable  and  prohahle  cause. 
— In  an  action  for  malicious  prose- 
cution of  the  plaintiff  for  stealing 
timber,  it  appeared  that  defendant 
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took  one  B.,  who  had  cut  timber 
for  him  in  1862-8,  to  look  at  some 
timber  lying  near  the  plaintiff's 
barn,  which  B.  told  him  he  was 
positive  was  the  same  that  he  had 
cut  for  defendant,  B.  found  a 
newly-made  path  from  this  timber 
to  where  he  had  cut  for  defendant, 
and  at  this  latter  place  he  found 
that  most  of  the  timber  had  been 
carried  off  and  the  remainder 
knocked  about. 

Held,  that  there  was  reasonable 
and  probable  cause  :  that  B's  evi- 
dence being  uncontradicted,  and 
there  being  no  proof  of  defendant's 
absence  of  belief  that  the  timber 
was  his,  there  was  nothing  to  go  to 
the  jury;  and  that  the  plaintiff  there- 
fore was  properly  nonsuited. 

One  of  the  plaintiff's  daughters 
swore  that  the  timber  at  the  barn 
had  been  cut  elsewhere  by  the 
plaintiff,  but  there  was  nothing  to 
shew  that  the  defendant  was  aware 
before  the  plaintiff's  trial  that  she 
knew  anything  of  the  matter. 
Held^  immaterial.— ./ozw^  v.  TJiomp- 
son,  519. 

3.  Malicious  Prosecution — Hui- 
dence.] — In  an  action  for  malicious 
prosecution,  want  of  reasonable  and 
probable  cause  must  be  shewn  by 
the  plaintiff".  Slight  evidence  may 
be  sufficient,  for  it  is  the  proof  of 
a  negative,  but  there  must  be  some 
proof;  and  in  this  case,  where  it 
was  shewn  only  that  the  defendant 
laid  the  information  on  which  the 
plaintiff  was  arrested,  and  that  the 
magistrates,  after  hearing  the  par- 
ties, dismissed  the  charge — 

Held,  that  a  verdict  was  properly 
directed  for  defendant. — Barbour  v. 
Gettings,  544. 
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maliciously  procuring 
proceedings  in  chan^ 
Cery. 

See  Action,  l. 


MANDAMUS. 

See  Certiorari — Clerk  of  the 
Peace — Practice  Court — Stock. 


MARKETS. 
See  Municipal  Corporations,  8. 

MEASURE  OF  DAMAGES. 
,  See  Damages,  2. 


MEMORANDA. 

Calls  to  the  Bar,  35,  245,  420  ; 
Rules  of  Court f  42L 


MISREPRESENTATION. 
See  Action,  3. 


MISTAKE. 

In  "paying  taxes  on  the  wrong  lot. 
— See  Taxes,  2, 


5. 


Tothewrong  Officer.'] — See  Taxes, 


MONEY  PAID. 


Defendant  owing  one  C.  procured 
K.  to  give  his  note  to  C,  for  $400, 
and  got  the  plaintiff  to  give  K.  a 
mortgage  by  way  of  indemnity. 
K.  having  paid  the  money  called 
upon  the  plaintiff,  who,  being  un- 
able to  pay,  gave  K.  an  absolute 
deed  of  the  land,  which  K.  accepted 
in  satisfaction.  Held,  that  the  $400 
for  which  the  land  was  thus  taken, 
might  be  recovered  by  the  plaintiff 


from  defendant  as  money  paid. 
Clark  V.  Chipman,  170. 

MORTGAGE. 

See   Executors,  3. — Registry 
Laws,  1,  3. 


MUNICIPAL  CORPORA- 
TIONS. 

1.  By-law  of  United  Townships-^ 
Separation — Application  to  quash — 
Practice — Survey.'] — A  by-law  was 
passed  by  the  united  townships  of 
Smith  and  Harvey,  to  levy  a  cer- 
tain sum  on  lands  in  Harvey,  to 
defray  the  expense  of  a  re-survey 
of  that  township.  The  union  hav- 
ing been  dissolved — Held,  that  an 
application  to  quash  was  properly 
made  by  a  rule  calling  on  the  cor- 
poration of  Harvey,  upon  a  certified 
copy  obtained  from  the  clerk  of 
Smith,  the  senior  township. 

The  certificate  was  under  the 
corporate  seal  of  Smith,  but  there 
was  no  seal  to  the  copy  of  by-law, 
nor  anything  but  the  certificate  to 
shew  that  it  had  been  sealed.  Held, 
sufficient. 

The  by-law  directed  the  money 
to  be  levied  on  all  lands  patented, 
leased,  sold,  agreed  to  be  sold,  and 
located  as  free  grants  "  in  the  town- 
ship of  Harvey.  Held  bad,  follow- 
ing Scott  and  the  corporation  of 
Peterborough,  25  U.  C.  R.  453.— //i 
re  Scott  and  The  Corporation  of  the 
Township  of  Harvey,  32. 

2.  Re-survey  of  townships — Con- 
sol.  Stat.  U.  C.  ch.  9'3— Right  of 
action  by  the  County.] — Declaration, 
that  the  plaintiffs,  pursuant  to  the 
Statute,  applied  to  the  Governor  to 
have  the  concession  lines  in  the 
defendants'  township  re-surveyed, 
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which  was  ordered  accordingly,  and 
the  expense  paid  by  the  plaintiffs: 
that  the  plaintiffs  thereupon  direct- 
ed the  defendants  to  levy  and  col- 
lect the  money  so  paid, but  although, 
they  did  levy  part  they  refused  to 
pay  the  same  to  the  plaintiffs.  Plea, 
that  the  only  direction  was  by  the 
plaintiffs'  by-law,  which  before  suit 
was  quashed. 

Held,  on  demurrer,  that  the  de- 
claration was  bad  for  not  shewing 
a  by-law,  as  the  plaintiffs  could 
proceed  only  in  that  way  ;  and  that 
the  plea  was  good. 

Quoere,  whether  the  money  can 
be  levied  before  the  survey  has 
been  actually  made. — The  Corpora- 
iion  of  the  Count?/  of  Peterborough  v. 
The  Corporation  of  the  Township  of 
Smith,  40. 

See  also  Survey. 

a  Bij-law—Marhets—  C.  S.  IT.  C.ch. 
54,  sec.  294 — Ajfidavit  not  entitled  in 
any  Court — Verification  of  hy-laio.'] 
— A  by  law  prohibiting  any  person 
bringing  produce,  articles,  commo- 
dities or  things  to  a  city  market, 
from  selling  or  offering  the  same 
for  sale  within  the  city  limits,  on 
their  way  to  market,  or  without 
having  paid  market  toll,  and  before 
offering  such  things  for  sale  in  the 
market — Held,  illegal,  and  quashed, 
as  beyond  the  power  of  the  corpora- 
tion. 

An  affidavit  in  support  of  the 
motion,  not  entitled  in  any  Court, 
but  sworn  before  a  commissioner 
styling  himself  "A  Commissioner 
in  B.  R.  and  C.  P.,  &c."  Held, 
sufficient. 

The  copy  of  the  by-law  filed  was 
under  the  seal  of  the  municipality 
and  sworn  to  have  been  received 
from  the  clerk,  and  opposite  the 
seal  was  the  signature, '*  M.  Flana- 


gan, City  Clerk,"  with  the  words, 
"  Atrue  copy,"  above,  jffe/c/,  suffi- 
ciently verified. 

Held,  also,  that  on  the  affidavits, 
stated  in  the  case,  it  sufficiently  ap- 
peared that  the  applicant  was  a  resi- 
dent of  the  City  of  Kingston. — King- 
horn  and  the  Corporation  oj  the  City 
of  Kingston,  130. 

4.  Fi.  fa.  against  Reeve  returned 
nulla  bona — Application  for  quo  vmr- 
ranto — Evidence.^ — An  application 
for  an  injunction  in  the  nature  of  a 
quo  warranto  against  a  Reeve  for 
usurping  the  office,  on  the  ground 
that  a  fi.fa.  against  him  had  been 
returned  indla  bona,  was  founded 
only  on  an  affidavit  that  one  D.  had 
recovered  a  judgment  against  him, 
on  which  a  fi.  fa.  issued  and  was 
placed  in  the  Sheriff's  hands,  and 
returned  by  him  nulla  bona. 

Held  insufficient,  for  it  should 
have  been  shewn  how  and  to  whom 
the  return  had  been  made,  and  the 
writ  and  return  should  have  been 
produced  or  proved.  The  rule  nisi 
was  therefore  discharged  with  costs. 
— In  re  Wood,  518, 

See  Highway,  1. — Licenses  to 
SELL  Liquors — Survey — Taxes,  1. 
— Venue — York  and  Peel,  United 
Counties  of. 

NEGLIGENCE. 
See  Trespass — Trover. 

NEW  TRIAL. 

See  Action,  2. — Ejectment,  3. — 
Partnership,  L — York  and  Peel, 
L^nited  Counties  of,  2. 


e  NISI  PRIUS. 

See  Absconding  Debtors. — Com- 
mission to  Examine  Witnesses, 
2.— Costs,  1, 
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NOTICE  OF  TITLE. 
See  Ejectment,  2,  3,  4. 

OFFICE. 

lenure  of,  hy  RegistrarJl — See 
Registrar,  1. 


PAHTNERSHIP. 

1.  On  the  contradictory  affidavits 
in  this  case,  the  Court  refused  to 
interfere  on  the  ground  of  an  alleged 
partnership  between  plaintiff  and 
defendant. — ClarkY.  Chipman,  170. 

•  2.  Jus  accrescendi —  Tenants  in 
Common  —  Conversion —  Trover.'] — 
A.,  of  whom  the  plaintiff  was  ad- 
ministratrix, and  defendant  having 
Avorked  and  stocked  a  farm  in  part- 
nership.— Held^  that  on  the  death  of 
one  the  survivor  did  not  take  the 
whole  of  the  chattels,  but  that  the 
maxim  "  Jus  accrescendi  inter  merca- 
tores  locum  non  hdbet^'  applied. 

One  tenant  in  common  of  chattels 
may  maintain  trover  against  the 
other  for  a  sale  of  the  property, 
where  such  sale  is  plainly  intended 
not  for  the  objects  of  the  joint 
owners,  such  as  to  pay  partnership 
debts,  &c.,  but  in  order  to  deprive 
the  other  owner  of  all  interest  in 
the  property  or  proceeds. 

In  this  case  the  defendant  after 
A.'s  death  sold  the  stock  and  crops 
on  the  farm,  and  threatened  to  go 
off" with  the  money,  unless  the  plain- 
tiff (A.'s  administratrix)  would 
settle  with  him  on  his  own  terms. 
After  action  brought  he  applied 
part  of  the  proceeds  towards  pay- 
ment of  the  debts,  but  until  then  he 
had  never  pretended  that  the  sale 
was  made  with  that  object.  The 
Court  being  left  to  draw  inferences 


of  fact — Held,  that  such  sale  was  a 
conversion,  and  that  the  plaintiff 
might  maintain  trover. — Rathivell 
v.  Rathwell^  179. 


PATENT  FOR  INVENTIONS. 

Letters  Patent— Invention— Novelty.  ] 
— The  plaintiff  obtained  a  patent 
for  a  platform  pump,  constructed 
upon  the  principle  and  for  the  pur- 
pose of  raising  water  for  animals  to 
drink  from  wells  by  their  own 
weight  and  act,  the  specification 
claiming  such  principle  as  his  in- 
vention. He  sued  for  the  infring- 
ment  of  this  patent. 

It  apeared  that  an  inclined  plat- 
form working  upon  a  fulcrum  led 
up  to  the  trough,  and  that  being  de- 
pressed by  the  weight  of  the  animal 
when  near  the  trough,  it  forced 
down  the  piston  rod  and  plunger, 
with  which  it  was  connected,  thus 
driving  the  water  up  a  pipe  into 
the  trough.  There  was  nothing 
new  either  in  the  different  parts  or 
in  the  principle  on  which  they  pro- 
duced their  effect,  but  the  novelty, 
if  any,  was  in  the  combination. 

Held,  that  the  patent,  not  being 
for  such  combination,  but  for  the 
principle,  could  not  be  sustained. 

Semhle,  that  the  utilizing  the  in- 
stinct of  the  animal  to  seek  water 
was  the  only  novelty,  and  that  this 
could  not  be  the  subject  of  a  patent. 

The  infringement  complained  of 
was  a  pump  for  which  defendant 
had  obtained  a  patent,  and  it  was 
objected  that  this  patent  was  an 
answer  to  the  action  until  set  aside  ; 
but  semhle,  clearly  not. — Merrill  v. 
Cousins,  49. 

See  Contract. 
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PAYMENT. 

By  one  of  two  Joint  makers  of 
riote.'\ — See  Limitations,  (Statute 
OF,)  2. 

Proof  of,  to  sustain  moneypaid.']  — 
See  Money  Paid. 

PERJURY. 
See  Criminal  Law,  6. 

PLEADING 

See  Action,!,  3. —  Covenants 
for  Title, —Criminal  XiAW,  5.—- 
Defamation,  2. — Dower — High- 
way, 'I. — Malicious  Prosecution, 
1. — Registrar,  2. — Replevin,  1. 
— Venue. 

POSSESSION. 

See  Declarations. -Limitations. 
(Statute  of) — Registry  Laws,  2, 

POWER. 
See  Rectors. 

POWER  OF  ATTORNEY. 

Given  hy  Executors^  Effect  of.\ — 
See  Executors,  2. 


PRACTICE. 

L  Application  in  Chamhers — 
Subsequent  application  to  the  Court. j 
— Where  a  Judge  in  Chambers  dis- 
charged a  summons  to  set  aside  a 
final  judgment :  Held^  that  an  ap- 
plication to  the  Court  for  the  same 
purpose  must  be  by  way  of  appeal 


from  the  order,  not  as  an  original 
motion,  and  that  all  the  papers  filed 
on  the  application  in  Chambers 
must  be  brought  before  the  Court. 

Quaere,  as  to  the  right  to  file  ad- 
ditional affidavits. —  Waddellv.  Cor- 
bet et  aL,  243. 

2.  Delay  in  taking  out  and  serv- 
ing order.'] — Defendant  signed  judg- 
ment of  non  pros  against  a  plaintiff 
in  ejectment,  for  not  proceeding  to 
trial  in  accordance  with  a  twenty 
days'  notice  given  by  defendant. 
The  plaintiff,  on  the  3d  April, 
1866,  obtained  a  summons  to  set 
aside  such  judgment,  which  on  the 
16lh  June  was  made  absolute,  but 
the  order  was  not  taken  out  until 
the  22d  October  following,  nor 
served  until  the  27th.  Held,  that 
the  order  was  waived  by  such  de- 
lay, and  must  be  set  aside,  whether 
the  judgment  was  void  or  only  ir- 
regular.— Herr  v.  Douglas,  357. 

3.  Showing  cause  to  lapsed  rule.] 
— A  rule  nisi  to  vary  an  order  of 
Nisi  Frius  was  taken  out  in  Easter 
Term,  but  allowed  to  lapse,  no  rule 
to  enlarge  it  until  Trinity  Term 
having  been  obtained.  In  that 
term,  however,  the  plaintiff's  coun- 
sel shewed  cause  against  it,  and  no 
one  appearing  on  the  other  side,  it 
was  discharged  with  costs.  Held, 
that  as  it  had  lapsed  the  shewing 
cause  was  nugatory,  and  the  rule 
discharging  it  was  set  aside  as  hav- 
ing been  improvidently  issued  ;  but 
the  error  being  in  part  that  of  the 
Court  no  costs  were  given. — Jordan 
V.  Gildersleeve,  361 

See  -Absconding  Debtors — Cer- 
tiorari— Commission  to  Examine 
witnesses — Costs — Damages,!. — 
Demurrer  —  Ejectment  —  Judg- 
ment Non-Obstante  —  Municipal 
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Corporations  1,  3,  4,  —  Prohibi- 
tion —  Staying  Proceedings  — 
Theft. 

PRACTICE  COURT. 

Jurisdiction.'] — A  rule  nisi  for  a 
mandamus  cannot  be  granted  by 
the  Practice  Court. — In  re  Williams 
and  the  Great  Western  Railway  Com- 
'poMy^  340. 

PRESUMPTION. 
Of  livery  of  seisin. 1 — See  Deed,  2. 

From  defendant'' s  refusal  to  pro- 
duce  hoohs.i—See  Distillers. 

PRINCIPAL  AND  AGENT. 

Liability  of  principal  for  torts.'] 

 The  plaintiffs  had  stored  grain 

at  Seaforth  in  the  warehouse  of  one 
T.,  from  whom  the  defendant's  held 
warehouse  receipts  as  security  for 
certain  notes.  T.  having  left  the 
country,  R.,  defendants'  agent  at 
Seaforth,  was  advised  by  their  soli- 
citor to  get  authority  from  him  to 
sell  the  wheat  covered  by  their  re- 
ceipts. He  accordingly  followed 
T.  to  the  States,  and  obtained  a 
written  authority  to  sell  all  the 
grain  in  the  warehouse  belonging 
to  him.  The  plaintiffs  alleged  that 
acting  under  color  of  this  authority 
he  converted  wheat  belonging  to 
them  in  the  warehouse,  for  which 
they  brought  trover  against  defend 
ants. 

Held,  that  if  so,  there  was  evi- 
dence to  go  to  the  jury  to  make  de- 
fendants responsible  for  R.'s  acts. 
—  Gilpin  et  al.  v.  The  Royal  Cana- 
dian Bank,  445. 

Money  advanced  to  defendant  to 
purchase  wheat  for  plaintiff— Action 


for — Plea,  money  stolen  from  defend- 
ant.]— See  Theft. 

See  Conflict  OF  Laws— Executors. 


PRIVILEGED  COMMUNICA. 
TION. 

See  Defamation,  1. 


PROHIBITION. 

.  Practice — Moving  against  Judge'' s 
order.] — A  County  Court  Judge 
made  an  order,  staying  proceed- 
ings in  a  cause,  on  the  ground, 
as  was  alleged,  that  defendant  was 
applying  for  his  discharge  under 
the  Insolvent  Act.  The  plaintiff 
applied  for  a  prohibition  against 
giving  effect  to  this  order,  urging 
that  there  was  no  jurisdiction  to 
stay  the  suit  on  such  a  ground. 
He  produced  a  copy  of  an  affida- 
vit, which  he  swore  was  the  only 
affidavit  filed  on  obtaining  the  sum- 
mons to  stay,  but  did  not  shew  that 
no  other  affidavits  were  filed  before 
the  order  was  made,  although  the 
summons  contained  leave  to  file 
further  affidavits,  and  the  order  was 
dravyn  up  on  reading  the  affidavits 
filed  (in  the  plural.) 

The  prohibition  was  refused,  for 
primd  facie  the  Judge  had  authority 
to  make  such  order,  and  the  appli- 
cant did  not  shew  that  all  the  ma- 
terials on  which  it  issued  were  be- 
fore the  Court,  so  as  to  enable  them 
to  see  clearly  whether  he  acted 
without  jurisdiction,  in  which  case 
only  a  prohibition  should  be  grant- 
ed.— Grass  v.  Allen  et  al.,  123. 


PROMISSORY  NOTES. 

See  Bills  of  Exchange  and 
Promissory  Notes. 
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aUARTER  SESSIONS. 

Right  to  reserve  a  case — 0.  JS.  U. 
C.  cli.  112.] — The  appellant  having- 
been  convicted  before  Justices  of 
having  pretended  to  be  a  physician, 
contrary  to  29  Vic.  ch.  34,  appealed 
to  Gluarter  Sessions,  and  was  found 
guilty.  Held,  that  the  Sessions  had 
no  power  to  reserve  a  case  for  the 
opinion  of  this  Court  underConsol. 
Stat.  U.  C.  ch.  112,  the  appellant 
not  being  a  person  "  convicted  of 
treason,  felony,  or  misdemeanor." 

Semhle,  that  if  the  29  Vic.  had 
in  terms  declared  the  act  charged 
unlawful,  it  would  have  been  an 
indictable  misdemeanor. — Pomeroy 
appellant,  and  Wilson^  7'espondent, 
45. 

See  Appeal — Clerk  of  the 
Peace. 

aUO  WARRANTO. 
See  Municipal  Corporations,  4. 

RAILWAY  COMPANIES. 

1 .  Contract  to  carry — Special  con- 
ditions —  Construction  of.] — -The 
plaintiff  signed  a  paper  requesting 
the  defendants  to  forward  certain 
goods  received  from  him  at  Toron- 
to, to  Indianapolis,  in  Indiana, 
"  subject  to  their  Tarif?  and  under 
the  Conditions  stated  on  the  other 
side."  On  the  other  side,  headed 
*'  General  Notices  and  Conditions 
of  Carriage,"  the  Company  "gave 
public  notice,"  that  in  certain 
events  specified  they  would  not  be 
responsible.  The  tenth  paragraph, 
after  statingthe  course  which  would 
be  pursued  by  them  with  respect 
to  goods  addressed  to  consignees 
resident  beyond  the  places  at  which 
88  VOL.  XXVI. 


defendants  had  stations,  proceeded, 
"  And  the  company  hereby  further 
give  notice,  that  they  will  not  be 
responsible  lor  any  loss,  damage, 
or  detention,"  to  goods  beyond  their 
limits.  It  was  found  by  the  jury- 
that  all  the  goods  had  been  deliver- 
ed by  defendants  to  a  railway  con- 
necting at  Detroit  with  their  line 
and  running  to  Indianapolis. 

Heldy  that  the  latter  part  of  the 
sentence  could  not  be  regarded  as  a 
notice  as  distinguished  from  a  con- 
dition ;  and  that,  whether  a  notice 
or  a  condition,  it  formed  part  of  a 
special  contract  on  which  defend- 
ants received  the  goods,  and  by 
which  they  were  exempted  from  lia- 
bility. 

The  plaintiff  was  at  Indianapo- 
lis when  the  goods  (except  the  miss- 
ing box  sued  forj  arrived  there,  and 
remained  until  some  time  in  the 
month  following.  ffeld,  that  he 
was  resident  there  within  the  con- 
dition, and  that  having  named  him- 
self as  the  consignee  at  that  place 
he  was  estopped  from  denying  such 
residence. — La  Pointe,  Administra- 
tor of  Braugh  v.  The  Grand  Trunk 
Railway  Company,  479. 

2.  Contract  to  carry — Special  con- 
ditions— Variance —  Damages — Proof 
of  imposition  of  duties  in  United 
States.'] — The  declaration  charged 
defendants,  in  the  first  count,  on  a 
contract  to  carry  certain  wool  from 
Cobourg  to  Boston  within  a  reason- 
able time,  subject  to  certain  condi- 
tions endorsed  on  a  receipt  given  by 
defendants  —  amongst  others,  that 
defendantsshouldnot  be  responsible 
for  damages  occasioned  by  delays 
from  storms,  accidents,  or  unavoid- 
able causes~and  alleging  as  abreach 
the  neglect  to  carry.  In  the  second 
count  the  contract  was  stated  to  be 


698 


DIGEST  OF  CASES. 


to  carry  within  a  reasonable  time, 
and  so  that  the  wool  should  be  im- 
ported into  the  United  States  before 
the  17th  of  March,  when  the  Re- 
ciprocity Treaty  would  expire. — 
Breach,  that  defendants  did  not  so 
carry,  by  which  the  plaintiffs  were 
disabled  from  importing  the  wool 
into  the  States  unless  upon  pay- 
ment of  duties. 

As  to  the  first  count,  it  appeared 
by  the  defendants'  receipt,  put  in 
by  the  plaintiffs,  that  there  was  an 
additional  condition,  that  as  to 
goods  addressed  to  consignees  resi- 
dent beyond  the  places  where  de- 
fendants had  stations  (as  these 
goods  were),  defendants'  responsi- 
bility should  cease  upon  their  giv- 
ing notice  to  the  carriers  onward, 
that  they  were  prepared  to  deliver 
the  goods  to  them  for  further  trans- 
port. Held,  a  substantial  qualifica- 
tion of  the  contract  declared  on, 
which  therefore  was  not  proved  as 
alleged. 

As  to  the  second  count,  the  same 
receipt  applied,  which  named  no 
day  for  carriage  into  the  United 
States,  but  there  was  verbal  evi- 
dence of  an  agreement  to  forward 
by  the  17th  of  March.  Held,  that 
though  this  term  might  thus  be  ad- 
ded to  the  written  contract,  it  would 
not  dispense  with  the  condition 
above  mentioned,  which  shewed  a 
substantial  variance  from  the  con- 
tract declared  on. 

The  plaintiffs  therefore  were 
held  not  entitled  to  recover  on 
either  count. 

The  witnesses  called  to  prove 
the  imposition  of  a  duty  in  the 
United  States  after  the  17th  of 
March,  derived  their  knowledge 
only  from  printed  circulars.  Held, 
insufficient. 


The  wool  was  sent  as  far  as  Pres- 
cott,  wheie  it  was  to  cross  the  St. 
Lawrence,  but  not  having  been 
sent  over  to  Ogdensburg  by  the 
17th,  the  plaintiffs  gave  no  further 
instructions,  and  it  remained  at 
Prescott.  Held,  that  though  if  a 
special  contract  to  deliver  within 
the  United  States  by  the  17th  had 
been  proved,  the  duty,  if  paid  by 
the  plaintiffs,  might  have  been  re- 
covered as  damages,  yet  it  was 
their  duty  to  enter  the  goods  and 
pay  it,  and  they  could  not  hold  de- 
fendants responsible  for  delay  oc- 
casioned by  their  default.— -Eraser 
et  al.  v.  The  Grand  Trunk  Railway 
Company^  488. 

RAPE. 
See  Criminal  Law,  8. 

REASONABLE   AND  PRO- 
BABLE CAUSE. 

Evidence  of.'\  —  See  Malicious 
Prosecution,  2,  3. 


RECTORS. 

1.  Grant  in  trust  to  three — Power 
of  two  to  convey — Conveyance  hy  two 
to  the  third  as  Rector^ — Lease — Estop- 
pel.']—On  the  19th  January,  1824, 
the  Crown  granted  to  O.  S.,  G.  M., 
and  J.  M.,  in  fee,  certain  land, 
which  had  formerly  been  set  apart 
for  a  Rectory,  and  on  which  a 
church  had  been  erected,  in  trust 
to  confirm  all  existing  leases,  and 
to  grant  new  leases,  and  apply  the 
rent  first  to  the  payment  of  any 
money  borrowed  for  erecting  a  new 
church,  and  then  to  pay  the  rent  to 
the  clergyman  of  such  church  ; 
with  a  proviso  for  the  appointment 
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of  new  trustees  by  the  three 
grantees,  or  the  survivors  or  survi- 
vor of  them,  and  a  further  proviso, 
that  whenever  the  Governor  should 
erect  a  Parsonage  or  Rectory  in 
Kingston,  and  duly  present  an  in- 
cumbent thereto,  the  trustees  should 
by  instrument  under  their  hands 
and  seals,  attested  by  two  credible 
witnesses,  convey  the  land  to  such 
incumbent  and  his  successors  for- 
ever, upon  the  same  trusts  therein- 
before expressed. 

On  the  21st  January,  1836,  let- 
ters patent  issued  erecting  a 
Rectory  in  Kingston. 

Before  the  10th  May,  1837,  the 
trusts  of  the  patent  of  1824  had 
been  fulfilled,  and  on  that  day,  by 
deed-poll,  after  reciting  the  two 
patents  above  mentioned,  and  the 
induction  of  the  said  O.  S.  into 
the  said  Rectory,  the  said  G.  M., 
and  J.  M.,  the  two  other  grantees 
in  ihe  first  patent  mentioned,  in 
fulfilment  of  the  trust,  conveyed 
the  land  to  said  O.  S.,  as  Rector 
and  Incumbent,  to  hold  to  him  and 
to  his  successors,  subject  to  and 
under  the  uses  and  trusts  set  forth 
in  the  letters  patent  to  them. 

To  this  was  appended  another 
deed-poll  of  the  same  date,  executed 
by  O.  S.,  and  declaring  for  him- 
self and  his  heirs  that  as  one  of 
the  trustees  named  in  the  patent  of 
1824,  he  agreed  to  this  assignment, 
and  held  the  same  in  his  capacity 
of  Rector  and  Incumbent  of  King- 
ston, and  not  otherwise. 

In  1842,  O.  S.  leased  the  land 
for  21  years,  with  certain  covenants 
for  building  and  renewal.  In  this 
lease  he  was  described  as  Rector, 
and  it  recited  the  two  patents  of 
1824  and  1836.    The  successor  of 


O.  S.,  brought  ejectment  against 
defendants,  claiming  under  this 
lease. 

Held,  on  the  authority  of  Denne 
dem.  Bowi/er  v.  Judge  (1 1  East  288) 
that  the  conveyance  of  1837  pass- 
ed two-thirds  to  the  plaintiff,  and 
that  he  was  entitled  to  recover  for 
that ;  for  semhle,  in  a  Court  of  law 
the  ground  that  the  trust  to  convey, 
being  joint,  was  incapable  of  seve- 
rance, could  not  arise,  the  legal 
estate  only  being  in  question. 

But  for  that  decision,  Semhle, 
that  if  the  appointment  of  O.  S., 
as  Rector  rendered  him  ipso  facto 
incapable  of  acting  in  the  trusts  of 
the  patent  of  1824,  it  could  not 
divest  him  of  the  estate,  or  prevent 
him  from  joining  in  a  conveyance  to 
anynew  trustee  substituted  for  him; 
nor  could  the  deed  poll  of  1837, 
executed  by  him,  pass  the  estate 
vested  in  him  in  trust  in  his 
natural  capacity,  to  himself 
as  a  Rector  and  corporation 
sole  ;  that  whether  the  gran- 
tees  in  the  patent  were  to  be 
treated  as  taking  a  power,  or  as 
trustees  owning  the  fee,  the  con- 
veyance by  two  only  of  the  three 
was  inoperative;  Sind,semMe,  that 
they  were  trustees. 

The  two-thirds  having  passed  to 
O.  S.  as  Rector  by  the  conveyance, 
he  still  held  the  remaining  third  in 
his  natural  capacity,  and  the  joint 
estate  was  thus  severed,  for  as  Rec- 
tor he  could  not  be  joint  tenant 
with  a  natural  person. 

The  law  of  England  in  respect 
to  the  rights  and  powers  of  Rectors 
as  to  the  land  vested  in  them  as  such, 
is  in  force  in  this  country  ;  and  in 
this  case  the  provisions  in  the  de- 
fendants' lease  respecting  renewal 


were  not  binding  on  the  plaintiff, 
as  the  successor  of  O.  S.,  the  les- 
sor and  first  Rector. 

Held,  that  defendants  were  not 
estopped  by  the  lease  from  denying 
the  power  of  O.  S,  to  lease,  for  the 
recitals  professed  to  shew  what 
title  he  had. — LysterY,  Kirhpatricky 
et  al,  217. 


REGISTRAR. 

1.  Tenure  of  office.'] — Defendant 
was  appointed  Registrar  in  1859, 
under  9  Vic.,  'c.  34,  by  which  the 
Governor  is  authorized  in  general 
terms  to  appoint,  and  provision  is 
made  for  removal  on  certain  contin- 
gencies, to  be  proved  in  a  specified 
manner.  His  commission  confer- 
red upon  him  the  office,  with  all  the 
rights,  &c.,  thereto  belonging,  but 
expressed  the  appointment  to  be 
during  pleasure.  In  1864,  he  was 
removed,  and  defendant  appointed, 
the  admitted  cause  of  such  removal 
being  alleged  misconduct  as  return- 
ing officer  at  an  election. 

Held,  that  by  the  Statute  the 
plaintiff  was  subject  to  removal  only 
for  the  reasons  and  by  the  means 
there  provided;  that  the  words 
"  during  pleasure,"  in  his  commis- 
sion, could  not  deprive  him  of  his 
statutory  rights  ;  that  the  29  V.  c. 
24,  passed  after  defendant's  ap- 
pointment, by  which  every  Regis- 
trar then  in  office  was  continued 
therein,  would  not  confirm  such  ap- 
pointment if  illegal  :  and  that  the 
Interpretation  Act,  providing  that 
a  power  to  appoint  shall  include 
power  to  remove,  could  not  apply. 

The  plaintiff  therefore  was  held 
to  be  still  Registrar,  and  entitled 
to  the  fees  of  such  office  received 


by  defendant — Bammond  v.  Mc- 
Lay,  434. 

2.  Services  under  29  Vic.  ch. 
24,  sees.  26,  33 — Action  for — Joint 
liahility  of  Counties  after  separation 
— Pleading.] — Under  the  provisions 
of  the  Registry  and  Municipal  Acts, 
29  Vic.  ch.  24,  and  29-30  Vic,  ch. 
51 — Held,  that  the  Counties  of  York 
and  Peel  were  jointly  liable  to  the 
Registrar  of  Peel  for  services  ren- 
dered by  him,  under  sees.  26  and 
33  of  the  Registry  Act,  before  the 
separation  of  these  counties. 

Held,  also,  that  the  provision  in 
sec.  70,  of  the  Registry  Act,  au- 
thorising the  Inspector  to  certify 
the  amount,  rendered  the  general 
averment  in  the  declaration  of  ser- 
vices rendered  sufficient, — Camp- 
bell V.  Corporation  of  York  and 
Peel,  635. 


REGISTRY  LAWS. 

1 .  Discliarge  of  Mortgage — De- 
fective affidavit — C.  S.  U.  C.  ch.  89. 
sec.  59.] — The  Registrar  having  re- 
corded a  certificate  of  discharge, 
upon  an  affidavit  which  did  not 
state  the  place  of  execution,  as  re- 
quired by  the  Statute — Held,  that 
though  he  should  properly  have  re- 
fused to  register  it,  yet  being  regis- 
tered, it  was  effectual  as  a  recon- 
veyance of  the  legal  estate  to  the 
mortgagor. 

Robson  V.  Waddell,  24  U.  C.  R. 
574,  distinguished,  on  the  ground 
that  there  the  defect  was  patent  on 
the  face  of  the  Registry  Book 
where  the  memorial  was  copied. — 
Magrath  v.  Todd,  87. 

2.  Leases — Consol.  Stat.  IT.  G. 
ch.  89,  sec.  45.] — In  ejectment  the 
plaintiff  claimed  through  a  mort- 
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gage  from  B.,  dated  31st  May,  and 
registered  3rd  June,  18(34,  Defend- 
ant had  held  a  lease  from  B.  for  five 
years  from  the  18th  April,  1861, 
and  while  it  was  current,  before 
the  execution  of  the  mortgage,  he 
obtained  another  lease  for  four  years 
from  the  18th  April,  1866.  Nei- 
ther lease  was  registered,  but  de- 
fendant, who  had  continued  in  pos- 
session, claimed  to  hold  it  under 
the  latter,  as  being  a  lease  for  less 
than  twenty-one  years  "  where  the 
actual  possession  goeth  along  with 
the  lease,"  and  therefore  not  re- 
quiring registry  under  Consol.  Stat. 
U.  C.  ch.  89,  sec.  45. 

Held,  however,  that  the  exception 
in  that  clause  extends  only  to  un- 
registered leases,  under  which  the 
tenants  had  actual  possession  at 
the  execution  of  the  conveyance 
which,  being  registered,  would  pre- 
vail but  for  such  exception  ;  and 
that,  as  the  defendant  was  then  in 
possession  under  the  first  lease  only, 
the  second,  being  unregistered,  had 
lost  its  priority. —  Davidson  v.  Mc- 
Kay,  306. 

3.  Form  of  certificate — 29  Yic. 
ch.  24,  sec.  53.] — A  Registrar  en- 
dorsed on  a  mortgage  sent  to  him 
for  registry  as  follows  :  "  No. 
4^S22,  purporting  to  be  a  duplicate 
hereof,  was  recorded  "  at,  &c.,  on, 
&c. 

Held,  clearly  not  a  compliance 
with  the  Statute,  29  Vic.  ch,  24, 
sec.  53,  under  which  the  Registrar 
must  examine  the  instruments  and 
certify  without  qualification  the 
facts  which  he  is  required  to  state. 
— In  re  Bradshaw  and  the  Registrar 
of  the  County  of  Simcoe,  464. 

4.  Registry  Acts — 9  Y.,  ch,  12, 
10  c&  Xi'y.cii.  38.]— L.  conveyed 
toD.,in  1832,  and  D.  to  C,  in 


1833.     Plaintiff  was   C.'s  heir. 

These  deeds  were  registered  in 
1833,  but  not  in  accordance  with 
the  Acts.  D.'s  heir,  in  1857,  con- 
veyed to  K.,  who  had  notice  of  the 
previous  deeds,  and  through  whom 
defendant  claimed.  K.  registered 
his  deed  in  1857  ;  and  in  l!;i66,  the 
plaintiff  had  his  two  deeds  "  exam- 
ined and  re-entered"  under  the  9 
Vic.  ch.  12,  10  &  11  Vic.  ch.  38, 
passed  to  remedy  the  errors  in  pre- 
vious registries. 

Held,  that  the  plaintiff's  title 
clearly  must  prevail,  for  under  the 
then  Registry  Acts,  as  the  title  first 
became  a  registered  one  in  1857, K. 
gained  nothing  by  his  prior  regis- 
tration, and  if  he  had,  his  interest 
so  acquired  would  not  be  protected 
by  the  remedial  SiCi^,— Campbell  tt 
at.  V.  Fox,  631. 

See  Will,  2. 


RELEASE. 

Deed —  Construction  — 14  &  16  Vic, 
ch.  7,  sec.  2.] — A.  died  in  possession 
intestate  in  July,  1851,  leaving  his 
widow,  and  the  plaintiff  his  eldest 
son.  The  plaintiff,  on  the  15th 
October,  1851,  by  deed  poll,  in  con- 
sideration of  j£50,  "  remised,  re- 
leased, and  for  ever  quit-claimed  " 
the  land,  in  fee  simple,  to  his 
mother,  who  was  still  living  on  the 
place.  Defendants  claimed  under 
her. 

Held,  that  the  deed  could  take 
effect  as  a  release  only  ;  that  the 
widow, being  a  tenant  at  sufferance, 
had  no  estate  upon  which  it  could 
operate  ;  and  that  it  therefore  pass- 
ed nothing. 

Held,  also,  that  the  14  &  15  Vic. 
ch.  7,  sec.  2,  enacting  that  all  cor- 
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poreal  tenements  and  hereditaments 
shall  be  deemed  to  lie  in  grant  as 
well  as  in  livery,  could  not  help  ; 
for  it  was  not  intended  to  alter  the 
construction  of  the  language  of 
deeds,  but  to  enable  terms  which 
would  only  have  passed  incorpo- 
real to  pass  corporeal  heredita- 
ments. 

Hagarty,  J.,  dissenting,  on  the 
ground  that  whatever  words  would 
amount  to  a  grant  of  an  incorporeal 
hereditament  before  the  Statute, 
would,  by  virtue  of  it,  operate  on 
corporeal  hereditaments  ;  and  qumre 
whether  the  estate  of  the  widow 
was  not  sufficient  for  the  deed  to 
take  effect  as  a  release. — Acre  v. 
Livingstone^  et  aL,  282. 


REPLEVIN. 

1.  Action  on  replevin  bond — Plea, 
return  of  the  goods.] — Declaration  on 
a  replevin  bond,  by  the  Sheriff's 
assignee,  alleging  that  B.,  the  plain- 
tiff' in  replevin,  did  not  prosecute 
his  suit  with  efiect,  and  did  not 
make  a  return  of  the  goods,  though 
such  return  was  adjudged,  and  a 
reasonable  time  for  making  it  had 
elapsed.  Plea,  that  B.  did  make  a 
return  according  to  the  condition, 
but  that  the  plaintiff  refused  to 
accept  the  same. 

Held,  a  bad  plea,  as  answering 
only  one  breach,  and  therefore  no 
bar  to  the  plaintiff's  recovery. 
Golding  v.  Bellnap  et  al,  163. 

2.  Evidence  of  taking — -Damages.] 
—Replevin  will  lie  in  this, country, 
though  there  has  been  no  wrongful 
taking,  but  a  detention  only  is 
complained  of,  and  this  though  the 
writ  and  declaration  charges  both, 
for  every  detention  is  a  new  taking.- 


The  title  of  an  administrator  re- 
lates back  to  the  death  of  the  intes- 
tate, so  as  to  enable  him  to  replevy 
goods  taken  before  the  grant  of 
administration. 

In  this  case  the  defendants  were 
the  widow  of  the  intestate  and  her 
second  husband.  It  was  shewn 
that  she  had  taken  possession  of 
and  appropriated  to  her  own  use 
the  intestate's  property,  and  acts 
and  declarations  of  both  defendants 
established  that  they  held  it  together 
after  her  second  marriage.  Held, 
sufficient  evidence  of  a  joint  taking. 

Held,  also,  that  the  plaintifT might 
recover  as  damages  the  value  of  any 
of  the  property  in  the  defendants' 
hands  at  the  time  of  issuing  the 
writ,  though  not  actually  replevied. 

Ssmhle,  if  it  had  been  shewn  that 
the  widow  had  paid  funeral  expen- 
ses or  debts  of  the  intestate,  this 
might  have  been  allowed  in  mitiga- 
tion of  damages.  Deal,  Adminis- 
trator V.  Hotter  et  ux,  578. 

See  Certiorari. 


REPORTER. 
See  Criminal  Law,  4. 

RULES  OF  COURT 

As  to  Paper  Days  and  New 
Trial  Paper  in  Easter  and  Michael- 
mas Terms,  and  as  to  setting  down 
County  Court  appeals. — 421. 


RULES  AND  ORDERS. 

Practice  on,  as  regards  affidavits.]. 
— See  Affidavit,  1 . 

See  Practice — Practice  Court — 
Prohibition. 


SALE  OF  LAND. 
Default  hy  vendee--^RigJit  to  re-- 


DIGEST  OF  CASES. 


703 


cover  bach  deposit.'] — H.,  a  lessee  of 
certain  land,  assigned  to  the  defen- 
dant, who  agreed  to  sell  to  the 
plaintiff  for  $449,  and  received  $100 
on  account.  The  plaintiff  having 
made  default  in  his  other  payments, 
the  defendants  sold  to  one  C,  for 
§349,  stipulating  with  him  that  he 
should  give  the  plaintiff  a  chance 
of  redeeming  the  place  for  the  same 
sum,  which  C.  said  the  plaintiff 
agreed,  but  failed  to  do. 

Held,  following  Campbell  v.  Grier, 
10  C.  P.  295,  that  the  plaintiff 
could  not  recover  back  the  1100 
on  the  common  counts,  for  the 
agreement  having  been  abandoned 
through  his  inability  to  fulfil  it, 
there  could  be  no  implied  promise 
on  defendant's  part  to  refund  the 
deposit. — Belong  v.  Oliver,  612. 

For  taxes.'] — See  Taxes. 


SCHOOLS.  , 

Ufiion  of  Grammar  and  Common 
Schools— G.  S.  U.  C.  cJi.  63,  sec.  25, 
suh-sfic.  7 — Ch.  64,  sec.  79,  sub-sec.  9.] 
— "  The  United  Board  of  Grammar 
and  Common  School  Trustees  of  the 
Village  of  Trenton,"  applied  for  a 
mandamus  to  the  Corporation  of 
Trenton,  to  levy  a  sum  of  money 
required  by  them  for  Grammar 
School  purposes,  as  mentioned  in 
the  estimate  ;  supporting  the  appli- 
cation by  an  affidavit  of  their  Secre- 
tary, who  stated  that  the  Trustees 
of  the  Village  of  Trenton  County 
Grammar  School  had  united  with 
the  Board  of  School  Trustees  of  the 
Village  of  Trenton,  and  the  same 
became  aod  had  ever  since  been  the 
United  Board  of  Grammar  and 
Common  School  Trustees  of  the 
village. 


Held,  that  such  union  of  the  two 
Boards  of  Trustees  was  not  author- 
ised by  the  Statutes — Consol.  Stat. 
U.  C,  ch.  63,  sec.  25,  sub-sec.  7, 
and  ch.  64,  sec.  79,  sub-sec.  9  ;  and 
the  application  was  therefore  re- 
fused.— School  Trustees  of  Trenton 
and  the  Corporation  of  Trenton, 
353. 


SEAL 

Omission  of,  to  warrant  for  sale 
of  land  for  taxes.] — See  Taxes,  4. 

SECOND  ACTION. 
See  Staying  Proceedings. 

SECOND  APPLICATION. 
See  Practice.  1. 


SESSIONS. 
See  duARTER  Sessions. 


SET-OFF. 

Declaration  against  the  execu- 
trix of  F.,  a  Division  Court  Clerk, 
on  the  covenant  entered  into  by 
him  and  his  sureties,  for  non-pay- 
ment of  money  collected  by  him. 

Plea,  on  equitable  grounds,  set-off 
for  money  due  to  the  defendant  as 
executrix,  on  a  judgment  recovered 
by  her  as  such  executrix  against 
the  plaintiff,  for  goods  sold,  money 
lent,  'Slc,  by  the  testator  lo  the 
plaintiff. 

Held,  a  good  defence. — Moffatt  v 
ioley^  Executrix,  509. 
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SHERIFF. 

1 .  Executions  —  New  Sheriff — 
Sale  under  Yen.  Ex.  to  Ms  predeces- 
sor.']— On  the  16th  December, 
1858,  the  defendant  issued  a  fi.  fa. 
to  the  then  Sheriff  of  Lincoln,  K.,  to 
which  he  returned  goods  on  hand 
for  want  of  buyers,  having  taken  a 
bond  from  the  execution  debtor  to 
produce  them,  and  on  the  26th  of 
April,  J 860,  a  ven.  ex.  was  de- 
livered to  him.    On  the  28th  April, 

11862,  a  new  Sheriff  was  appointed, 
who  took  possession  of  all  the 
writs  found  in  K.'s  hands,  but  K. 
made  no  transfer  to  him  by  inden- 
ture of  the  writs  or  bond,  nor  did  he 
deliver  over  to  him  the  goods.  In 
December,  1865,  the  new  Sheriff 
sold  under  the  Ven.  Ex.^  having 
previously  received  an  attachment 
at  the  plaintiff's  suit. 

Hdd^  that  the  sale  could  not  be 
upheld,  and  that  the  attachment 
therefore  must  prevail. — Riley  v. 
tlie  Niagara  District  Bank,  21. 

2.  False  Return — Prior  writ  not 
acted  upon  — Sheriff  estopped  from 
setting  it  wp.] — In  an  action  against 
the  Sheriff  for  a  false  return,  it  ap- 
peared that  on  the  day  before  the 
plaintiff's  writ  came  in  he  received 
a  fi.  fa.  at  the  suit  of  one  K.  for 
more  than  the  value  of  the  debtor's 
goods,  and  gave  a  warrant  to  his 
bailiff,  who  only  went  to  the  debt* 
or's  shop  and  told  him  of  it,  because 
he  thought  more  could  be  got  by 
allowing  him  to  go  on  with  his  busi- 
ness. On  the  plaintiff's  writ  he 
did  nothing.  The  plaintiff's  attor- 
ney wrote  twice,  urging  him  to  act, 
and  ruled  him,  and  in  February, 
1866,  he  returned  that  writ  nulla 
bona,  K.'s  writ  having  been  pre- 
viously renewed.  The  Court  being 
left  to  draw  inferences  of  fact — 


Held,  that,  as  a  matter  of  fact, 
the  Sheriff  never  seized,  or  that,  as 
a  matter  of  law,  he  abandoned  it ; 
and  that  though  his  acts  mijrht  not 
affect  K.  in  an  action  between 
K.  and  the  plaintiffs,  yet  they 
prevented  him  from  setting  up  the 
first  writ  as  a  justification  for  his 
return  to  the  second.  The  plain- 
tiffs were  therefore  held  entitled  to 
recover. — Foster  et  al.  v.  Glass  (Sher- 
iff),  277. 

3.  Recovery  for  false  return— 
Subsequent  action  on  covenant.'] — 
Where  the  plaintiff  had  recovered 
judgment  againsta  Sheriff  for  false- 
ly returning  nulla  bona  to  a  fi.  fa. 
on  which  he  had  made  the  money. 
Held,  following  Sloan  v.  Creasor^ 
22  U.  C.  R.  127,  that  he  could  not 
afterwards  sue  the  Sheriff  and  his 
sureties,  on  their  covenant,  for  not 
paying  over  such  money, — Miller 
V.  Corbett,  et  al.,  478. 

Right  of  Sheriff  of  Yorlc  to  sum- 
mon Juries  for  City  of  Toronto.']  — 
See  York  and  Peel,  United  Coun- 
ties OF,  2. 

Sale  of  Stock  by,  mandamus  to 
transfer.] — See  Stock. 


SLANDER. 
See  Defamation. 


STATUTES,(CONSTRUCTIOiM 
OF.) 

Relating  to  evidence  and  procedure, 
treated,  as  retrospective.]  —  See 
Distillers. 

See  Survey,  2  — Usury.  , 
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25  Geo.  11.  ch.  6.— See  Will  2. 

3  Vic.  ch.  46.— See  Taxes  5. 

9  Vic.  ch.  34.— See  Registrar. 

14  &  15  Vic.  ch.  7,  sec.  2.— See  Release. 

Cousol.  Stat.C.  ch.  70.— See  Stock. 

Consol.  Stat.  C.  ch.  92,  sec.  71.— See 
Criminal  Law,  1. 

Consol.  Stat.  U.  C.  ch.  15,  sec.  68.— 
See  County  Court,  2. 

Consol.  Stat.  U.  C.  ch.  22  (C.L.P.A.), 
sees.  316,  324,  328.— See  Costs,  2. 

Consol.  Stat.  U.  C.  ch.  25..— See  Ab- 
sconding Debtors. 

Consol.  Stat.  U.C.  ch.  27.— See  Eject- 
ment. 

Consol.  Stat.  U.  C.  ch.  29.— See  Re- 
plevin. 

Consol.  Stat.  U.  C.  ch.  32.— See  Com- 
mission to  Examine  Witnesses. 

Consol.  Stat.  U.C.  ch.  44,  sees.  3,  4.— 
See  Limitations  (Statute  of),  2. 

Consol.  Stat.  U.C.  ch.  54,  sec.  294.— 
See  Municipal  Corporations,  3. 

Consol.  Stat.  U.C.  ch.  54,  sec.  313.— 
See  Highway,  3. 

Consol.  Stat.  U.C.  ch.  54,  sec.  336.— 
See  Highway,  1. 

Consol  Stat.  U.C.  ch.  55.— See  Taxes. 

Consol.  Stat.  U.  C.  chs.  63  &  64.— See 
Schools. 

Consol.  Stat.  U.  C.  ch.  77.— See  Ille- 
gitimate Child. 

Consol.  Stat.  U.  C.  ch.  82,  sec.  13.— 
See  Wills,  2. 

Consol.  Stat.  U.  C.  ch.  88^  sec.  3.— 
See  Limitations  (Statute  of ),  1. 

Consol.  Stat.  U.  C.  ch.  89.— See  Re- 
gistry Laws. 

Consol.  Stat.  U.  C.  ch.  93,  sec.  6.— 
See  Survey,  1. 

Consol.  Stat.  U.  C.  ch.  93,  sec.  28.— 
See  Survey,  2. 

Consol.  Stat.  U.  C.  ch.  93,  sec.  53.— 
See  Insurance,  2. 

Consol.  Stat.  U.  C.  ch.  98.— See  Cri- 
minal Law,  3,  4,  5,  9. 

Consol.  Stat.  U.  C.  ch.  112.— See 
Quarter  Sessions. 

Consol.  Stat.  U.  C.  ch.  114.— See  Ap- 
peal. 

23  Vic.  ch.  44, — See  Certiorari. 

25  Vic.  ch.  23.— See  License  to  Sell 
Liquors,  1. 

27-28  Vic.  ch.  3.— See  Distillers. 

27-28  Vic.  ch.  19,  sec.  9.— See  Crimi- 
nal Law,  2. 
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29  Vic.  ch.  3.— See  Distillers. 

29  Vic.  ch.  24.— See  Registrar— Re- 
gistry Laws,  2. 

29-30  Vic.  ch.  51,  sees.  249,  254.— 
See  Licenses  to  Sell  Liquors,  2. 

^  29-30  Vic.  ch.  51,  sec.  124.— See  Mu- 
nicipal Corporations,  4. 

29-30  Vic.  ch.  10,  sec.  5.— See 
Usury. 


STAYING  PROCEEDINGS. 

Action  in  C.  C  — Second  action  in 
Q.  B.  —  Discontinuance  —  Staying 
proceedings.'] — The  plaintiff,  having 
sued  in  the  County  Court,  proved 
a  "claim  beyond  the  jurisdiction, 
whereupon  the  jury  were  discharg- 
ed. He  then  brought  his  action  in 
this  Court,  and  upon  defendant's 
application  an  order  was  made  stay- 
ing proceedings  until  the  plaintiff 
should  discontinue  the  County 
Court  action  and  pay  the  costs  of 
it. 

The  order  was  rescinded,  for,  1. 
The  County  Court  having  no  juris- 
diction the  plaintiff  could  not  dis- 
continue the  suit  there,  which 
would  be  a  proceeding  in  the  cause ; 
and,  2.  This  suit  being  for  a  debt, 
and  not  brought  oppressively  or 
vexatious'y,  should  not  have  been 
stayed. — Hodgson  v.  Grahamy  137. 


STOCK. 

Sheriff^ s  sale  of  stock — Manda- 
mus to  transfer — I)e7nand  and  refu- 
sal—C.  S,  C.  ch.  70.]— On  appli- 
cation for  a  mandamus  to  a  road 
company  to  transfer  stock  to  a  pur- 
chaser thereof  under  execution — 
Held,  that  a  demand  and  refusal 
after  service  of  the  attested  copy  of 
execution^  was  essential,  under  C. 
S.  C.  ch.  70  ;  and  for  want  of  it 
t}je  rule  was  discharged  with  costs. 
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The  execution  debtor  was  the 
president  of  the  company,  and  on 
shewing  cause  affidavits  made  by 
him  were  filed,  asserting  payment 
of  the  execution  before  the  sale, 
&c.  Held,  that  this  could  not  justi- 
fy the  company  in  refusing  to 
transfer,  for  they  had  no  concern 
with  the  transactions  between  the 
execution  plaintiff  and  defendant, 
or  between  the  defendant  and  the 
Sheriff. 

Qucere,  as  to  the  effect  of  a  delay 
in  serving  the  attested  copy  beyond 
the  ten  days  after  the  sale,  prescribed 
by  the  Act. — In  the  matter 
Guillot  and  the  Sandwich  and  Wind- 
sor Gravel  Road  Company,  346. 


SURVEY. 

1 .  C.  S.  U.  G.  ch.  9S—Re-survei/  of 
township.'] — The  County  Council, 
under  Consol.  Stat.  U.  C.  ch.  93, 
sec.  6,  having  caused  the  re-survey 
of  an  entire  township,  and  directed 
a  certain  sum  to  be  levied  for  the 
expenses,  by  a  by-law  which  had 
been  quashed,  by  a  subsequent  by- 
law directed  the  collection  of  a  fur- 
ther sum  for  the  purpose,  to  be 
levied  on  the  proprietors  of  land  in 
the  township  in  proportion  to  the 
quantity  of  land  held  by  them  res- 
pectively in  such  township.  This 
by-law  was  quashed, on  the  grounds, 
1.  That  the  Statute  does  not  au- 
thorize the  re-survey  of  a  whole 
township.  2.  That  it  directs  the 
expense  of  each  concession  to  be 
borne  by  the  proprietors  of  land 
there. — In  the  matter  of  Scott  and 
the  Corporation  of  the  County  of  Fe- 
terhoroughy  36. 

2.  0.  S.  TI.  C.  ch.  93,  sec.  28— 
Double- front  concessions.'] — The  12 


Vic.  ch.  35  Fee.  37  (Consol.  Stat. 
U.  C.  ch.  93,  sec.  28)  which  pre- 
scribes the  rule  for  drawing  the 
side-lines  in  double-fronted  conces- 
sions, applies  to  townships  thereto- 
fore surveyed. 

Held,  following  Warnock  v.  Cow- 
an, 13  U.  C.  R.  257,  and  Holmes 
V.  McKechin,  23  U.  C.  R.,  52,  321 

— that  the  lands  having  been  de- 
scribed in  half  lots  is  made  by  that 
section  part  of  the  definition  of  a 
township  with  double  front  conces- 
sions. 

Held,  also,  that  the  rule  pre- 
scribed applies  to^U  lands  in  such 
concessions,  not  to  the  grants  of 
half  lots  only,  and  that  it  is  brought 
into  application  by  the  granting  of 
any  half  lots. 

Semble,  however,  that  the  section 
is  on  both  points  open  to  doubts, 
which  it  is  desirable  to  remove  by 
Legislation. — Marrs  v.  Davidson, 
641. 

See  Municipal  Corporations,  I, 

2. 

Discrepancy  between  icorh  on  the 
ground  and  plan— Highway. '\ — See 
Highway,  3. 

See  Boundary  Line  Commis- 
sioners— Description  of  Land — 
Municipal  Corporations,  1,  2. 


TAXES. 

1.  City  property — Appeal — G.  S. 
U.  C.  ch.  55,  sec.  2,  sub-sec.  7.] — 
Held,  that  property  owned  by  a  city 
but  leased  by  them  to -an  occupant 
for  his  own  private  purposes,  is  li- 
able to  taxation — Morrison,  J,,  dis- 
senting. 
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Held,  also,  following  the  latest 
decision  of  this  Court,  The  Great 
Wester)i  R.  F.  Co.  v.  CUy  of  Toron- 
to, 25  U.  C.  R.  570,  that  a  person 
assessed  for  property  exempt  from 
taxation,  who  has  appealed  to  the 
Court  of  Revision  (but  not  to  the 
County  Court  Judge),  is  bound  by 
their  decision. — Scraggv.  The  Cor- 
poration of  the  City  of  London^  263. 

2.  Sale  of  land — Redemption  of 
part—G.  S.  U.  C,  ch.  55,  sec.  118.] 
— An  entire  lot  having  been  sold, 
one  C.  paid  the  redemption  money 
on  the  east  half,  and  one  P.  on  the 
west  half,  but  it  was  afterwards 
represented  to  the  Council  that  P. 's 
payment  had  been  made  by  mis- 
take, and  the  Treasurer  being  or- 
dered to  refund,  applied  the  money 
by  P.'s  authority  to  another  lot. 

Held,  that  under  Consol.  Stat.  U. 
C.  ch.  55,  sec.  113,  the  owner  of 
part  of  a  whole  lot  sold  for  taxes 
might  redeem  such  part  on  paying 
the  proportionate  amount  charge- 
able against  it;  and  that  the  clause 
did  not  merely  allow  such  payment 
before  sale.  The  east  half  was 
therefore  held  to  have  been  proper- 
ly redeemed  ;  but 

Qucere,  if  redemption  of  the 
whole  had  been  necessary,  as  to 
the  effect  of  P.'s  payment  by  mis- 
take.— Fai/ne  v.  Goodyear  et  al, 
448. 

3.  6  Geo.  IV.,  ch.  7—Sale  ly 
Sheriff  out  of  office.']--ln  ejectment 
the  defendant  claimed  through  a 
sale  for  taxes  made  under  6  Geo. 
IV.  ch.  7.  The  warrant  relied 
upon  issued  in  1837  to  the  then 
Sherifl,  M.,  who  ceased  to  hold  office 
in  1838;  the  return  stated  the  sale 
to  have  been  made  in  1840  ;  and 
M.  executed  the  deed  in  1841. 


Held,  clearly  insufficient,  for  the 
sale  and  deed  being  made  by  a  per- 
son out  of  office  were  primd  facie 
unauthorized,  and  defendant  gave 
no  proof  of  any  proceedings  taken 
by  M.  which  could  be  regarded  as 
an  inception  of  execution. 

If  there  had  been  such  proof, 
Qiioere,  whether  the  law  as  to  in- 
ception of  execution  or  process  ap- 
plies-equally  to  tax  sales  and  to 
b;ales  of  land  on  judgments. — Mc- 
Millan V.  McDonald,  454. 

4.  Warrant  not  sealed^ — Land 
having  been  sold  for  taxes  under  a 
warrant  issued  without  a  seal. 
Held,  that  the  sale  was  invalid,  and 
the  defect  not  cured  by  29  Vic. 
ch.  26. — Morgan  v.  Quesnel,  539. 

5.  Payment  to  wrong  officer — 
3  Yic.  ch.  46.']- -Qucere,  as  to  the 
effect  of  3  Vic.  ch.  46,  and  of  the 
payment  of  taxes  made  by  the  de- 
fendant to  the  wrong  officer,  as 
stated  in  the  case. — Cushing  v. 
McDonald,  605. 

6.  Taxes — Money  paid — Right  to 
recover  back.] — Certain  lands  were 
sold  by  the  Crown  to  B.,  in  1853, 
which  sale  was  cancelled  in  1868, 
and  the  same  lands  sold  to  the 
plaintiff,  to  whom  the  patent  issued. 
The  land,  it  was  admitted,  had  been 
legally  assessed  for  certain  taxes 
for  1863,  4,  and  5.  The  plaintiff, 
on  application  to  the  County  Trea- 
surer, ascertained  the  amount  due 
and  paid  it,  stating  that  he  did  so 
under  protest  and  without  prejudice 
to  his  rights  ;  but  no  demand  had 
been  made,  nor  any  pressure  exer- 
cised or  threatened  to  compel  such 
payment. 

Held,  that  the  money  so  paid 
could  not  be  recovered  back. — Ben- 
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jamin  v.  The  Corporation  of  tlie 
County  of  Elgin^  660. 

TENANTS  IN  COMMON. 

^ee  Ejectment,  2— Will,  3 — Part- 
nership, 2. 


THEFT. 

Action  for  money  advanced — PUa, 
money  stolen  from  defendant — Re- 
fusal by  Court  to  determine  facts.'] 
— Plaintiff  sued  for  money  ad- 
vanced by  him  to  defendants  to 
purchase  wheat  for  him,  alleging 
that  they  had  not  purchased  or  ac- 
counted. Defendants  pleaded,  in 
substance,  that  the  money,  while 
kept  unmixed  with  their  own  as 
the  plaintiff's  money,  was  stolen 
from  them  by  persons  unknown, 
without  any  neglect  on  their  part. 
At  the  trial  a  verdict  was  taken  for 
plaintiff,  subject  to  the  opinion  of 
the  Court  whether  the  defendants 
were  liable,  with  power  to  draw  in- 
ferences of  fact.  The  Court  de- 
clined to  assume  the  functions 
of  a  jury  in  determining,  upon 
evidence  wholly  circumstantial, 
whether  the  money  had  been 
stolen,  and  directed  a  new  trial, 
with  costs  to  abide  the  event. 

Remarks  as  to  such  defence,  and 
the  facts  required  to  sustain  it. — 
BicMe  V.  Mathewson  et  al.,  137. 


TITLE. 
See  Insurance,  4. 

TORONTO  (CITY  OF) 
Right  of  Sheriff  of  Toro?ito  to 


summon  jurors  jor,] — See  York  and 
Peel,  United  Counties  of,  2. 


TORTS. 

Liability  of  principal  for  torts  by 
agent.]  —  See  Principal  and 
Agent. 


TRESPASS. 

1.  Right  to  maintain.] — Plaintiff 
and  defendant  were  working  to- 
gether boring  an  oil  well.  Plain- 
tiff was  at  the  bottom,  and  defend- 
ant's brother  had  been  at  the  top 
directing  the  ram  used  to  drive 
down  the  pipe.  He  asked  defend, 
ant  to  attend  to  it  while  he  went 
away  for  a  short  time,  and  defend- 
ant, not  knowing  that  plaintiff  was 
below,  let  down  the  ram  and  in- 
jured the  plaintiff's  hand. 

Held,  that  trespass  would  lie,  de- 
fendant's intention  being  immate- 
rial ;  and  a  non-suit  was  set  aside. 
— Anderson  v.  Stiver,  526. 

2.  Leave  and  license.] — The  de- 
claration charged  the  trespasses, 
breaking  down  fences,  &c.,as  com- 
mitted on  divers  days  and  times. 
Defendant  pleaded  leave  and  license, 
which  the  plaintiff  traversed.  It  ap- 
peared that  part  of  the  fence  was 
removedunder  a  license,  and  the  re- 
mainder after  it  had  been  revoked, 
the  interval  from  the  first  to  the  last 
removal  being  two  or  three  years. 

Held,  that  the  plairitiff  was  en- 
titled to  succeed,  though  it  would 
have  been  otherwise  if  the  declara- 
tion had  only  charged  the  trespasses 
as  committed  on  the  same  day,  for 
the  defendant  could  then  have  ap- 
plied the  license  to  the  only  tres- 
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pass  charged. — Marrs  v.  Davidso9i, 
641. 

Several  defendants —  Separate 
damages.] — See  Damages  1. 


TROVER. 

1.  Evidence  of  Conversion.'] — The 
plaintiff  sent  to  his  agent,  J.,  two 
boxes  of  trees  and  roots,  made  up  in 
bundles  addressed  to  various  pur- 
chasers. They  went  by  steamer  to 
defendant,  a  forwarder  at  Powell's 
Landing,  where  they  arrived  on 
Saturday,  5ih  May,  and  were  taken 
from  the  boxes  by  defendant,  and 
some  of  them  delivered  to  the  per- 
sons to  whom  they  were  addressed, 
who  called  for  them.  On  Wednes- 
day a  person  was  sent  by  J.  to  take 
and  deliver  them,  and  on  Thui  sday 
J.  himself  called.  Many  of  the 
trees  were  injured,  and  the  evi- 
dence was  contradictory  as  to  the 
state  in  which  they  arrived,  and  as 
to  whether  this  injury  was  caused 
by  defendant's  treatment  of  them, 
or  whether  it  was  necessary,  as  he 
alleged,  to  open  the  boxes  and  deli- 
ver them  without  delay.  The 
plaintiff  having  brought  trover — 

Held,  that  whether  defendant  had 
been  guilty  of  negligence  as  a 
bailee  or  not,  he  had  done  nothing 
which  would  in  law  amount  to  a 
conversion  ;  and  a  verdict  for  de- 
fendant having  been  set  aside  in 
the  County  Court,  the  judgment 
was  reversed. — Lovekin  v.  Podger, 
156. 

Conversion  by  Agent  of  Bank — 
Liability  of  Bank.'] — See  Princi- 
pal AND  Agent. 

See  Partnership,  % 


TRUSTS. 

See  Rectors. 


UNCERTAINTY. 

In  statement  of  7nisrepresenta- 
tion  sued  for.] — See  Auction,  3. 


USURY. 

Banks— -Usury— 29-SO  Vic.  ch. 
10,  sec.  5.] — Held,  Morrison,  J.,  dis- 
senting, that  the  29-30  Vic.  ch.  10, 
sec.  5,  has  not  a  retrospective  ope- 
ration, so  as  to  enable  a  Bank  to  re- 
cover upon  usurious  notes  given 
before  it  was  passed. 


VARIANCE 

Between  statement  and  evidence 
of  contract  to  carry.] — See  R.  W. 
Companies. 

VENUE. 

G.  S.  U.  C.  ch.  54,  sec.  38.]— A 
venue  of  the  "  United  Counties  of 
Huron  and  Bruce,  to  wit."  Held, 
bad  on  demurrer. 

See  Criminal  Law,  6. 


WAIVER. 

Of  objections  to  evidence  under 
commission.] — See  Commission  to 
Examine  Witnesses. 

Of  Judge: s  order,  allowing  land- 
lord to  defend  in  ejectment.]— See 
Ejectment  1. 

Of  Judge's  order,  by  delay  in  taking 
it  out.] — See  Practice,  2. 
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WARRANT. 

For  sale  of  land  for  taxes — Omis- 
sion of  seal  to."] — See  Taxes,  4. 


WATER  COURSE. 

Action  for  obstructing — Injury  to 
plaintiff's  right — Right  to  recover, 
though  no  damage  proved. '\ — See 
Action,  2. 


II  WILL. 
!  1.  Construction —  Annuities.l — 
Jne  W.  devised  his  farm  to  his  VAnfe, 
,0  hold  so  long  as  she  remained  his 
vidow,  provided  that  §he  pay  to 
lis  mother  $20  a  year  during  her 
ife,'  and  to  his  brother  William 
he  same  ;  and  in  the  event  of  the 
marriage  or  death  of  his  v^ife,  he 
willed  that  the  property  should  be 
sold,  and  the  proceeds  divided  be- 
tween the  children  of  his  brothers 
and  sister. 

Held,  that  the  will  created  no 
charge  upon  the  land,  and  that  the 
annuitants  had  no  power  to  distrain. 
—  Clifton  V.  Ryan  and  Whiit,  9. 

2.  Devise  to  attesting  witness — 
Memorial  signed  by  him — Proof  of 
attestation — 25  Geo.  II.  ch.  6 — 
Statute  of  Frauds — C.  S.  U.  C.  ch. 
82,  sec.  i3— "  Credible  Witness 
In  ejectment  the  plaintiff  claim- 
ed under  the  heir-at-law  of 
3.  D.,  defendant  under  J.  D.'s 
will,  by  which  the  land  in 
question  was  devised  to  defendant, 
with  a  devist?  over  to  another  son 
if  he  died  before  25,  and  similar 
devises  over  if  that  and  other  de- 
visees Hamed  died  before  that  age, 
his  son  John  being  the  last  named  ; 


but  whoever  got  the  property  was 
to  pay  each  of  his  children  £5. — 
There  were  the  names  of  three  at- 
testing witnesses,  John,  and  M., 
who  had  married  one  of  the  testa- 
tor's daughters,  being  two  of  them  ; 
and  the  will  was  registered  on  a 
memorial  signed  by  John  as  one  of 
the  devisees.  The  Jury,  however, 
found  that  John  was  not  in  fact  an 
attesting  witness. 

IIeld,  ihELt  this  finding  was  wrong, 
upon  the  evidence  set  out  in  the 
cause ;  and  that  it  should  have  been 
shewn  whether  testator's  title  was 
registered,  for  otherwise  registra- 
tion of  the  will,  under  C.  S.  U.  C. 
ch.  89,  would  be  unnecessary.  A 
new  trial  was  therefore  ordered. 

If  John  was  an  attesting  witness, 
then,  under  25  Geo.  II.  ch.  6,  the 
devise  to  him  was  void,  and  the 
registry  on  a  memorial  signed  by 
him  as  devisee  was  ineffectual. 

If  he  was  not,  then  of  the  two 
remaining  witnesses  M.  was  dis- 
qualified, for  the  devise  to  his 
wife  of  a  legacy  was  not  avoided 
by  25  Geo.  II.,  and  it  made  him  not 
a.  credible  witness  within  the  Statute 
of  Frauds. 

Consol  Stat.  U.  C.  ch.  82,  sec. 
13,  which  allows  wills  to  be  attest- 
ed by  tvTO  instead  of  three  witnes- 
ses, changes  the  number  only,  not 
the  character  ;  they  must  still  be 

credible"  witnesses. 

Semble,  therefore,  in  either  case, 
if  the  will  requir3d  registration  the 
plaintiff  would  be  entitled  to  le- 
cover.-^Byan  v.  Devereux,  100. 

3.  Construction  —  Tenancy  in 
common.'] — H.  P.,  who  died  in 
1833,  desired  by  his  will  that  his 
sons  and  daughters  should  meet  to 
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have  an  inventory  taken  of  all  his 
goods  and  lands,  and  if  any  of  them 
had  received  any  goods  they 
should  give  them  m  to  be  appraised, 
and  keep  them  as  part  of  their 
shares,  and  if  any  of  them  were 
living  on  his  lands  they  should 
keep  the  same  at  the  inventory 
price  ;  and  at  a  subsequent  meet- 
ing they  should  agree  together  for 
the  division  of  "  my  said  goods 
and  chattels,  lands  and  tenements, 
by  me  given  and  bequeathed  to 
them,  their  heirs,  and  each  of  their 
heirs  and  assigns  forever,  to  share 
and  share  alike."  He  left  seven 
children,  one  of  whom,  a  married 
daughter,  was  living  on  the  land 
in  question  with  her  husband  at 
the  testator's  death,  and  had  been 
so  for  many  years  previous.  The 
plaintiff,  claiming  through  another 
daught<^r,  contended  that  the  will 
made  all  testator's  children  tenants 
in  common  of  all  his  land,  and  that 
he  was  entitled  to  a  one-seventh 
part  of  this  ;  but 

Held,  that  even  if  the  will  cre- 
ated a  tenancy  in  common  as  to  all 
other  lands,  it  did  not  extend  to 
lands  on  which  any  of  the  children 
were  living. — Moross  v.  J\JcAllist€r, 
368. 

3.  Construction  —  Estate.']  —  F. 
who  died  in  1861,  by  his  will,  made 
in  that  year,  gave  to  his  wife  all  his 
Jands  for  life  ;  and  after  her  decease 
he  devised  to  each  of  his  seven 
children  separate  lands,  adding 
"  and  in  case  any  of  the  aforesaid 
legatees  should  die  before  he  or  she 
comes  of  age,  or  should  die  intes- 
tate, then  and  in  such  case  his  or 
her  portion  shall  be  equally  divided 
among  the  remaining  survivors." 
J.  F.,  the  eldest  son,  and  one  of  the 
devisees,  died  intestate  in  1867,  at 
the  age  of  thirt}^,  leaving  a  son,  the 


testator's  widow  havingr  died  in 
1864. 

Held,  that  J.  F.,  being  twenty-one 
at  his  father's  death,  took  an  abso- 
lute vested  interest  in  fee  in  re- 
mainder expectant  on  his  mother's 
death ;  that  the  devise  over  was 
void  as  being  repugnant  to  this  gift 
preceding  it;  and  that  the  land 
devised  to  J.  F.  went  therefore  to 
his  son,  not  among  the  other  surviv- 
ing devisees. 

Semble.  that  if  necessary  or  in 
the  devise  over  might  have  been 
read  and.—Farrell  v.  Farrell,  652. 


WITNESSES. 

See  Commission  to  Examine  Wit- 
nesses.— Evidence. — Will,  2. 


WORDS. 

Valuable  Security.']—See  Crimi-  [ 
NAL  Law,  1. 

^  "  Laying  Out.'']-^See  Highway, 

"  Resident.'']-— See  R.W.  Cos.,  1. 

"  Credible  Witness.''']— See  Will, 

2. 


YORK  AND  PEEL  (UNITED 
COUNTIES  OF). 

1 .  Separation — Jury.]  —  By  pro- 
clamation published  on  the  15th 
December,  1866,  the  County  of 
Peel  was  separated  from  York  from 
and  after  the  first  of  January,  1867. 
On  the  23rd  November  preceding, 
the  usual  precept  had  been  sent  to 
the  Sheriff  of  the  United  Counties 
for  the  Winter  Assizes  for  York,  to 
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be  held  on  the  10th  January,  1867, 
and  the  Sheriff  returned  his  panel 
to  that  precept,  containing  54  jurors 
from  York  and  Si)  from  Peel.  Only 
those  from  York  however  attended, 
and  the  prisoner  was  tried  by  a 
jury  de  medietate,  including-  six  of 
these  jurors,  upon  an  indictment 
found  and  pleaded  to  at  the  previ- 
ous Assizes  in  October.  On  mo- 
tion for  a  new  trial,  or  venire  de 
novo,  because  the  precept  and  panel 
should  have  been  for  York  only,  not 
for  the  United  Counties, 

Held^  per  Draper,  C.  J.,  that  the 
objection,  if  available  at  all,  must 
be  taken  by  writ  of  error. 

Per  Hagarty,  J.,  no  objection 


would  lie. — Regina  v.  Kennedy, 
326. 

2.  County  of  the  City  of  Toron- 
to— Right  of  Sheriff  to  select  and 
summon  Jurors — 24  Vic.  ch.  53.] — 
Held,  that  since  the  Act  separating 
the  City  of  Toronto  from  the  United 
Counties  oj  York  and  Peel,  24  Vic. 
ch.  53,  the  Sheriff  of  the  County 
of  the  City  of  Toronto,  not  the 
High  Bailiff,  is  entitled  to  be  se- 
lector of,  and  to  ballot  for,  and  sum- 
mon, the  jurors  for  Courts  held  in 
the  City.  Morrison,  J.,  doubting 
as  to  the  first  point. — In  re  the 
Sheriff  of  the  City  of  Toronto  and 
the  Recorder  of  the  City  of  Toronto. 
346. 

See  Registrar  2. 
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